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(EASTER  TERM  CONTINUED  FROM  VOL.  IV.) 


The  QUEEN  v.  Sir  HENRY  PAUL  SEALE.    Ma^f  4. 

The  proTuionfl  respeotiog  error  in  The  Common  Law  Prooednre  Act,  1852,  do  not  apply  to  infur^ 

mations  in  the  nature  of  qno  warranto. 

Information  in  the  nature  of  a  quo  warranto,  to  show  by  what 
authority  the  defendant  claimed  to  be  a  burgess  of  the  corporation  of 
Dartmouth.     Issues  having  been  joined,  the  case  was  tried  at  the  Devon- 
shire Summer  Assizes,  1854,  before  Coleridge,  J. ;  when  a  bill  of  excep-> 
tions  to  the  direction  of  the  Judge  was  tendered,  subject  to  which  ax 
verdict  was  taken  for  the  Crown,  and  judgment  entered  accordingly.. 
The  defendant  suggested  error  under  sect.  149  of  the  Common  Law 
Procedure  Act,  1852 :  but  the  clerk  of  the  errors  refused  to  receive  the 
memorandum  of  error.     In  this  Term,  Maynard  obtained  *a  rule  ^^^ 
calling  on  the  prosecutor  to  show  cause  why  the  memorandum  of  '- 
error  should  not  be  received,  and  the  proceedings  in  error  be  carried  on 
according  to  The  Common  Law  Procedure  Act,  1852. 

J.  P.  Norman  now  showed  cause. — The  application  is  made  under 
the  148th  and  following  sections  of  The  Common  Law  Procedure  Act, 
1852  (15  &  16  Vict.  c.  76).  Sect.  148  enacts  that  «  a  writ  of  error 
shall  not  be  necessary  or  used  in  any  cause,  and  the  proceeding  to  error 
«)ball  be  a  step  in  the  cause,  and  shall  be  taken  in  manner  hereinafter 
mentioned :"  and  the  question  is  whether  this  applies  to  aa  information 
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in  the  nature  of  a  quo  warranto.  Now  such  an  .information  is  not  a 
<<  cause,"  in  the  sense  in  which  that  word  is  usecf  in  the  Act.  On  look* 
ing  through  the  sections,  as  divided  under  .thft  general  heads,  it  will  be 
found  that  the  provisions  relate  only.to.'divil  suits,  and  that  the  word 
refers  to  proceedings  between  party  i(nd  pdrty.  Thus,  in  the  provisions 
as  to  <<  the  joinder  of  parties  to  a(»t^.itd  :'*  in  sect.  84  and  the  following, 
the  Judge  is  empowered  tamak^Voi-ders,  <(at  any  time  before  the  trial 
of  any  cause,"  in  case  of  a*jion-joinder  or  misjoinder  of  plaintiffs  <'  in 
such  cause ;"  and  simifoj^.^nguage  is  used  as  to  defendants  in  sect.  37« 
In  the  provisions  «  with'tespect  to  judgment  for  default  in  not  proceed- 
ing to  trial,"  feet'.; -100  repeals  stat.  14  G.  2,  c.  17,  entitled  *<  An  Act 
to  prevent.  incoH^eniences  arising  from  delay  of  causes  after  issue 
joined,"  whicli  related  only  to  civil  causes ;  and  sect.  101  uses  the  word 
(( cause"  in  that  sense  only.  In  the  provisions  «  with  respect  to  execu- 
tion," sects.  120,  &c.,  <<  cause"  is  applied  exclusively  to  civil  actions, 
^o.  The  enactments  as  to  «<  the  revival  of  judgments,"  &c.,  in  the  *128th 

^  and  following  sections,  cannot  be  applied  to  other  than  suits  between 
^plaintiff  and  defendant.  So,  under  the  head  immediately  preceding 
that  relating  to  error,  namely  that  respecting  « proceedings  upon 
motions  to  arrest  the  judgment,  and  for  judgment  non  obstante  vere- 
'dicto,"  the  provisions  are  entirely  confined  to  actions.  Sect.  146 
requires  that  error  be  commenced  "  within  six  years  after  such  judgment 
signed  or  entered  of  record :"  if  the  Legislature  had  contemplated  cri- 
minal proceedings,  the  time  named  would  have  been  the  pronouncing  of 
tke  judgment.  The  word  <<  cause"  is  indeed  of  wider  signification  than 
«  action ;"  and  it  probably  is  used  in  The  Common  Law  Procedure  Act. 
1852,  for  the  purpose  of  including  such  civil  proceedings  as  replevin, 
quare  impedit,  and  dower.  In  stat.  14  G.  2,  c.  17,  the  word  "action'* 
clearly  is  confined  to  proceedings  between  subject  and  subject.  Stat. 
7  &  8  W.  8,  c.  34,  s.  1,  enables  a  Quaker  to  affirm  « in  any  case  ¥rhere 
by  law  an  oath  is  required :"  but  in  Rex  r.  Wych,  2  Str.  872,  this  Court 
refused  to  read  a  Quaker's  affirmation  on  motion  for  information  for  a 
misdemeanour.  No  bail  was  given  on  error  upon  a  misdemeanour  till 
stats.  8  &  '9  Vict.  c.  68,  and  16  &  17  Vict.  c.  32.  [Crompton,  J.— It 
will  not  be  argued  that  sect.  148  of  The  Common  Law  Procedure  Act, 
1852,  includes  all  criminal  proceedings :  it  will  be  said  that  an  informa- 
tion in  the  nature  of  a  quo  warranto  has  the  character  of  a  civil  proceed- 
ing. Lord  Campbell,  C.  J. — We  are  all  clearly  of  opinion  that  the 
section  does  not  include  indictments.]  It  will  be  difficult  to  exclude 
any  indictment,  if  this  information  be  included.  There  could  not,  at 
^ .  ^  common  law,  be  pleaded  two  pleas  to  such  an  information.(a)   In  Rex 

^  V.  The  Archbishop  of  York,  Willes,  538,  it  was  held  that,  under  stat. 
4  Ann.  c.  16,  s.  4,  two  pleas  could  not  be  pleaded  where  the  King  was 
plaintiiT.     That  was  in  quare  impedit.     Upon  error  in  the  Exchequer 

(a)  Seo  DOW  stat,  Z2  0.  3,  e.  58,  g.  1. 
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Chamber  on  an  information  in  the  nature  of  quo  warranto  the  success- 
ful party  is  not  entitled  to  costs  under  stat.  11  G.  4  &  1  W.  4,  c.  70,  s. 
8,  or  otherwise ;  Rowley  v.  The  Queen,  6  Q.  B.  668,  679  (E.  C.  L.  R. 
vol.  51).  In  principle,  the  information  is  a  plea  of  the  Grown,  a  prose- 
cation  for  a  misdemeanour :  the  history  of  the  proceeding  is  fully  dis- 
cussed in  Darley  v.  The  Queen,  12  Gl.  &  F.  520.  By  stat.  9  Ann.  c. 
20,  8.  5,  the  defendant,  if  found  guilty,  is  liable  to  a  fine  as  well  as  to 
ouster :  and  that  section  gives  costs,  which  till  then  could  not  be  reco- 
yered  in  the  proceeding.  The  law  as  to  quo  warranto  before  the  statute 
appears  from  Rex  v.  Staverton,  Yelv.  190,(a)  where  it  was  held  that 
quo  warranto  lay  for  holding  a  court  baron,  and  that  judgment  of  ouster 
might  be  given  thereon.  But  in  Rex  v.  Ponsonby,  Sayer,  245,  it  was 
held  that  judgment  of  ouster  could  not  have  been  given  on  an  informa- 
tion in  the  nature  of  quo  warranto  at  common  law ;  and  that,  where 
the  case  was  not  within  the  statute,  the  defendant  on  such  information 
could  only  be  punished.  In  Rex  v.  Bennett,  1  Str.  101,  the  Judges  of 
the  three  Courts  were  equally  divided  upon  the  question  whether  a 
new  trial  could  be  granted  on  such  information.  In  Rex  v,  Howell,  Ga. 
K.  B.  temp.  Hard.  247,  application  was  made  for  costs  to  be  paid  by 
the  defendant  to  the  prosecutor  of  an  information  in  the  nature  of  a  p^. 
quo  warranto,  under  stat.  4  &  5  *W.  k  M.  c.  18,  which,  in  cases  for  *- 
informations  granted  for  trespasses,  batteries,  and  other  misdemeanours, 
directs  that  the  prosecutor  shall  enter  into  a  recognisance,  and  the 
Court,  if  he  fail,  may  order  him  to  pay  costs,  and  the  defendant  is  to 
have  the  benefit  of  the  recognisance.  It  was  contended  that  the  case 
did  not  fall  within  the  statute,  being  not  an  information  for  misdemea- 
nour but  a  civil  suit :  but  the  Court  made  the  order.  Rex  v.  Morgan, 
2  Str.  1042,  is  to  the  same  effect.  Every  usurpation  is  in  fact  a  mis- 
demeanour. The  information  cannot  be  tried  at  Nisi  Prius  without  the 
fiat  of  the  Attorney-General. 

Maynardy  contrd,. — It  appears  that  a  practice  of  obtaining  the  fiat 
of  the  Attorney-General  has  prevailed.  But  the  construction  which  it  is 
sought  to  put  upon  The  Common  Law  Procedure  Act,  1852,  is  too  narrow. 
In  Wise's  Common  Law  Procedure  Act,  &c.,  p.  169,  it  is  said :  <<  This 
section"  (148)  <<  uses  the  general  term  <  cause,'  and,  although  some  of 
the  subsequent  sections  adopt  the  word  <  action,'  which  is  by  the  inter 
pretation  clause,  s.  227,  limited  to  <  personal  actions  commenced  by 
writs  of  summons,'  it  is  apprehended  that  the  context  will  be  considered, 
so  that  proceedings  by  error  in  all  cases,  criminal  not  excepted,  will  be 
regulated  by  the  new  practice."  The  information,  though  perhaps 
technically  for  a  misdemeanour,  is  always  treated  as  a  civil  action. 
Stat.  5  G.  1,  c.  IS,  s.  2,  provides  that  the  enactments  there  contained 
as  to  the  amendment  of  writs  of  error  shall  not  extend  to  any  <<  process 
upon  any  indictment,  presentment,  or  information,  or  for  any  oifence  or 

(a)  S.  C,  ai  Rez  v.  Stanton,  Cro.  Jae.  359 ;  S.  C,  at  Rex  r.  Stafferton,  1  Bolst  54. 
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misdemeanour  whatsoever."    Now  in  Rex  v,  Williams,  1  Ken.  470,  this 
^^^  Court  held  that,  under  that  statute,  an  amendment  might  be  ^made 

^  in  the  writ  of  error  on  an  information  in  the  nature  of  a  quo  war- 
ranto. In  Rex  V.  Babb,  3  T.  R.  579,  this  Court  made  an  order  for  in- 
spection of  papers,  where  a  rule  for  an  information  in  the  nature  of  a 
quo  warranto  had  been  granted,  treating  it  as  a  cause  in  Court.  The 
same  course  was  pursued  in  Rex  v.  Travannion,  2  Chitt.  R.  366  (E. 
C.  L.  R.  vol.  18) ;  and  in  1  Tidd*s  Practice,  595  (9th  ed.),  it  is  said  that 
this  is  allowed  because  informations  <<  in  nature  of  quo  warranto,  are 
now  considered  in  the  light  of  civil  proceedings."  It  is  now  settled 
that  a  new  trial  may  be  granted  in  such  a  case ;  Rex  v.  Francis,  2  T. 
R.  484;  where  the  Court  said  «that  of  late  years  a  quo  warranto 
information  had  been  considered  merely  in  the  nature  of  a  civil  pro- 
ceeding." It  is  true  that  The  Common  Law  Procedure  Act,  1854  (17 
&  18  Vict.  c.  125),  directs,  by  sect.  77,  that  the  provisions  of  both  the 
Common  Law  Procedure  Acts  shall,  so  far  as  applicable,  apply  to  a 
prerogative  writ  of  mandamus,  and  makes  no  mention  of  quo  warranto  : 
that,  however,  may  be  accounted  for  by  the  supposition  that  it  was 
taken  for  granted  that  the  information  in  the  nature  of  quo  warranto 
would  be  understood  to  be  a  civil  proceeding. 

Lord  Campbell,  C.  J. — This  case  has  been  discussed  with  much 
learning :  but  I  entertain  no  doubt  upon  it.  The  fair  inference  from 
the  language  of  the  Act  is  that  quo  warranto  is  not  included  in  it.  The 
Act  was  passed,  not  with  a  view  of  varying  the  law,  but  for  the  purpose 
of  altering  and  regulating  the  mode  of  procedure.  Quo  warranto  could 
not  be  included,  unless  all  indictments  were  so.  The  proceeding  is  not 
a  civil  one:  the  allowance  of  inspection  does  not  show  that  it  is. 
*71      *WiGHTMAN,  J. — I  am  entirely  of  the  same  opinion.     The  ex- 

^  press  provision  as  to  mandamus,  without  any  mention  of  quo  war- 
ranto, shows  that  the  proceeding  in  quo  warranto  was  not  to  be  included 
in  the  enactments.  Many  inconsistencies  would  follow  from  attempting 
to  apply  the  provisions  to  that  proceeding. 

Erle,  J. — I  am  of  the  same  opinion :  and  I  am  authorized  by  my 
brother  Crompton(a)  to  say  that  he  agrees.  Rule  discharged. 

(a)  CromptoD,  J.,  had  left  die  Court  at  the  oloie  of  the  argament. 
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AXEL  MOELLER  v.  GEORGE  YOUNG,  JAMES  BEGBIE,  and 

DAVID  BEGBIE.     May  ^. 

By  charter-party,  the  plain tiffi  owner  of  a  Bbip,  agreed  with  the  freighter  to  deliver  a  cargo  at 
the  port  of  diepharge  on  payment  of  freight,  conformably  to  the  bills  of  lading ;  and  a  certain 
namber  of  lay  days  were  allowed,  after  which  demurrage  was  to  be  charged  at  a  giren  rate  per 
day ;  the  bills  of  lading  stipulated  for  delivery  to  the  freighter,  or  bis  assigns,  on  paying  freight 
as  per  charter-  party. 

Defendant  became  assignee  of  the  bill  of  lading,  gave  notice  thereof  to  the  plaintiff,  and  demanded 
the  goods,  sending  his  lighters  to  receive  them.  Plaintiff  delivered  a  portion,  and  demanded 
payment  for  freight  on  so  much :  defendant  refusing  to  pay,  plaintiff  refused  to  deliver  the 
residue,  and  the  running  days  expired.  Some  time  after,  plaintiff  delivered  the  residue,  and 
was  paid  the  remaining  freight. 

Held:  that  the  inference  of  fact  was  that  the  defendant  contracted  to  pay  freight  as  the  charterer 
must  have  done :  that  the  payment  and  delivery  were  to  be  concurrent  acts  :  that  therefore  the 
defendant  should  have  paid  for  the  portion  delivered,  and,  in  default  thereof,  the  plaintiff  was 
justified  in  refusing  to  deliver  the  residue :  and  that  defendant,  though  not  strictly  liable  for 
demurrage,  might  be  sued  on  a  declaration  charging  that,  in  consideration  that  plaintiff,  at 
defendant's  request,  would  deliver,  defend&nt  promised  to  accept  in  a  reasonable  time,  but  had 
not  done  so. 

The  first  count  alleged  that,  at  the  time  of  the  making  of  the  pro- 
mise in  thiB  count  after  mentioned,  the  plaintiff  was  the  owner  and  also 
the  master  of  a  certain  ship,  to  wit  The  Eliza,  then  lying  in  the  port 
of  London,  *and  having  on  board  thereof  certain  wheat,  which  had  ^^^ 
before  then  been  conveyed  by  the  plaintiff  in  the  said  ship  from  ^ 
Odessa  to  London,  for  freight  to  be  therefore  paid  by  the  person  or 
persons  who  should  receive  the  said  wheat  at  London.  And  thereupon, 
in  consideration  that  the  plaintiff  at  the  defendants'  request  would 
deliver  the  said  wheat  to  the  defendants  with  boats  or  lighters  provided 
by  the  defendants  for  that  purpose,  the  defendants  promised  the  plain- 
tiff that,  within  a  reasonable  time,  they  would  accept  and  receive  the 
said  wheat  from  the  said  ship  into  boats  or  lighters  provided  by  the 
defendants  for  that  purpose.  Averment  that  plaintiff  had  observed  and 
performed  all  things  necessary  on  his  part  to  entitle  him  to  have  the 
said  wheat,  within  a  reasonable  time,  accepted  and  received  by  the 
defendants  from  the  said  ship  into  boats  or  lighters  provided  by  the 
defendants  for  that  purpose.  And,  although  a  reasonable  time  for  that 
purpose  had  elapsed  before  the  commencement  of  this  suit,  yet  the  de- 
fendants made  default  in  accepting  and  receiving,  within  a  reasonable 
time,  the  said  wheat  from  the  said  ship  into  boats  or  lighters  provided 
by  the  defendants  for  that  purpose.  Whereby  the  plaintiff  was  detained 
for  a  long  and  unreasonable  time  in  discharging  the  said  wheat  out  of 
his  said  ship,  'and  during  all  that  period  lost  the  profits  he  might  have 
made  thereby. 

Second  count,  for  money  payable  by  defendants  to  plaintiff  for  the 
demurrage  of  a  ship  kept  on  demurrage  by  defendants,  and  for  freight 
for  the  conveyance  by  plaintiff  for  defendants,  at  their  request,  of  goods 
in  a  ship,  and  for  money  found  due  on  accounts  stated. 

Pleas  to  the  first  count.    1.   That  defendants  did  not  promise  as 
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^g^  alleged.     2.  That  a  reasonable  time  for  ^defendants'  acceptance 

^  of  the  wheat  bad  not  elapsed  before  the  suit.  3.  That  defendants 
did  not  make  such  default  as  alleged.  4.  That  plaintiff  was  not  ready 
and  willing  to  deliver  the  wheat  as  alleged. 

To  the  second  count.  5.  Never  indebted.  6.  That  before  action 
defendants  satisfied  and  discharged  the  plaintiff's  claim  by  payment. 

Issue  on  all  the  pleas. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  London  sittings 
after  last  Hilary  Term,  the  following  facts  appeared  by  admissions. 

The  plaintiff  was  the  captain  and  sole  owner  of  the  Swedish  vessel 
The  Eliza.  The  defendants  carried  on  the  business  of  corn-merchants, 
under  the  firm  of  Young,  Begbie  &  Young.  The  plaintiff,  being  with 
his  ship  at  Marseilles,  entered  into  a  charter-party  with  Messrs.  Ferand 
&  Honnorat,  of  that  city.  The  instrument  was  in  French :  the  follow- 
ing is  a  translation  of  the  material  parts. 

« This  day  it  is  mutually  agreed  between  Captain  J.  A.  Moeller, 
commanding  the  Swedish  ship  named  Eliza,  now  anchored  in  the  port 
of  Marseilles,  and  Messrs.  Ferand  &  Honnorat,  brothers,  merchants, 
and  freighters  in  this  city,  by  tho  intervention  of  Lehmann  &  Plantier, 
ship-brokers,  that  the  said  ship,  being  fitted  and  furnished,"  &c.,  "will 
proceed  from  this  port  as  soon  as  possible  to  Odessa,  there  to  receive 
from  the  correspondents  of  the  charterers  its  full  and  entire  lading  of 
tallow,  wheat,  corn,  seeds,  or  other  lawful  merchandise,  at  the  choice 
of  the  freighters.  The  cargo  shall  be  sent  and  taken  to  the  ship's  side 
at  the  expense  and  risk  of  the  freighters,  the  captain  supplying  the 
assistance  of  his  crew  for  towing  the  lighters.  If  the  ship  is  bound  to 
i^-yr^-y  ^Marseilles,  the  cargo  must  consist  of  wheat,  brimful;  which 
^  lading  the  freighters  engage  to  supply  for  the  said  ship  to  the 
extent  of  what  it  may  be  reasonably  capable  of  taking  and  stowing, 
besides  and  in  addition  to  the  cabin,  rigging,  fittings,  provisions,  and 
stores :  and,  being  thus  laden,  it  shall  set  sail  from  Odessa  either  for 
Marseilles,  or  for  Cork  or  Falmouth,  for  orders,  and  thence  for  a  safe 
port  in  the  United  Kingdom,  the  west  coast  of  Ireland  excepted,  or  a 
safe  port  on  the  continent  between  Havre  and  Hamburg,  including  those 
two  ports.  The  orders  must  be  given  to  the  captain  at  Cork  or  Fal- 
mouth by  return  of  post  from  London :  and,  in  default,  the  lay  days 
shall  begin  to  be  reckoned.  The  freighters  shall  make  known  to  the 
captain,  before  his  departure  from  Odessa,  or  on  his  passing  Constan- 
tinople, if  he  is  to  proceed  to  Marseilles  or  sail  to  Cork  or  Falmouth, 
or  as  near  there  as  he  may  be  able  to  approach  and  still  be  afloat,  and 
there  deliver  his  cargo  comformably  to  the  signed  bills  of  lading,  against" 
(centre)  <<  payment  of  the  freight  of  ten  francs  for  each  eight  double 
decalitres  of  wheat  delivered,  if  the  ship  lands  her  cargo  at  Marseilles  ; 
further,  five  per  cent,  primage,  and  a  gratuity  of  625  francs  to  the 
captain :  ani  at  the  rate  of  62.  5«.  sterling  for  every  ton  of  20  cwt. 
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English  gross  weight  for  the  tallow,  and  in  proportion,  according  to  the 
London  and  Baltic  printed  rates,  for  the  wheat,  grain,  seeds,  or  other 
merchandise,  if  the  ship  lands  her  cargo  in  a  port  of  the  United  King- 
dom :  but,  if  it  is  destined  for  a  continental  port,  the  pre,ceding  freight 
shall  be  augmented  10  per  cent. ;  and  in  either  case  a  gratuity  of  252. 
sterling  shall  be  given  to  the  captain.  The  decrees  of  princes  and 
governors,  the  act  of  God,"  &c.,  <<  are  always  excepted  during  this  said 
voyage.  The  freight  shall  be  paid  after"  (apr^s)  *<< delivery  of  r.^^^ 
the  cargo,  reckoned  free  of  commission,  and  without  any  deduc-  ^ 
tion."  <<  The  captain  grants  to  the  freighters  thirty-five  current  lay 
days  for  loading  and  unloading,  which  shall  commence  at  each  port 
when  the  ship  is  ready  to  load  or  unload,  and  is  admitted  to  free  pra- 
tique ;  ten  days  of  demurrage,  if  requisite,  at  the  rate  of  51.  sterling 
per  day,  and  payable  from  day  to  day.  Penalty  for  the  non-execution 
of  this  engagement,  15002.  sterling."  Dated  15th  October,  1853. 
Signed  by  J.  A.  Moeller,  Ferand  &  Honnorat,  and  Lehmann  &  Plantier. 

The  ship  took  in  a  cargo  at  Odessa,  where  the  captain  signed  bills  of 
lading,  of  which  the  following  is  a  copy : 

<«  Shipped  in  good  order  and  well  conditioned,  by  Raffalovich  &  Co., 
in  and  upon  the  good  ship  called  The  Eliza,  Swedish  colours,  whereof 
is  master  for  the  present  voyage,  J.  A.  Moeller,  and  now  riding  at 
anchor  in  the  port  of  Odessa,  and  bound  for  Marseilles,  or  for  a  safe 
port  in  the  United  Kingdom,  or  the  continent  between  Havre  and  Ham- 
burg, orders  at  Cork  or  Falmouth,  orders  at  Felix  Belhorne,  Esq.,  at 
Constantinople ;  2425  chetwerts,  soft  Polish  Odessa  wheat,  of  fine  qua- 
lity, clean,  dry,  and  in  perfect  condition ;  700  mats  for  dunnage  being 
marked  and  numbered  as  in  the  margin,  and  are  to  be  delivered  in  the 
like  good  order  and  well  conditioned  at  the  port  of  hire,  all  and  every 
the  dangers  and  accidents  of  the  seas,  rivers,  and  navigation  of  what- 
ever nature  or  kind  soever  excepted,  unto  Messrs.  Ferand  &  Honnorat, 
brothers,  at  Marseilles,  or  to  their  assigns,  on  paying  freight  on  the 
said  goods  as  per  charter-party.  Dated  and  signed  on  the  15th  of 
October,  1853,  at  Marseilles.  In  witness  whereof  the  master  or  purser 
of  the  said  ship  hath  affirmed  to  three  bills  of  lading,  all  of  this  tenor 
*and  date,  the  one  of  which  being  accomplished,  the  others  to  p^^^ 
stand  void.  Dated  in  Odessa  26/7  February,  1854.  Quality  and  ^ 
quantity  unknown." 

The  ship  proceeded  on  her  voyage,  and  called  at  Falmouth  for  orders. 
The  plaintiff  there  found  a  letter  from  the  defendants,  waiting  his 
arrival.     This  was  as  follows : 

(( London,  13th  April,  1854. 
•'  Captain  Moeller  of  The  Eliza,  Odesda,  Falmouth. 

<«  Sir,  As  holders  of  bills  of  lading  and  consignees  of  the  cargo  wheat 
on  board  your  vessel,  we  have  to  request  that  you  will  proceed  with  all 
possible  dispatch  to  this  port  for  discharge.     If,  on  arrival  in  the  river, 
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you  require  to  take  jour  veBsel  into  a  dock  for  discbarge,  we  shall  be 
glad  if  you  will  haul  her  into  the  Surrey  Canal  Dock,  where  you  are 
most  likely  to  meet  with  prompt  discharge.  And  am,  Sir,  yours  obe- 
diently, Begbie,  Touno  &  Beobie." 

The  ship  came  to  London,  and  went  into  the  East  and  West  India 
Docks  (nothing  turned  on  this).  Shortly  afterwards,  the  defendants 
sent  lighters  alongside,  and  received  therein  about  800  quarters  of 
wheat.  Aboat  500  quarters  more  were  loaded  into  other  lighters :  bat, 
before  they  were  taken  away,  the  plaintiff  requested  the  defendants  to 
let  him  have  some  money.  The  defendants  refused  to  pay  anything  on 
account :  upon  which  the  plaintiff  refused  to  allow  the  lighters  which 
contained  the  500  quarters  to  carry  them  away :  and  he  refused  also 
to  give  any  more  corn  out  till  he  should  receive  money  on  account  of 
what  had  been  delivered.  The  defendants  then  sent  the  following 
notice  to  him. 

<<  To  Captain  J.  A.  Moeller,  of  The  Eliza,  or  whom  else  it  may  con- 
cern.  We  hereby  demand  the  delivery  of  the  cargo  of  wheat  per  Eliza, 
pursuant  to  the  terms  of  the  charter-party,  dated  the  15th  of  October, 
^.on  1853,  and  ^require  you  to  continue  the  discharge  and  delivery 
^  thereof.  And  we  give  you  notice  that  we  shall  not  pay  any  de- 
murrage caused  by  the  stoppage  of  the  delivery  of  the  said  cargo,  and 
shall  hold  you  responsible  for  all  loss,  damage,  and  expenses  occasioned 
thereby.  Dated  the  5th  day  of  May,  1854.  Begbie,  Toung  k  Begbie, 
London." 

The  plaintiff  caused  a  written  notice  to  be  given  to  defendants,  on 
6th  May,  1854,  demanding  freight  for  the  two  portions  placed  on  board 
the  lighters  (an  account  of  which  accompanied  the  notice),  and  giving 
notice  <«  that  no  further  portion  will  be  discharged  until  a  payment  has 
been  made  on  account  of  the  part  already  delivered,"  and,  further, 
^  that  the  lay  days  expire  on  Monday  next,  the  8th  instant,  after  which 
demurrage  will  be  claimed  at  the  rate  of  SI.  per  day,  as  per  charter- 
party,  you  being  clearly  liable  for  undue  stoppage  of  the  ship  by  ille- 
gally detaining  the  freight." 

The  following  notice  was  afterwards  sent  by  the  defendants  to  the 
plaintiff. 

(<  To  Captain  J.  A.  Moeller,  of  the  ship  Eliza,  now  in  the  East  and 
West  India  Docks,  or  whom  else  it  may  concern.  As  consignees  of 
the  cargo  of  The  Eliza,  we  hereby  give  you  notice  not  to  deliver  nnv 
part  of  the  cargo  of  wheat  into  the  warehouses  or  granaries  of  the  East 
and  West  India  Docks,  or  elsewhere:  but  we  require  the  delivery 
thereof  to  us,  or  to  our  order,  into  lighters,  as  before  demanded.  And 
we  give  you  notice  that,  in  case  you  deliver  the  same  into  the  ware- 
houses or  granaries  of  the  said  Dock  Company,  we  shall  hold  you  re- 
sponsible for  all  charges  and  expenses  incurred  by  reason  or  in  conse- 
quence of  your  so  doing.     And  we  further  give  you  notice  that  we  are 
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ready  and  willing  to  pay  the  freight  *due  in  respect  of  the  said  ^^^ - 
wheat  after  the  delivery  thereof,  pursuant  to  the  terms  of  the  ^ 
bill  of  lading,  and  the  charter-party  therein  referred  to.     Dated  this 
12th  day  of  May,  1854.  Bkgbie,  Young  &  Begbib." 

After  the  expiration  of  ten  days  beyond  the  allowed  running  days, 
the  plaiatiiT,  reserving  his  right  to  claim  in  respect  of  the  detention, 
delivered  the  residue  of  the  cargo ;  and  the  defendants  paid  the  whole 
freight.  It  was  admitted  that  the  defendants  would  have  received  the 
cargo  within  the  allowed  running  days  if  the  plaintiff  would  have  de- 
livered it,  and  that  the  plaintiff  would  have  delivered  except  for  the 
refusal  of  the  defendants  to  pay :  and  that  the  ten  days  were  in  excess 
of  a  reasonable  time  for  delivery.  The  defendants  were  ready  at  all 
times  to  pay  freight  upon  the  delivery  of  the  whole,  (a) 

A  verdict  was  entered  for  the  defendants,  leave  being  reserved  to 
move  to  enter  a  verdict  for  the  plaintiff  for  501. ;  the  Court  to  have 
power  to  draw  inferences  of  fact  as  a  jury  might  have  done.  Montague 
Smithy  in  this  Term,  obtained  a  rule  Nisi  accordingly. 

Bramwell  and  Willed  now  showed  cause. — Assuming,  in  the  first 
place,  that  the  charter-party  here  does  not  require  a  delivery  before 
payment  of  freight,  and  that  the  shipowner  has  a  lien  on  the  cargo  till 
payment,  this  action  still  does  not  lie.  The  consignee  does  not,  by  the 
mere  receipt  of  the  cargo,  or  of  a  part  of  it,  become  liable  at  law  for 
the  freight :  such  receipt  only  furnishes  *evidence  of  a  contract  p^-  - 
on  his  part  to  pay,  in  consideration  of  the  shipowner  giving  up  *- 
his  lien ;  Maude  &  Pollock  on  Shipping,  166,  &c.  The  plaintiff  here 
insists  that  he  was  entitled  to  retain  the  possession  :  but  he  has  in  fact 
parted  with  a  portion.  He  therefore  must  contend  that  the  defendants, 
on  receiving  that  portion,  entered  into  a  new  contract  with  him,  which 
included  the  whole  cargo.  He  must  show  that  this  contract  was  that, 
as  often  as  he  delivered  any  portion  of  the  cargo,  he  should  be  paid  for 
it,  toties  quoties;  and  this,  however  large  or  small  the  portion.  Indeed 
he  must  go  further,  and  show  that  the  contract  also  entitled  him,  while 
he  was  unpaid  for  a  portion  already  delivered,  to  withhold  the  residue 
until  payment  of  the  part  so  delivered  :{b)  and  that,  when  he  does  so 
withhold,  he  may  sue  for  the  expense  of  his  havitig  done  so.  But  no 
such  contract  can  be  inferred  from  the  facts  of  this  case.  The  obliga- 
tion of  the  charterer  himself  is  to  pay  the  freight  when  all  has  been 
delivered.  [Erlb,  J. — The  obligation  is  concurrent  with  the  delivery.] 
But  the  plaintiff  claims  to  detain  all  which  has  not  been  delivered,  and 
to  charge  for  detaining.  [Wightman,  J. — If  he  can  detain,  it  seems 
to  follow  that  he  may  make  the  charge.]    How  far  can  that  be  carried  ? 

(a)  It  was  contended,  on  the  part  of  the  plaintiff,  that  a  eastom  existed  in  London  to  pay, 
nnder  nieh  circnm stances,  for  the  part  of  the  cargo  delivered ;  hat  the  Lord  Chief  Justice  was  of 
opinion  that  this  failed  in  proof;  and  this  was  not  farther  insisted  npon. 

{h)  See  the  remark  of  Parke,  B.,  in  Sanders  v.  VanzeUer,  4  Q.  B.  291  /E.  C.  L.  R.  vol.  45). 

VOL.  V. — 3 
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If  wheat  be  pledged  upon  a  contract  to  repay  a  loan  on  a  gi^  en  day, 
and  the  money  be  not  paid  on  the  day,  can  the  pledgee  charge  tbe  ex- 
penses of  warehouse  room  for  lodging  the  wheat  beyond  the  day  ?  Why 
did  not  the  plaintifif  unload  and  detain  on  shore  ?  [Erlb,  J. — The  con- 
tract was,  as  alleged,  to  unload  in  lighters  to  be  sent  by  the  defendants.] 
Suppose,  instead  of  the  freight  being  payable  at  so  much  per  decalitre, 
^^^^  it  *had  been  payable  in  a  lump  sum  for  the  whole.     [Erlk,  J. — 

^  Or  you  may  take  the  case  of  an  indivisible  chattel.]  The  breach 
in  the  first  count  was  not  proved,  even  if  the  contract  was :  the  defend- 
ants were  willing  to  accept  the  wheat  in  a  reasonable  time.  As  to  the 
terms  of  the  charter-party :  two  alternatives  are  contemplated ;  a  de^ 
livery  at  Marseilles  (which  seems  to  have  been  thought  the  more  pro- 
bable), and  a  delivery  according  to  orders  to  be  given  at  Cork  or  Fal- 
mouth. If  the  delivery  had  taken  place  at  Marseilles,  then,  by  the 
French  law,  the  master  could  not  have  retained  the  cargo  in  default  of 
payment  of  freight,  but  might  have  insisted  on  leaving  it  in  the  hands 
of  a  third  party  (ill  payment  should  be  made ;  Code  de  Commerce,  L. 
II.  tit.  8,  B.  306.(a)  [Lord  Campbell,  C.  J. — The  law  of  the  place  of 
delivery  would  prevail.]  The  deposit  might  have  been  made  in  a  bond- 
ing warehouse,  under  stat.  8  &  9  Vict.  c.  91.  The  dock  company  then 
would  have  held  merely  as  stakeholders ;  and  the  parties  would  have 
preserved  their  rights.  [Erle,  J. — There  is  no  great  difficulty  in 
enforcing  a  lien  where  a  warehouse  is  resorted  to :  but  here  the  alleged 
contract  was  for  removal  by  your  lighters.]  The  question,  whether  the 
consignee,  by  accepting  the  goods  from  the  master,  contracts  to  pay 
^---.  *the  freight,  is  in  strictness  for  the  jury;  Sanders  v.  Vanxeller, 

-14  0.  B.  260  (E.  C.  L.  R.  vol.  45):  but,  no  doubt,  a  jury  would 
find  the  affirmative  nearly  as  a  matter  of  course.  But,  as  to  other 
obligations  of  the  charterer  contained  in  the  charter-party,  the  consignee 
cannot  be  said  to  adopt  these  unless  he  expressly  agree  to  them.  [Lord 
Campbell,  C.  J. — The  law  is  well  settled  on  this  point  by  two  oases  in 
the  fourth  volume  of  Taunton's  Reports.(&)  The  consignee  is  not  liable 
for  demurrage  except  upon  his  own  contract,  expressed  or  implied; 
Wegener  v.  Smith,  15  Com.  B.  285  (B.  C.  L.  E.  vol.  80.)]  Therefore, 
even  if  the  charterer  were  bound  to  pay  for  each  portion  as  delivered, 
it  would  not  follow  that  the  consignee  is  so  liable.  [Lord  Campbell, 
C.  J. — The  case  put  against  you  is  that  here  the  consignee  engages  to 

(a)  Rogron's  CommenUury  on  this  seotion  is  ai  followi :  **  Le  eapitaine  ne  doit  r^ellem^Dt 
exiger  le  fret  que  loraqo'il  aara  livrC  lea  marchandiaei  eoDfonii6meDt  iL  la  convention.  Aiosi  il 
n'a  pas  le  droit  de  retenir  les  marchandiaes  et  d'exiger  le  palement  arant  de  les  avoir  livr^e't 
ear  qai  assurerait  le  propri6taire  de  ces  marchandiaes  qa'elles  se  tronvent  iL  bord,  qn'elles  y  'oot 
en  bon  6tat,  et  qn'elles  lui  seront  remises  en  entier?  II  ne  pent  £tre  contraint  de  payer  qu'apr^* 
B'£tre  assure  de  tons  oes  faita.  D'nn  aotre  cti%,  cependant,  forcer  le  eapitaine  ^  dunner  les  lo*^- 
chandises  sans  £tre  pay6  du  fret,  o'6tait  le  forcer  k  abandonner  le  gage  de  sa  or^ance.  Ponr  eon* 
cilier  oes  deux  extremes,  on  a  pris  nn  juste  milieu,  en  permettant  au  capi^Aine  de  faire  d6pos« 
les  marchandises  en  mains  tierces." 

(6)  Brounceker  v.  Scott,  4  Tannt  1 1  Jesson  v.  8oUey,  4  Taont  52. 
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receive  on  the  terms  of  the  charter-party  if  the  master  will  deliver.] 
The  utmost  that  can  be  implied  is  an  engagement  to  pay  for  the  part 
delivered :  that  would  not  support  the  complaint  that  the  consignee  had 
refused  to  receive  the  rest.  The  proper  mode  of  declaring  upon  such 
contracts  as  that  said  to  have  arisen  here  was  discussed  in  Amos  v. 
Temperley,  8  M.  &  W.  TOS.f  It  might  possibly  be  enough,  in  an 
action  for  the  freight  of  goods  actually  delivered,  to  declare  simply  for 
freight  for  the  conveyance  of  goods,  according  to  Cock  v.  Taylor,  13 
East,  399.  A  question  may  arise  upon  the  words  «<  centre"  and  <<  apr^s :" 
but  these  perhaps  leave  the  contract  as  to  freight  on  the  same  footing 
as  that  on  which  it  is  placed  by  the  Code :  if  the  goods  were  deposited 
in  the  hands  of  a  third  party,  either  word  would  apply  to  the  ""pay-  ^^^^ 
ment  of  freight  afterwards.  The  damages  to  which  the  plaintiff  ^ 
is  entitled  for  the  delay  in  payment  of  the  freight  can  be  only  the 
interest  of  the  amount  payable,  computed  from  the  time  of  the  demand. 
In  the  Dictionnaire  du  Gontentieux  Commercial,  by  Devilleneuve  & 
Mass^,  tit.  Fretf  s.  154,  it  is  said :  <<  Le  refus  ou  le  retard  du  paiement 
du  fret,  de  la  part  des  consignataires,  ne  peut  donner  lieu,  en  favour  du 
capitaine,  a  des  dommages-int^rdts  autres  que  ceuz  consistant  en  Tin- 
t^rSt  coura  depuis  la  demande."  The  claim  for  demurrage,  strictly 
speaking,  cannot  be  supported :  in  no  view  of  the  case  can  the  defend- 
ants be  said  to  have  detained  the  vessel. 

Montague  Smith  (with  whom  was  Bovilt)^  contriL,  after  referring  to 
the  notice  given  by  the  defendants  on  the  12th  of  May,  was  stopped  by 
the  Court. 

Lord  Campbell,  C.  J. — ^After  hearing  the  argument  on  the  part  of 
the  defendants,  I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover. 
He  is  not  entitled  to  demurrage :  his  claim  is  for  the  breach  of  the 
contract  to  receive.  The  question  then  is  whether  there  has  been  such 
a  contract  as  he  alleges  T  I  think  there  was.  The  defendants,  till  they 
applied  for  the  goods,  were  strangers  to  the  contract  between  the  char- 
terer and  the  shipowner :  and  Mr.  BramwM  and  Mr.  W%lle%  are  right  in 
saying  that  the  plaintiff  can  recover  only  on  the  supposition  that  a  new 
contract  was  made  by  the  defendants.  When,  then,  was  it  made? 
When  the  defendants  presented  the  bill  of  lading  and  claimed  the  goods, 
and  the  master  agreed  to  deliver  them.  Thenceforward  the  assignees 
of  the  bill  of  lading  contracted  to  *do  as  the  consignee  was  to  ^^^^ 
have  done  under  it.  Where  the  bill  of  lading  makes  no  mention  ^ 
of  demurrage,  the  assignee  will  make  himself  liable  to  nothing  beyond 
the  freight :  but,  if  there  be  a  reference  to  the  charter-party,  he  by 
demanding  under  such  a  bill  of  lading  makes  himself  liable  to  pay  freigh 
at  the  rate  which  the  charter-party  prescribes.  He  also  undertakes  to 
accept  the  goods  in  a  reasonable  time,  and  to  pay  as  the  charterer  ought 
to  pay.  The  question  therefore  becomes,  whether  the  master  was  bound 
to  deliver  all  the  goods  before  he  was  paid  for  any.     Now,  as  the  deli- 
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very  and  payment  should  be  concurrent  acts,  if  each  party  stood  on 
his  summum  jus  a  difficulty  might  arise  as  to  the  mode  of  carrying  out 
the  contract.  But  a  reasonable  way  may  be  found  of  performing  it. 
Although  part  has  been  delivered,  the  master  may  decline  to  deliver 
the  residue  till  the  freight  is  paid.  Therefore  it  is  true  that  the  master 
has  been  always  ready  to  deliver,  and  that  the  defendants  have  entered 
into  a  contract  to  accept,  which  has  been  broken.  Their  contract  was, 
to  accept  and  pay  as  the  charterer  was  to  do.  Have  they  done  so  ?  I 
think  not,  inasmuch  as  they  refused  to  pay  the  freight.  They,  there- 
fore, unlawfully  detained  the  ship ;  for  they  were  the  cause  of  the 
detention  :  and  damages  are  the  natural  consequence.  I  think,  there- 
fore, that  the  declaration  is  properly  framed,  that  the  contract  has  been 
proved,  and  a  breach  of  it :  and  that  502.,  the  amount  of  the  damage, 
must  be  paid. 

WiGHTMAN,  J. — The  claim  for  demurrage,  properly  speaking,  cannot 

be  supported.     I  agree  that  the  assignee  of  a  bill  of  lading  is  not,  as  a 

general  rule,  bound  by  the  terms  of  the  charter-party.     But  here  we 

^^^^  have  evidence  *of  a  contract  to  take  according  to  the  terms  of 

-^  the  charter-party ;  and  that  contract  is  broken. 

Erle,  J. — I  think  that  an  assignee  claiming  goods  under  a  bill  of 
lading,  containing  a  stipulation  for  payment  of  freight  of  the  goods  as 
per  charter-party,  undertakes  to  do  what  the  charterer  would  have  had 
to  do  in  respect  of  freight.  The  master  allowed  the  defendants  to  have 
the  cargo  on  those  terms.  Had  the  charterer  received  the  goods  him- 
self, he  must  have  paid  contemporaneously.  If  the  goods  cculd  not  be 
delivered  in  parts,  there  would  be  but  one  act  on  each  side.  If  they 
were  to  be  delivered  divisibly,  still  the  law  would  consider  the  whole  as 
one  transaction,  and  would  hold  the  parties  to  the  contract  as  nearly  as 
possible.  The  assignees  appear  to  have  contracted  to  receive  the  parts 
simultaneously  with  payment  by  themselves  :  the  captain  might  there- 
fore refuse  to  deliver  the  rest  till  payment  was  made :  and  the  defend- 
ants would  then  have  to  answer  for  a  delay  which,  in  effect,  was  analo- 
gous to  demurrage. 

(Crompton,  J.,  had  left  the  Court.)  Rule  absolute.(a) 

(a)  See  Smith  v.  Sieveking,  4  E.  A  B.  495  (E.  C.  L.  R.  vol.  82) ;  S.  C,  affirmed  on  error,  is 
Bjcch.  Ch.,  NoFomber  13,  1855,  poit 
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♦WILLIAM  PARKER  v.  HENRY  WALLIS  and  ABRAHAM  ^.q. 

WALLIS.    Mai/  5.  L  -l 

Pl&intiff  sent  twenty  sacks  of  seed  to  defendants  in  part  performance  of  a  verbal  contract  for  the 
sale  of  seed  to  the  value  of  more  than  10/.  On  the  same  day  one  of  the  defendants  informed 
plaintiff  that  he  had  heard  the  seed  had  arrived  out  of  condition.  Plaintiff  asserted  it  was  in 
condition.  Immediately  afterwards  defendants  wrote  to  plaintiff)  rejecting  the  seed,  and  in 
one  of  the  letters  informed  him  that  "  the  twenty  sacks  which  yoa  anthorized  us  to  receive  for 
7on,  and  to  lay  out  thin  in  eonsequenoe  of  its  being  hot  and  mouldy/'  would  be  returned. 

Oo  the  trial,  the  above  facts  being  proved  by  the  plaintiff,  who  gave  evidence  that  he  gave  no 
authori^  to  spread  it  out,  and  that  the  seed  was  not  hot  and  mouldy,  the  Judge  directed  a 
nonsuit,  with  leave  to  enter  a  verdict  if  there  was  any  evidence  of  an  acceptance  of  part  of  the 
goods. 

Held  by  Lord  Campbell,  C.  J.,  Erie  and  Crompton,  Js.,  dissentiento  Wightman,  J.,  that,  there 
being  evidence  to  go  to  the  jury  that  the  seed  was  spread  out  thin,  neither  because  it  was  out 
of  condition,  nor  by  plaintiff's  authority,  there  was  evidence  that  it  was  spread  out  thin  as  an 
act  of  acceptance ;  and,  therefore,  the  nonsuit  was  wrong. 

Bat  the  Court  thought  the  evidence  too  slight  to  justify  them  in  entering  a  verdict  for  the  plain- 
tiff, and  directed  a  new  trial. 

Count  alleging  that  plaintiff  sold  to  defendants  turnip  seed,  then 
growing,  to  be  harvested  and  thrashed  by  plaintiff,  and  then  delivered 
to  defendants  as  they  should  direct :  that  the  seed  was  harvested  and 
thrashed,  and  plaintiff  delivered  part  which  was  accepted  and  actually 
received  by  the  defendants.  General  averments  of  performance. 
Breaches :  that  defendants  would  not  accept  the  residue,  nor  pay  for 
the  part  received. 

Pleas,  amongst  others :  that  plaintiff  did  not  sell  to  the  defendants, 
nor  did  they  buy  of  the  plaintiff,  the  seed :  and  that  the  plaintiff  did 
not  deliver,  nor  did  the  defendant  accept,  the  part.     Issues  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  last  Spring  Assizes  for 
Suffolk,  the  plaintiff  gave  evidence  by  which  it  appeared  that  the  plain- 
tiff was  a  farmer,  and  the  defendants  were  in  partnership  as  seed  and 
corn  merchants,  at  Ipswich.  On  the  21st  June,  1854,  the  plaintiff  and 
the  defendants,  being  at  Bury  market,  verbally  made  a  contract  for  the 
Bale  of  seed  of  the  value  exceeding  101.  Ho  the  effect  set  forth  in  ^^^^ 
the  count ;  and  the  defendants  named  the  railway  to  Ipswich  as  one  *- 
mode  by  which  the  seed  might,  when  harvested,  be  sent  to  them  at  Ips- 
wich. In  July  the  seed  was  harvested  and  thrashed :  and,  on  the  24th 
July,  twenty  sacks  of  the  seed  were  sent  by  the  plaintiff  by  railway  to  the 
defendants  at  Ipswich.  On  Wednesday,  26th  July,  the  twenty  sacks 
arrived  at  Ipswich.  On  that  same  day  the  plaintiff  and  the  defendant 
Abraham  Wallis  were  both  at  Bury  market.  The  defendant  Abraham 
Wallis  said  to  the  plaintiff  that  a  messenger  had  just  come  up  from 
Ipswich,  from  his  brother  Henry,  to  say  that  the  seed  sent  by  plaintiff 
had  just  arrived,  and  was  out  of  condition.  The  plaintiff  said  that  the 
seed  was  in  good  condition,  and  so  Abraham  Wallis  would  find  when 
he  examined  it.  Abraham  Wallis  said  he  could  say  no  more,  as  he  had 
not  seen  it  himself.     The  only  evidence  of  this  conversation  was  given 
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bj  the  plaintiff:  and  according  to  his  recollection  nothing  more  then 
passed.     The  following  correspondence  was  given  in  evidence : 

Defendants  to  plaintiff:  << Ipswich,  7  Mo.  28.  Respected  Friend. 
A  personal  inspection  of  the  20  sacks  tnrnip  seed  fally  confirmed  what 
we  said  on  Wednesday.  It  is  both  hot  and  mouldy ;  and  we  must  beg 
to  decline  it  altogether.  It  now  waits  your  instructions  for  removal.'* 
Plaintiff  to  defendants.  <<  Mildenhall,  81st  July,  1854.  The  20  combes 
of  turnip  seed  was  in  good  condition  this  day  week  when  delivered,  an 
good  as  any  that  I  have  delivered  this  season,  which  I  have  witness  to 
prove,  and  I  duly  advised  you  of  it :  and,  as  to  what  may  have  happened 
to  it  since,  of  course  I  cannot  be  accountable  for.  I  have  the  remain- 
ing 40  combes  ready  for  delivery,  waiting  your  order."  Defendants  to 
♦QOT  plaintiff:  "  Ipswich,  8  Mo.  1, 1854.  *As  you  have  failed  to  fulfil 
^  your  contract,  we  shall  purchase  seed  elsewhere*  The  20  sacks 
which  you  authorized  us  to  receive  for  you,  and  to  lay  out  thin  in  con- 
sequence of  its  being  hot  and  mouldy,  we  have  now  directed  to  be 
returned  to  the  Eastern  Counties  Railway  Station,  to  wait  your  orders, 
and  must  request  you  to  return  and  empty  sacks."  Plaintiff's  attorney 
to  defendants  (extract) :  <<  Gentlemen,  I  am  instructed  by  Mr.  William 
Parker,  of  Mildenhall,  to  apply  to  you  for  payment  of  the  turnip  seed 
you  purchased  of  him,  20  sacks  of  which  have  been  delivered,  and  the 
remainder  has  been  for  some  time  past  waiting  your  directions  and 
standing  at  your  expense.  The  authority  you  alluded  to  in  your  letter 
of  the  Ist  instant  is  most  positively  denied  by  my  client ;  and  the  date 
of  the  delivery  to  you,  and  of  the  letters  passing  between  you  and  Mr. 
Parker,  plainly  show  that  such  an  authority  could  never  have  been 
given,  and  certainly  never  was  contemplated  by  my  client."  Defend- 
ants to  plaintiff's  attorney  (extract) :  <«  Ipswich,  8  Mo.  8,  1854.  In 
reply  to  thy  letter,  we  beg  to  say  that,  as  Mr.  Parker's  memory  seems 
so  very  forgetful,  we  fortunately  are  able  to  remember  for  him ;  and  we 
have  full  and  sufficient  witness  to  the  authority  upon  which  we  acted, 
and  to  which  allusion  is  made  in  our  letter  of  the  1st  instant,  in  oar 
young  man  who  stood  by  and  heard  the  order  given  to  us  to  receive  it 
on  his  account  and  lay  it  out  thin  to  cool." 

The  rest  of  the  evidence  of  the  plaintiff  went  to  show  that  the  seed 
in  point  of  fact  was  good  when  it  went  to  the  railway;  that  the  condi- 
tion of  the  seed  can  easily  be  ascertained  without  spreading  it  out  thin  ; 
and  that  prices  had  fallen  very  much  between  the  21st  June  and  the 
26th  July. 

^Q^l  *The  defendants  claimed  a  nonsuit,  on  the  ground  that  there 
^  was  no  evidence  to  satisfy  the  Statute  of  Frauds.  The  learned 
Judge  directed  a  nonsuit^  with  leave  to  move  to  enter  a  verdict  for 
1402.,  if  there  was  evidence  of  an  acceptance  and  actual  receipt  of  any 
part  of  the  turnip  seed. 

O'Malley^  in  the  ensuing  ierm^  obtained  a  rule  nisi  accordingly. 
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D.  Power  and  H.  MilU  now  showed  caase. — The  question  is,  not 
whether  there  was  evidence  that  the  defendants  onght  to  have  accepted 
part  of  the  seed,  hat  whether  there  was  evidence  that  they  did  accept 
it.  Now  it  appears  that,  on  the  very  day  it  arrived,  Abraham  Wallis 
informed  the  plaintiff  that  it  was  rejected.  The  plaintiff  relie3  on  let- 
ters subsequent  to  that  date,  in  which  the  defendants  say  that  the  seed 
had  been  spread  out  thin  by  plaintiff's  authority.  Supposing  that  this 
was  not  really  authorized  by  plaintiff,  and  that  defendants,  by  mistake, 
or  even  wilfully,  did  an  unauthorized  act,  still  it  is  not  an  acceptance 
of  the  seed  which  they  have  rejected.  [Lord  Campbell,  C.  J. — This 
Court  in  Morton  v.  Tibbett,  15  Q.  B.  428  (E.  C.  L.  R.  vol.  69),  held, 
contrary  to  some  previous  dicta,  though  not,  I  think,  to  any  decision, 
that  acts  might  amount  to  an  acceptance  within  the  statute,  though 
they  did  not  preclude  the  vendee  from  contending  that  the  goods  were 
not  such  as  to  correspond  with  the  contract :  but  still  there  must  be  an 
act  of  acceptance.]  There  must  be  such  an  act,  something  done  with 
intent  to  take  to  the  goods  as  owner ;  Curtis  v.  Pugh,  10  Q.  B.  Ill  (E. 
C.  L.  R.  vol.  59).  It  may  be  admitted  that,  if  the  defendants  *had  p^^. 
done  any  act  inconsistent  with  their  refusal  to  take  the  goods,  that  ^ 
might  have  operated  as  an  acceptance,  as  if  they  had  sold  them ;  Chap- 
man V.  Morton,  11  M.  k  W.  584  ;f  or  kept  them  unreasonably  long ;  or 
done  any  other  unequivocal  act  of  ownership :  but  here  they  merely  do  an 
act  necessary  for  the  benefit  of  the  goods. 

0*MaUey  and  WorUedge^  contri. — The  case  for  the  plaintiff  was  that 
the  partner  who  stayed  at  Ipswich  took  to  the  goods  as  owner,  and,  as 
such,  spread  them  out  thin.  The  refusal  of  the  other  partner  at  Bury 
could  not  prevent  that  from  operating  as  an  acceptance.  [Erle,  J. — 
If  the  seed  was  hot  and  mouldy,  it  would  be  a  very  proper  thing  to 
spread  it  out  thin  and  air  it,  so  as  to  prevent  it  from  perishing.  I 
should  be  very  unwilling  to  say  that,  if  perishable  property  is  delivered 
out  of  condition,  the  vendee  who  rejects  it  must  suffer  it  to  perish,  or 
take  to  it  as  owner.]  It  is  not  contended  for  the  plaintiff  that  an  act 
done  for  the  benefit  of  the  article  would  necessarily  be  an  act  of  accept* 
ance :  but  in  this  case  there  was  evidence  that  the  seed  was  in  good 
condition,  that  spreading  it  out  thin  was  not  necessary  for  its  examina- 
tion, and  that  the  plaintiff  had  not  authorized  the  defendants  to  spread 
it  out  thin.  The  defendants,  after  the  dispute,  asserted  that  they 
sptead  it  out  thin  by  the  plaintiff's  authority,  because  it  was  hot  and 
mouldy.  That  was  evidence  from  which  the  plaintiff  might  fairly  ask 
the  jury  to  infer  that  the  defendants  at  Ipswich  had  done  an  act  of 
ownership,  and  that  they  afterwards  gave  false  reasons  in  the  hope  of 
doing  away  with  its  effect.  » 

^Lord  Campbell,  C.  J. — ^I  do  not  think  we  should  be  justified  p^^g 
in  making  the  rule  absolute  to  enter  a  verdict  for  the  plaintiff;  ^ 
for  whether  the  evidence  would  have  warranted  the  jury  in  finding  that 
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there  was  an  acceptance  is  at  least  very  doubtful ;  but  at  the  same  time 
I  cannot  say  that  there  is  not  some  evidence  to  go  to  the  jury. 

Of  the  law  there  is  no  doubt.  To  make  an  acceptance,  it  is  not  neces- 
sary that  the  vendee  should  have  acted  so  as  to  preclude  himself  from 
afterwards  making  objection  to  the  quality  of  the  article  delivered ;  but 
he  must  have  done  something  indicating  that  he  has  accepted  part  of 
the  goods  and  taken  to  them  as  owner.  This  may  be  indicated  by  his 
conduct,  as  when  he  does  any  act  which  would  be  justified  if  he  was 
the  owner  of  the  goods  and  not  otherwise.  In  such  a  case  the  vendee 
doing  that  act  is  supposed  to  have  accepted  the  goods  and  become 
owner  of  them.  Thus  detention  of  the  goods  for  a  long  and  unreason- 
able time  by  the  vendee  is  evidence  that  he  has  accepted  them  ;  but  in 
the  present  case  there  was  no  detention  of  that  kind  before  the  letter 
of  the  28th  July ;  and  detention  after  that  letter,  stating  that  the  seed 
was  rejected  and  waited  the  plaintiff's  order  for  its  removal,  amounted 
to  nothing.  But  then  it  appears  by  the  defendants'  own  letters  that 
they  had  spread  the  seed  out  thin.  That  id  an  act  of  a  doubtful  cha- 
racter. If  the  seed  was,  as  the  defendants  assert,  hot  and  mouldy,  I 
should  say  that  spreading  it  out  thin  was  an  act  done  by  the  vendee, 
not  as  an  act  of  ownership,  but  for  the  benefit  of  the  vendor ;  but  in 
this  case  there  was  evidence  that  the  seed  was  good.  Whether  it  was 
an  act  of  acceptance  depends  on  whether  it  was  an  act  done  by  the 
^(^.^  defendants  as  owners  of  the  ^goods,  or  an  act  done  for  the  benefit 
"^  -^  of  the  article  by  the  disappointed  vendee  acting  for  the  benefit  of 
the  vendor.  On  the  evidence  it  is  left  in  doubt  which  it  was ;  and  I 
think  that  was  a  question  for  the  jury.  I  think  therefore  that  the  rule 
should  be  moulded,  and  made  absolute  for  a  new  trial. 

WiGHTMAN,  J. — I  do  not  doubt  that  such  a  dealing  with  the  goods 
as  this  may,  in  law,  amount  to  an  acceptance,  if  it  be  done  with  the  in- 
tent to  accept  the  goods ;  but  in  the  present  case  I  find  great  difficulty 
in  discovering  any  evidence  of  such  an  animus  accipiendi.  The  whole 
transaction,  from  the  time  the  goods  were  sent  off  by  the  plaintiff,  oc- 
cupied less  than  a  week ;  and  from  the  first  to  the  last  the  defendants 
refuse  to  take  to  the  goods.  In  the  letter  of  the  1st  of  August  the  de- 
fendants state  that  they  had  spread  out  the  twenty  sacks  thin  in  con- 
sequence of  authority  from  the  plaintiff,  it  being  hot  and  mouldy  ;  and 
the  plaintiff  denies  that  he  gave  such  authority ;  but  I  can  see  nothing 
in  that  letter  to  indicate  any  intention  to  accept  any  part  of  the  goods. 
It  may  be  that  the  seed  was  not  hot  and  mouldy ;  but  it  would  be  suf- 
ficient to  explain  the  act  that  the  defendants  thought  it  was.  I  confess 
therefore  that  I  find  difficulty  in  seeing  what  evidence  there  was  of  the 
animus  accipiendi  ^o  leave  to  the  jury. 

Erlb,  J. — There  being  a  verbal  contract  for  the  supply  of  goods  of 
above  the  value  of  lOZ.,  the  vendor  has  delivered  some  goods  which,  ac- 
cording to  his  evidence,  were  of  that  kind  which  according  to  the  con* 
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tract  be  was  to  supply.  And  the  question  is  whether  that  *con-  ^^^^ 
tract  was  binding  on  the  defendants.  One  mode  in  which  such  a  ^  "' 
contract  may  be  made  binding  is  if  the  vendee  accept  and  actually 
receive  part  of  the  goods.  I  think  it  clear  that,  if,  after  goods  have 
arrived,  the  vendee  does  any  act  to  the  goods,  of  wrong  if  he  is  not 
jwner  of  the  goods  and  of  right  if  he  is  owner  of  the  eroods,  the  doing 
of  that  act  is  evidence  that  he  has  accepted  them. 

Li  the  present  case  the  seed  came  to  the  premises  of  the  defendants : 
and  it  appears  by  the  admission  contained  in  their  letters  that  the  de- 
fendants took  the  seed  out  of  the  sacks  and  spread  it  out  thin.  IS^ow, 
if  the  seed  was  hot  and  mouldy,  the  taking  it  out  of  the  sacks  and 
spreading  it  out  thin  would  not  be  a  wrongful  act,  though  not  done  by 
the  defendants  as  owners ;  nor  would  it  if  done  by  the  authority  of  the 
plaintiff.  In  the  letter  the  defendants  set  up  both  these  explanations ; 
bat  at  the  time  the  Bonsuit  is  ordered  the  evidence  stands  that  the  seed 
wa3  not  hot  and  mouldy,  and  also  that  there  was  not  authority  from  the- 
plamtiff  to  spread  it  out.  These  two  suppositions  being  negatived,  the* 
spreading  out  of  the  seed  is  an  act  which  would  be  one  of  wrong  if  the- 
defendants  were  not  owners  of  the  goods  and  of  right  if  they  were.. 
Therefore  the  doing  of  that  act  is  evidence  for  the  jury  that  they  had^ 
accepted  the  goods. 

Crompton,  J. — The  question  is,  whether  there  is  any  evidence  that 
the  defendants,  in  spreading  out  this  seed  thin,  acted  as  owners  receiv- 
ing it  under  the  parol  contract.  Of  the  fact  that  they  did  so  spread  it 
oat  there  is  no  doubt;  but  it  is  an  act  explainable  on  three  suppositions : 
*l8t.  They  may  have  spread  it  out  by  the  authority  of  the  vendor,  ^^^^ 
the  plaintiff.  2d.  They  may  have  done  it  for  the  benefit  of  the  seed,  ^ 
a  perishable  article  in  such  a  condition  as  to  render  the  step  proper.  8d. 
They  may  have  done  the  act  as  owners,  spreading  it  out  for  their  own 
convenience ;  for  it  is  not  denied  that  it  was  a  more  extensive  act  than 
was  necessary  for  mere  examination  to  see  if  it  was  good.  Now  there 
was  contradictory  evidence  as  to  whether  the  plaintiff  had  authorized  it, 
BO  the  plaintiff  was  not  bound  by  that  first  explanation,  unless  the  jury 
foand  that  there  was  authority.  Then  there  was  evidence  that  the  seed 
was  in  such  a  condition  that  the  defendants  could  not  have  done  the 
act  for  its  benefit ;  so  that  the  plaintiff  was  not  bound  by  that  explana- 
tion. If  these  two  were  negatived  by  the  jury,  there  remained  the 
third  explanation  only,  so  that  I  cannot  say  that  there  is  no  evidence 
of  an  acceptance ;  but  I  think  that  the  Court  do  right  to  mould  the 
rale,  as  the  evidence  is  not  sufficiently  satisfactory  to  justify  us  in  en* 
tering  a  verdict.  Rule  absolute  for  a  new  trial. 
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Declaration  eharged  that  G.  occupied  buildings,  the  reversion  belonging  to  plaintiff;  and  that 
plaintiff  was  entitled  to  bare  the  building  supported  bj  the  contiguous  mines  underground ;  but 
defendant  wrongfully,  carelessly,  negligently,  and  improperly,  and  without  leaving  proper  an 
sufficient  support  in  that  behalf,  worked  coal  mines  contiguous  to  and  noder  the  buildings, 
whereby  the  foundations  of  the  buildings  were  weakened  and  the  buildings  were  injured,  and 
the  ground  on  which  they  stood  gave  way.  Also  that  defendant,  being  tenant  of  closes  of 
which  the  reversion  belonged  to  plaintiff,  wrongfully,  carelessly,  negligently,  and  improperlj, 
and  without  leaving  proper  and  sufficient  support  in  that  behalf,  worked  ooal  mines  contigaou 
to  and  under  the  closes,  and  took  away  coals  and  earth  out  of  the  mines,  whereby  the  surface 
of  the  closes  gave  way.    To  the  damage  of  plaintiff's  reversion. 

Plea:  that,  before  the  committing,  Ao.,  and  before  plaintiff  had  any  interest  in  the  buildings  or 
closes,  A.  was  seised  in  fee  of  the  land  on  which  the  buildings  were,  and  of  the  closes,  and  of 
the  mines;  and,  by  deed,  granted  to  B.  in  fee  the  lands;  the  mines  of  coals,  witJi  free  leave 
and  liberty  to  sink,  work,  and  win  the  same,  and  to  drive  drifts,  make  watergates,  or  oae  any 
other  way  or  ways  for  the  better  and  more  commodious  working  and  winning  the  same, 
excepted  and  reserved  to  A.,  his  heirs  and  assigns,  A.  satisfying  and  paying  to  B.,  his  heirs 
and  assigns,  treble  damages  for  such  loss  or  damage  as  should  be  sustained.  And  that,  by  the 
deed,  A.  covenanted  that  he,  his  heirs  and  assigns,  wonid  pay  to  B.,  his  heirs  and  aasigns, 
treble  the  damages  sustained  by  reason  of  the  digging,  working,  sinking,  breaking  of  ground, 
and  way  leave,  or  other  matter  or  thing  nsed  or  exercised  in  working  or  leading  coals.  That 
A.'s  right  to  the  mines  and  working  came  by  assignment  to  defendant,  who  worked  the  mines, 
and  did  acts  necessary,  needful,  and  oonvenient  for  the  working,  and,  in  so  doing,  caused  the 
damages,  doing  no  unnecessary  damage,  the  acts  being  necessary  for  the  working,  sinking, 
digging,  and  winning  the  mines;  and  defendant  did  the  said  acts  carefully,  diligently,  akil- 
fnlly,  and  properly,  and  according  to  the  course  and  practice  of  mining  nsed  and  approved  of 
in  the  county  where  the  mines  were  situated,  and  not  wrongfully,  carelessly,  negligently,  or 
improperly;  defendant  being  ready  to  pay  to  plaintiff  damages  according  to  the  covenant: 
which  acts  were  the  aots  complained  of. 

Held,  on  demurrer,  a  bad  plea,  the  occupier  of  the  surface  having  a  primft,  facie  right  to  the  sup- 
port, and  the  deed  not  authonxing  any  working  In  derogation  of  such  a  right. 

Plaintiff  also  replied  that  the  works  done  were  not  necessary  for  the  working,  and  not  done  care- 
fully,  skilfully,  or  properly,  or  according  to  the  custom  of  the  county.  It  was  shown  that 
defendant  had  not  in  fact  left  supports,  and  that  damage  had  accrued  therefrom,  but  that,  if 
defendant  was  not  bound  to  leave  supports,  the  work  was  necessary  for  winning  all  the  eoal, 
and  properly  executed ;  and  it  was  attempted  to  show  that  some  years  after  the  execution  of 
the  deed,  it  had  become  customary  to  win  all  the  eoal  without  leaving  supports. 

Hold,  that  the  plaintiff  was  entitled  to  the  verdict,  the  defendant  being  bound  to  leave  supports, 
and  therefore  the  works  not  having  been  properly  executed ;  and  the  custom  at  the  time  of 
executing  the  deed  being  the  custom  to  which  the  plea  must  be  understood  to  refer. 

Plaintiff  also  new  assigned  for  acts  done  in  excess  of  the  rights  shown  by  the  plea.  Held,  that 
he  was  entitled  to  a  verdict,  the  working  without  leaving  supports  being  an  act  not  authorised 
by  the  deed. 

The  first  count  alleged  that  certain  messuages  and  buildings,  situate 
.^n..^  in  the  parish  of  St.  Giles  in  the  ^county  of  Durham,  were  in  the 
■^  occupation  of  Benjamin  Greenshields  as  tenant  thereof  to  plain- 
tiifs,  the  reversion  then  and  still  belonging  to  plaintiffs ;  and  that  plain- 
tiffs were  entitled  to  have  the  said  messuages  and  buildings  supported 
by  the  mines  underground,  contiguous  and  near  to  and  under  the  said 
messuages  and  buildings ;  jet  defendant,  well  knowing  the  premises, 
wrongfully,  carelessly,  negligently  and  improperly,  and  without  leaving 
any  proper  or  sufficient  support  in  that  behalf,  worked  certain  coal 
mines  underground,  contiguous  and  near  to  and  under  the  said  mes- 
suages and  buildings,  and  dug  for  and  got  and  took  away  coals,  earth,  and 
soil  out  of  the  said  mines ;  whereby,  and  by  reason  of  the  premises,  the 
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foundations  of  the  said  messugages  and  buildings  were  greatly  weakened 
and  injured,  and  the  walls  of  the  said  messuages  and  buildings  became 
and  were  cracked  and  injured :  and  the  ground,  on  which  the  said  mes- 
suages and  buildings  stood,  subsided,  cracked,  swagged,  and  gave  way. 
That  plaintiffs,  by  means  of  the  premises,  are  injured  in  their  reversion- 
ary estate  and  interest  in  the  messuages  and  buildings. 

Second  count.  That  certain  closes  of  land,  situate  in  the  parish 
aforesaid,  were  in  the  occupation  of  certain  persons,  to  wit,  Benjamin 
Greenshields,  John  Clark,  and  defendant,  as  tenants  thereof,  respect- 
ively, to  plaintiffs,  the  reversion  thereof  then  and  still  belonging  to 
plaintiffs :  yet  defendant,  well  knowing  the  premises,  wrongfully,  care- 
lessly, negligently,  and  improperly,  and  without  leaving  any  proper  or 
sufficient  support  in  that  behalf,  worked  certain  coal  mines  underground, 
contiguous,  and  near  to  and  under  the  said  closes ;  and  dug  for  and  got 
and  took  away  coals,  earth,  and  soil,  out  of  the  said  mines :  whereby, 
and  by  reason  of  the  premises,  the  *8urface  of  the  said  closes  sub-  j-^oo 
sided,  cracked,  swagged,  and  gave  way.  That  plaintiffs,  by  ^ 
means  of  the  premises,  are  injured  in  their  reversionary  estate  and 
interest  in  the  said  closes. 

Plea.  That,  long  before  the  committing,  &c.,  and  before  the  plain- 
tiffs or  either  of  them  had  any  estate  or  interest  in  or  title  to  the  said 
buildings,  messuages,  and  closes  of  land,  or  any  or  either  of  them,  or 
any  part  thereof,  to  wit,  on  29th  December,  1671,  Sir  Ralph  Cole, 
Baronet,  since  deceased,  was  seised  in  his  demesne  as  of  fee  of  and  in 
the  land  on  which  the  said  buildings  and  messuages  were  erected,  stand- 
ing, and  being,  and  of  and  in  the  said  closes  of  land,  and  of  and  in  other 
the  lands  and  premises  in  and  by  the  deed  next  hereinafter  mentioned, 
granted,  bargained,  sold,  aliened,  enfeoffed  and  confirmed  to(a)  him,  and 
also  of  and  in  the  said  mines  and  other  the  mines,  veins,  and  seams  of 
coal  in  the  said  deed  excepted  and  reserved.  And,  being  so  seised,  an 
indenture,  dated  the  said  29th  December,  1671,  was  made  between  the 
said  Sir  B.  Cole  of  the  one  part,  and  one  Ralph  Carr,  Esquire,  of  the 
other  part:  and  which  said  indenture  was  and  is  to  the  tenor  and 
effect  and  in  the  words  and  figures  following.  The  plea  then  set  out 
the  indenture,  of  which  the  parts  material  to  the  present  question  were 
substantially  as  follows. 

<«  This  indenture,  made,"  &c.,  <<  witnesseth  that  the  said  Sir  Ralph 
Cole,  for  and  in  consideration  of  the  sum  of,'*  &c.,  <<a8  also  for  divers 
other  good  causes  and  considerations  him  thereunto  moving,  hath  granted, 
bargained,  sold,  aliened,  enfeoffed,  and  confirmed,  and  doth  by  these 
presents,  for  himself,  his  heirs  and  assigns,  *and  every  of  them,  |.^nq 
grant,  bargain,  sell,  alien,  enfeoff,  and  confirm,  unto  the  said  ^ 
Ralph  Carr,  his  heirs  and  assigns,  all  that  messuage  or  grange  house, 
together  with  the  several  lands,"  &c.,  (describing  the  parcels) :  <<  the 

(a)  Sio. 
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mines^  veins,  and  seams  of  coal  lying  and  being  within  the  said/'  &c., 
« lands,  tenements,  closes,  hereditaments,  or  any  part  of  the  said  hereby 
granted  or  intended  to  be  granted  premises,  or  any  part  thereof,  with 
free  leave  and  liberty  to  sink,  work,  and  win  the  same  in  any  part  of 
the  said  premises,  and  to  drive  drift  or  drifts,  make  Watergate  or  water- 
gates,  or  use  any  other  way  or  ways,  for  the  better  and  more  commo- 
dious working  and  winning  the  same  in  the  said  hereby  granted  or 
intended  to  be  granted  premises,  or  any  part  thereof,  unto  the  said  Sir 
Ralph  Cole,  his  heirs  and  assigns,  always  excepted  and  reserved  out 
of  this  present  grant ;  the  said  Sir  Ralph  Cole,  his  heirs  and  assignees, 
nevertheless,  or  such  of  them  as  shall  dig,  sink,  or  work  coals  or  for 
coals  in  the  said  premises,  or  any  part  thereof,  always  satisfying  and 
paying  unto  the  said  Ralph  Carr,  his  heirs  and  assignees,  treble  damages 
for  such  loss  or  damage  as  he  or  they  shall  sustain,  or  such  other 
damage  as  is  hereafter  expressed  for  such  his  or  their  digging  or  work- 
ing there,  and  for  way  leave  through  the  said  premises,  or  any  part 
thereof,  according  to  the  covenant  hereafter  in  these  presents  in  that 
behalf  mentioned  and  provided  for  recompense  therein."  Habendum, 
except  as  excepted,  to  Ralph  Carr  in  fee.  Sir  R.  Cole,  for  himself  and 
heirs,  warranted  the  premises  granted,  against  himself  and  his  father 
and  grandfather,  and  ancestors,  and  his  and  their  acts ;  and  he  cove- 
nanted for  his  own  title,  and  for  quiet  enjoyment  by  R.  Carr,  his  heirs 
i^nry  ^^^  assigns,  without  molestation  from  himself,  "^his  heirs  or 
^  assigns,  or  the  heirs  and  assigns  of  his  father,  grandfather,  or 
ancestors,  and  for  indemnification  from  encumbrances  (with  the  excep- 
tion of  a  lease  described)  caused  by  himself,  his  father,  grandfather,  or 
ancestors,  or  persons  claiming  through  them ;  and  for  further  assurances 
(including  a  particular  fine).  <<  And,  lastly,  whereas  by  the  exception 
above  in  these  presents  mentioned  the  said  Sir  Ralph  Cole,  and  his 
heirs,  and  assigns,  are,  notwithstanding  these  presents,  to  have  the 
collieries  and  coal  mines,  veins  and  seams  of  coal  within  the  said  pre- 
mises, with  free  and  full  power  and  liberty  at  any  time  and  times  here- 
after to  work,  sink,  dig  for,  or  win  the  same,  and  to  drive  drift  or  drifts, 
make  watercourse  or  watercourses,  or  to  do  any  other  act  or  thing 
necessary,  needful,  or  convenient  for  the  working,  winning,  obtaining, 
or  getting  the  same,  with  free  liberty  of  way  leave  over  the  said  pre- 
mises, or  any  part  thereof,  for  leading  and  carrying  the  same  with  carts 
or  carriages  to  places  convenient  for  laying  or  vending  the  same,  there^ 
fore  the  said  Sir  R.  Cole  doth,  by  these  presents,  for  himself,  his  heirs, 
executors,  administrators,  and  assignees,  and  every  of  them,  covenant, 
promise,  grant,  and  agree,  to  and  with  the  said  R.  Carr,  his  heirs  and 
assignees,  and  every  of  them,  in  manner  and  form  following,  that  is  to 
say :  that  he,  the  said  Sir  R.  Cole,  his  heirs  or  assignees,  or  such  of 
them  as  shall  at  any  time  or  times  hereafter  sink,  dig  for,  work,  win,  or 
get  any  coals  in  any  part  of  the  said  premises,  shall,  from  time  to  time. 
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upon  reqaest  therein(a)  to  him,  them,  or  any  of  them  made  by  the  said 
R.  Carr,  his  heirs  or  assigns,  or  any  of  them,  well  and  truly  satisfy  and 
pay,  *or  cause  to  be  well  and  truly  satisfied  and  paid,  unto  the  p^o^ 
said  R.  Carr,  his  heirs  or  assignees,  or  such  of  them  as  shall  be  ^ 
the  owner  or  owners  of  the  said  premises,  or  such  part  thereof  in  which 
such  coals  shall  be  so  digged  for,  won,  or  wrought,  all  such  sum  and 
sums  of  moneys  as  shall  amount  unto  treble  the  damages,  loss,  or  pre- 
judice which  the  said  B.  Carr,  his  heirs  or  assignees,  or  any  of  them, 
shall  sustain  by  reason  of  such  digging,  working,  sinking,  breaking  of 
ground,  and  way  leave,  or  other  matter  or  thing  used  or  exercised  in 
working  or  leading  of  coals  there :  such  sum  or  sums  of  moneys,  for 
treble  damages,  to  be  arbitrated,"  &c.  (provision  for  determining  the 
amount  by  arbitration) :  «  anything  in  these  presents  to  the  contrary 
hereof  contained  in  anywise  notwithstanding." 

The  plea  then  identified  the  Sir  R.  Cole  in  the  deed  mentioned  with 
the  Sir  R.  Cole  mentioned  in  the  commencement  of  the  plea;  and 
alleged  that  the  messuages  and  buildings  in  the  first  count  mentioned 
were  erected  on  the  land  on  which  Sir  R.  Cole  was  so  seised  and  which 
were  so  granted ;  and  that  the  closes  mentioned  in  the  second  count 
were  part  of  such  land :  and  that  the  mines  mentioned  in  the  first  and 
second  coants  were  part  of  the  mines  of  which  Sir  R.  Cole  was  so 
seised,  and  which  were  so  exempted ;  and  that  plaintiffs  were  not  enti- 
tled to  have  the  messuages  and  buildings  supported  by  the  said  mines, 
save  and  except  as  aforesaid,  or  otherwise  than  subject  to  the  said 
liberties  and  other  rights,  privileges,  exceptions,  reservations,  and  mat- 
ters excepted  and  reserved  out  of  the  said  grant  by  the  said  deed.  The 
plea  then  stated  conveyances  \\ifon  the  terms  of  which  nothing  turned) 
by  which  the  exempted  mines,  and  the  powers  and  liberties  reserved, 
vested  in  *Charles  Grey  and  John  George  Brabazon  Ponsonby  for  p^„^ 
fourteen  years,  from  23d  November,  1843 :  who  demised  the  same  ^ 
to  defendant  to  hold  at  their  will.  <(  Whereupon  the  defendant,  by 
virtue  of  the  said  demise,  and  by  the  leave  and  license  of  the  said  C. 
Grey  and  J.  G.  B.  Ponsonby,  entered  upon  the  said  mines,  and  worked, 
sunk,  dug  for,  and  winned  the  same,  in  divers  parts  of  the  said  lands 
and  premises,  and  drove  divers  drifts,  and  made  divers  watergates,  and 
Qsed  divers  ways,  and  did  other  acts  and  things  necessary,  needful,  and 
convenient  for  the  working,  winning,  obtaining,  and  getting  the  same 
in  the  said  lands  and  premises :  and,  in  so  doing,  the  defendant  caused 
the  said  damages  and  injuries  in  the  declaration  mentioned,  the  defend- 
ant  doing  no  unnecessary  damage  to  the  plaintiffs,  or  their  said  mes- 
suages, buildings,  and  land,  on  the  occasion  aforesaid,  and  the  defend- 
ant's said  acts  being  necessary  for  the  working,  sinking,  digging,  and 
winning  the  said  mines ;  and  the  defendant  did  the  said  acts  carefully, 
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diligently,  skilfully,  and  properly,  and  according  to  the  course  and 
practice  of  mining  used  and  approved  of  in  the  county  where  the  said 
mines  are  situated,  and  not  wrongfully,  carelessly,  negligently,  or  impro- 
perly, as  in  the  declaration  alleged :  the  said  Sir  George  Musgrave" 
(reversioner  in  fee  under  the  mesne  assignments  of  the  coal)  <«  or  the 
defendant  being  ready  and  willing  to  satisfy  and  pay  to  the  plaintiffs 
damages  according  to  the  said  covenant  in  that  behalf  in  the  said  first- 
mentioned  deed  contained,  for  the  defendants  so  doing,  and  for  causing 
the  said  injuries  to  the  plaintiffs.  And  which  said  acts  of  the  defend- 
ant are  the  acts  in  the  declaration  complained  of." 

By  the  replication,  the  plaintiffs  took  issue:  First,  <<upon  so  much 
^^rj-t  of  the  defendant's  plea  as  alleges  that  "^the  acts  complained  of, 
^  and  which  caused  the  injuries  complained  of,  were  necessary  for 
the  working,  sinking,  digging,  and  winning  the  said  mines :"  Secondly, 
'( upon  so  much  of  the  defendant's  plea  as  alleges  that  the  defendant 
did  the  acts  complained  of,  and  which  caused  the  injuries  complained 
of,  carefully,  skilfully,  or  properly,  or  according  to  the  course  and 
practice  of  mining  in  such  case  used  and  approved  of  in  the  county 
where  the  said  mines  are  situated." 

The  plaintiffs  also  new  assigned  « that  they  sue,  not  only  for  the  acts 
and  grievances  in  that  plea  admitted,  but  also  for  acts  and  grievances 
done  and  committed  by  the  defendant  in  excess  of  the  alleged  rights, 
and  upon  other  and  different  occasions,  and  for  other  and  different  pur- 
poses, and  in  other  and  different  ways  than  those  mentioned  or  referred 
to  in  the  said  plea,  and  to  a  much  greater  extent  than  in  that  plea 
mentioned."  To  this  the  defendant  pleaded  Not  guilty:  on  which 
issue  was  taken. 

The  plaintiff  also  demurred  to  the  plea.     Joinder  in  demurrer. 

On  the  trial  of  the  issues  of  fact,  before  Cresswell,  J.,  at  the  last 
Durham  assizes,  it  appeared  from  the  evidence  that,  before  the  year 
1810,  it  had  been  the  practice  in  the  county  so  to  work  out  the  coal  as 
to  leave  pillars  for  the  support  of  the  superincumbent  soil.  Since  1810, 
the  practice  had  been  to  work  out  all  the  coal :  but  it  was  disputed 
whether  this  practice  applied  to  the  case  of  working  under  buildings. 
It  was  admitted  that  the  defendant  had  worked  out  all  the  coal  under 
the  land  and  buildings ;  and  it  was  also  admitted  that  he  had  done  this 
according  to  the  most  approved  mode  of  working,  unless  it  was  his  duty 
to  leave  a  support.  The  injury  alleged  in  the  declaration  had  occurred 
^oQ-i  from  want  of  '*'such  support.  A  verdict  was  taken  for  the  plain* 
-*  tiff  on  all  the  issues,  with  leave  to  move  as  after  mentioned. 

In  this  Term,  Knawle$  obtained  a  rule  calling  on  the  defendant  to 
show  cause  why  a  verdict  should  not  be  entered  for  the  defendant,  on 
all  the  issues,  on  the  ground  that  the  evidence  showed  that  the  defend- 
ant was  entitled  to  the  verdict. 
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In  this  Term,(a)  the  Court  having  directed  that  the  arguments  on  the 
demurrer  and  rule  should  come  on  together, 

Watson  was  heard  in  support  of  the  demurrer  to  the  plea ;  and  Wat- 
ion  and  Manisty  showed  cause  against  the  rule  Nisi. 

WaUofij  in  support  of  the  demurrer. — The  plea  sets  up  as  a  defence 
the  reservation  of  the  coal  mines  and  of  the  right  to  work  them.  But 
this  covers  only  lawful  working ;  and  the  compensation  is  to  be  paid  ' 
only  for  damage  done  in  such  working,  as  appears  from  Harris  v.  Ryd-  ' 
ing,  5  M.  &  W.  60,t  where  the  reservation  was  to  the  same  efifect  as 
here.  There  Parke,  B.,  in  the  course  of  the  argument,(i)  said :  <«  The 
clause  as  to  compensation  means  for  damage  done  by  exercising  the 
power  reserved.  This  is  case  for  working  the  mines  in  an  unreasonable 
manner.  If  you  work  the  mine  in  an  unreasonable  manner,  it  is  not 
within  the  clause.  Is  the  covenant  to  apply  to  all  acts  whatever  done 
in  getting  the  mines,  or  only  to  legal  acts  ?*'  Now  mines,  if  the  surface 
be  in  the  occupation  of  a  party  other  than  the  owner  of  the  mine,  are 
^lawfully  worked  only  where  sufficient  support  is  left  for  the  sur-  p^^q 
face ;  Humphries  v.  Brogden,  12  Q.  B.  789  (E.  C.  L.  R.  vol.  64),  ^  "^"^ 
JeiFries  v,  Williams,  5  Exch.  792.t  It  is  worth  noticing  that  in  Harris 
V.  Ryding  the  reservation  was  of  <<all  and  all  manner  of  coals,"  a 
rather  larger  expression  than  occurs  here,  and  suggesting  the  argument 
that  the  whole  of  the  coal,  including  that  necessary  for  support,  might 
be  taken  away :  indeed  here  all  the  coal  might  have  been  taken  away 
lawfully,  if  the  defendant  had  substituted  wooden  supports.  All  excep- 
tions in  a  grant  are  to  be  construed  most  strongly  against  the  grantor ; 
Shepp.  Touchs.  c.  5,  p.  100 ;  Com.  Dig.  Fait  (E  8) ;  The  Durham  and 
Sunderland  Railway  Company  v.  Walker,  2  Q.  B.  940  (E.  C.  L.  R.  vol. 
42).  The  liberty  reserved  is  « to  sink,  work,  and  win"  the  coal,  and 
to  drive  drifts,  &c.,  and  make  watergates  and  ways,  for  working  and 
winning  it.  There  is  nothing  which  gives  the  power  to  work  unlawfully. 
The  satisfaction,  which,  as  before  shown,  must  be  only  for  damage  done 
iu  the  proper  working,  seems  to  be  stipulated  for  in  respect  of  the  sur- 
face only.  That  was  the  view  which  Parke,  B.,  was  inclined  to  take  in 
Harris  v.  Ryding,  5  M.  &  W.  71  :t  but  he  said  that  at  any  rate  the 
covenant  for  compensation  did  not  extend  the  power.  [Lord  Campbell, 
C.  J.,  referred  to  Hilton  v.  Earl  Granville,  5  Q.  B.  701  (E.  C.  L.  R. 
vol.  48).]  The  language  of  the  judgment  there  goes  much  further  than 
it  is  necessary  for  the  plaintififs  to  go  here :  it  appears  to  show  that  an 
express  grant  of  the  power  now  claimed  by  the  defendant  would  be 
void.  The  plaintiffs  here  contend  only  that  no  such  power  is  granted 
by  the  terms  of  the  deed.     The  justification  at  the  conclusion  of  the 

(a)  Thft  M'goment  on  the  demurrer  commenced  on  April  24th,  before  Lord  Campbolli  0.  J., 
Erie  and  Crompton,  Js. ;  the  remainder  of  the  case  was  argued  on  April  26tb,  before  the  lame 
Jadges. 

(ft)  0  M.  A  W.  63.t 
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*l(\^  P^^^  ^^^^  ^^^  allege  that  the  mines  were  worked  in  a  reasoD&ble 

-'  ^manner.  It  alleges  that  the  defendant  worked,  sunk,  and  dag, 
drove  drifts,  and  made  watergates  and  used  ways,  and  did  other  acts 
necessary  for  the  working,  winning,  obtaining,  and  getting  the  coal, 
doing  no  unnecessary  damage,  such  acts  being  necessary  for  the  work- 
ing, sinking,  digging,  and  winning  the  mines :  but  this  does  not  justify 
taking  away  the  supports.  In  Humphries  v.  Brogden,  12  Q.  B.  745 
(E.  C.  L.  R.  vol.  64),  the  Court  said :  <«  Something  has  been  said  of  a 
right  to  a  reasonable  support  for  the  surface :  but  we  cannot  measure 
out  degrees  to  which  the  right  may  extend ;  and  the  only  reasonable 
support  is  that  which  will  protect  the  surface  from  subsidence,  and  keep 
it  securely  at  its  ancient  and  natural  level."  This  also  shows  the  insuffi- 
ciency of  the  allegation  that  defendants  did  the  acts  <'  carefully,  dili- 
gently, skilfully,  and  properly,  and  according  to  the  course  and  practice 
of  mining  used  and  approved  of  in  the  county  where  the  said  mines  are 
situated."  The  care,  diligence,  skill,  and  propriety  are  to  be  tested 
only  by  the  surface  being  left  secure:  the  custom  of  the  county  is 
merely  a  suggestion  of  evidence  of  the  mode  of  working,  not  an  alle- 
gation qi  its  propriety.  That  working  properly  according  to  the  prac- 
tice of  mines  is  not  tantamount  to  leaving  sufficient  props,  and  there- 
fore is  no  answer  to  a  complaint  for  working  without  leaving  such  props, 
appears  from  the  judgment  in  Jeffries  v.  Williams. 

WatBon  and  Maniafy  showed  cause  against  the  rule. — The  facts 
which  appeared  at  the  trial  really  raise  the  same  question  as  the 
demurrer.  The  plaintiffs  do  not  deny  that  the  mines  have  been  pro- 
perly worked,  if  the  defendant  was  not  bound  to  leave  supports :  the 
♦ill  ^^^^^^^^^   admits   that   he   did   not   *leave  supports,  and  that 

-^  damage  has  resulted  from  this.  If  the  argument  against  the 
plea  is  well  founded,  this  shows  that  the  works,  as  executed,  were  not 
necessary  for  working  the  mines  in  a  legal  manner,  and  were  not  done 
carefully,  skilfully,  or  properly  according  to  the  course  and  practice  of 
mines  in  the  county.  No  evidence  was  given  to  show  that  it  was  cus- 
tomary in  the  county  for  the  owner  of  mines  to  work  them  so  as,  by 
want  of  support,  to  damage  houses  on  the  surface  belonging  to  another 
party :  and,  even  if  the  evidence  went  so  far  as  to  show  that  such  a 
practice  had  prevailed  since  1810,  this  could  not  affect  the  finding  on 
the  issue,  which  must  be  construed  by  the  practice  prevailing  at  the 
time  when  the  deed  was  made.  As  to  the  new  assignment,  the  ques- 
tion is  whether  the  acta  done  were  in  excess  of  the  power  reserved : 
this  also  raises  the  same  question  as  the  demurrer. 

Bramwell  argued  in  support  of  the  plea,  and  Bramwelly  Knotole$i 
and  Unthank  in  support  of  the  rule. 

Bramwellj  in  support  of  the  plea. — The  authorities  cited  may  esta- 
blish general  principles,  but  cannot  determine  the  particular  question 
unless  where  the  language  of  the  deed  is  identical  with  that  in  the  deed 
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now  under  consideration.  It  is  true,  in  general,  that,  in  the  absence 
of  grant  or  reservation,  the  owner  of  mines  cannot  legally  so  work 
them  as  to  leave  the  surface,  if  in  the  occupation  of  another  party, 
without  support.  The  question  arises  on  this  particular  deed.  In 
interpreting  the  deed,  there  is  apparent  probability  that  the  intention 
of  the  parties  was  to  provide  for  the  winning  of  the  coal  excepted  from 
the  lease,  that  is,  of  all  the  coal.  The  probability  that  this  would 
injure  the  ^surface  was  contemplated :  and,  with  this  view,  a  pro-  p,^ ,  ^ 
vision  is  made  for  compensation  to  the  extent  of  treble  the  damage :  ^ 
in  default  of  this,  the  mine  owner  cannot  take  the  coal ;  and  that,  how- 
ever little  the  damage  to  the  owner  of  the  surface,  and  however  great 
the  loss  to  the  mine  owner.  The  power  to  win,  clearly  carries  with  it 
more  than  the  mere  right  to  take  the  coal ;  for  the  removal  of  some  of 
the  sub-soil  is  inevitable  in  the  process.  Either  the  defendant  had  the 
right  to  work  with  the  certainty,  or  with  the  risk,  of  damage  to  the 
surface,  or  the  mere  possibility  of  damage  was  enough  to  prevent  him.. 
The  last  cannot  have  been  intended :  all  working  is  attended  with  at 
possibility  of  risk  to  the  surface,  as  if  a  spring  of  water  be  unex- 
pectedly reached.  The  meaning  must  therefore  be  that,  though  the- 
defendant  may  not  do  what  will  certainly  damage  the  surface,  he  may 
work  at  the  risk  of  the  damage,  but  must,  in  the  event  of  actual  damage^, 
compensate  for  it  as  provided.  The  deed  cannot,  of  course,  be  inter-^ 
preted  by  the  result  which  has  here  occurred.  Now  the  deckration 
complains  that  the  plaintiffs  wrongfully  worked  and  dug,  without  leav* 
ing  sufficient  support.  If  there  could  not,  under  any  circumstances^ 
be  a  right  to  do  what  the  defendant  has  done,  it  would  have  been 
enough  to  state  the  working  and  digging  without  leaving  the  supports, 
and  the  word  <<  wrongfully"  might  have  been  omitted.  Then  the  plea 
sets  out  a  grant  which  makes  the  act,  under  certain  circumstances,  not 
wrongful.  [Lord  Campbell,  C.  J. — The  plaintiffs  say  that  the  deed 
does  not  make  it  otherwise  than  wrongful,  according  to  decided  cases, 
unless  a  support  be  left.]  Humphries  v.  Brogden,  12  Q;  B.  739  (E. 
C.  L.  R.  vol.  64),  is  not  disputed  by  the  defendant :  in  fact  it  furnishes 
au  explanation  of  Harris  *v.  Byding,  5  M.  &  W.  CO.f  In  Harris  v.  ^^ . » 
Ryding  the  declaration  complained,  as  here,  that  the  working  was  ^ 
done  «( wrongfully,  carelessly,  negligently,  and  improperly."  The  plea 
did  not  show  that  the  works  were  not  done  carelessly,  negligently,  and 
improperly,  but  set  up  a  license,  which  could  not  be  considered  as  a 
license  for  more  than  what  should  be  reasonably  done :  here  the  plea 
does  deny  the  carelessness,  &c.  [Erle,  J. — If  you^  without  working 
improvidently,  destroyed  a  spring  or  caused  the  surface^  to  sink,  that 
argument  might  perhaps  apply :  but  here,  it  is  said,  you  are  shown  to 
have  taken  away  all  the  support,  so  that  the  surface  could  not  but 
8bk.]  If  the  declaration  meant  that  the  working  of  the  mine  was 
such  that  the  surface  inevitably  sunk,  the  plea  might  not  be  an  answer  : 

VOL.'  v.- 
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the  answer  would  be  a  denial  of  the  fact.  But  the  declaration  means 
merely  that  the  sinking  resulted  in  fact  from  the  working.  The  possi- 
bility of  damage  does  not  make  the  working  illegal ;  and  where  is  the 
line  to  be  drawn  ?  There  is  a  difference  between  a  license  by  law  and 
a  license  by  deed :  a  license  by  law  would  not  authorize  all  acts,  within 
the  terms  of  the  license,  producing  damage ;  but  a  license  given  by  the 
owner  of  the  land  to  do  an  act  the  probable  result  of  which  is  damage 
to  him,  for  which  damage  he  is  to  be  compensated,  authorizes  the  act 
although  it  produces  the  damage :  and,  in  the  latter  case,  it  is  not  easy 
to  limit  the  probability,  or  to  say  how  near  it  may  approach  to  cer- 
tainty. The  most  convenient,  as  well  as  the  most  natural,  interpreta- 
tion of  the  deed  is  to  construe  it  as  protecting  the  miner  from  liability 
provided  he  pays  treble  for  all  the  damage  he  does.   The  Statute  of  Limi- 

*44.1  ^^^^^^^  ^^^^  ^^^^  ^^^  against  the  owner  of  the  ^surface,  not  from 
-*  the  time  of  the  act  done,  but  from  that  of  the  damage  occurring ; 
a  construction  much  to  his  advantage,  in  a  case  like  this.  In  Hum- 
phries V.  Brogden  the  question  turned  entirely  upon  the  common  law 
right :  no  license  by  the  owner  of  the  surface  was  set  up :  the  defend- 
ant showed  no  right  do  any  damage  at  all.  [Lord  Campbell,  0.  J.— 
If  the  owner  of  the  surface  has  at  common  law  a  right  to  the  support, 
how  do  you  show  that  the  easement  has  been  renounced  ?  Does  the 
deed  amount  to  that  ?  Grompton,  J. — Perhaps  it  may  be  said  that 
some  interference  with  the  easement  is  licensed,  as,  for  instance,  the 
taking  away  of  the  soil  immediately  above  the  coal.]  In  Harris  v* 
Ryding  the  Court  relied  upon  the  circumstance  that  the  working 
appeared  on  the  record  to  be  improper :  though  certainly  they  do  also 
insist  on  the  general  right  of  the  owner  of  the  surface  to  support. 
£Lord  Campbell,  C.  J. — That  was  the  ratio  decidendi.]  Parke,  B., 
undoubtedly  intimates  an  opinion  that  the  compensation  was  with 
reference  to  damage  done  on  the  surface :  the  mention  of  the  pasture 
and  crops,  in  the  compensation  clause  in  that  case,  might  reasonably  sug- 
gest such  an  interpetation. 

Bramwellj  Knowles^  and  Unthank^  in  support  of  the  rule. — ^If  the 
word  «<  necessary,"  in  the  first  replication,  means  what  was  necessary 
for  doing  what  the  defendant  has  in  fact  done,  the  issue  on  that  repli- 
cation must  clearly  be  found  for  the  defendant.  If,  however,  it  means 
only  what  was  necessary  for  carrying  out  the  powers  reserved  by  the 
^.f,^  deed,  the  question  does  come  to  that  raised  by  the  demurrer  *to 
-*  the  plea.  The  issue  on  the  second  replication  must  be  found  for 
the  defendant :  the  care,  skilfulness,  propriety,  and  conformity  with  the 
custom  of  the  county  are  not  disputed.  [Lord  Campbbll,  C.  J. — The 
care,  skilfulness,  and  propriety  are  not  disputed,  if  the  defendant  was 
entitled  to  take  away  all  the  supports :  if  he  was  not,  it  is  said  that 
the  taking  them  away  was  inconsistent  with  a  right  mode  of  working.) 
At  all  events,  it  was  shown  that  the  enstom  of  the  county  was  so  to 
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work  them,  at  the  time  when  the  acta  complained  of  were  done :  and 
that  must  have  been  the  time  to  which  the  deed  looked :  otherwise 
manj  modern  improvements  would  be  incapable  of  adoption.  If  every 
thing  is  to  be  judged  of  by  the  state  of  things  existing  at  the  time  of 
the  deed,  the  owner  of  the  surface  cannot  complain  of  injury  done  to 
buildings  now  existing  where  there  was  no  building  at  the  time  of  the 
deed.  ^ 

Watson^  in  reply,  as  to  the  demurrer. — The  suggestion  made  from 
the  Bench,  that  some  injury  to  the  easement  is  contemplated,  admits 
of  the  answer  that  the  right  to  support  will  not  be  infringed  at  all  if 
the  working  be  conducted  in  what  the  plaintiff  contends  to  be  the  legal 
manner.  (hir.  adv.  vutt. 

Lord  Campbell,  G.  J.,  now  delivered  the  judgment  of  the  Court. 

We  are  of  opinion  that  upon  the  demurrer  to  the  plea  the  plaintiffs 
sre  entitled  to  judgment. 

The  rights  and  obligations  of  parties,  where  the  surface  of  land  be- 
longs to  one  owner  and  the  minerals  under  it  belong  to  another,  appear 
to  be  well  settled  by  '''the  two  cases  of  Harris  v.  Byding  and  ^^.^ 
Humphries  v.  Brogden.  Prim&  facie,  the  owner  of  the  surface  ^ 
is  entitled  to  support  from  the  subjacent  strata :  and,  if  the  owner  of 
the  minerals  works  them,  it  is  his  duty  to  leave  sufficient  support  for  the 
surface  in  its  natural  state.  But  the  prim&  facie  rights  and  obligations 
of  the  owner  of  the  surface  and  of  the  minerals,  may  be  varied  by  the  pro- 
duction of  title  deeds,  or  by  other  evidence.  Upon  the  present  record  we 
are  to  assume  that  the  rights  and  obligations  of  the  plaintiffs  and  of  the  de- 
fendant, which  would  exist  as  of  common  right,  are  only  varied  by  the  deed 
of  29th  December,  1671,  severing  the  surface  from  the  minerals,  and 
making  of  them  two  separate  tenements,  to  be  thereafter  held  under 
separate  titles.  The  declaration,  claiming  the  right  to  support  for  the 
sarface  from  the  minerals,  alleges  that  the  defendant  improperly  worked 
the  minerals  <<  without  leaving  any  proper  or  sufficient  support  in  that 
behalf,"  whereby  the  surface,  and  the  houses  upon  it,  <<  subsided, 
cracked,  s wagged,  and  gave  way."  The  plea,  confessing  that  the  defend- 
ant did  work  the  minerals  without  leaving  such  support,  and  that  there- 
by the  alleged  consequence  took  place,  justifies  under  the  reservation 
and  the  powers  to  be  found  in  the  deed.  On  the  execution  of  the  deed, 
the  surface  passing  to  Ralph  Carr,  the  minerals  remained  in  Sir  Ralph 
Cole .  but  the  simple  reservation  of  the  minerals  would  not  deprive  tho 
grantee  of  the  surface  of  the  right  to  support  from  the  minerals :  and 
the  defendant  must  rely  upon  the  speeial  powers  reserved  as  to  tho 
working  of  the  minerals.  IJpoa  the  severance  of  the  surface  and  the 
minerals,  a  deed  might  be  framed  ^empowering  the  owner  of  the  ^^ .. 
minerals  to  remove  the  whole  of  them  without  leaving  a  support  ^ 
for  the  surface ;  compensation  being  made  to  the  owner  of  the  surface 
for  the  damage  thereby  occasioned  to  his  tenement.    But  we  consider 
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Harris  v,  Rjding  an  express  authority  to  show  that  the  deed  of  1671 
is  not  so  framed.  We  have  compared  it  with  the  deed  in  Harris  v. 
Rjding,  as  set  out  in  the  report  of  the  case,  and  with  a  fall  copy  of 
that  deed  which  has  heen  famished  to  us :  and,  for  this  purpose,  we  can 
discover  no  snbstantial  difference  between  them.  It  may  be  contended 
that  the  powers  here  reserved  of  working  and  winning  the  coals  are  not 
confined  to  such  as  are  to  be  exercise^  on  the  surface :  bat,  whererer 
exercised,  they  are  perfectly  consistent  with  the  exercise  of  them  being 
subject  to  the  implied  right  of  the  owner  of  the  surface  to  support  from 
the  minerals.  If  the  owner  of  a  house  were  to  convey  it  to  another  by 
deed  reserving  a  lower  story  to  himself,  whatever  powers  he  reserved 
for  the  enjoyment  of  this  story,  unless  the  right  of  support  is  renounced 
by  the  grantee  of  the  superior  stories,  these  powers  must  be  considered 
as  only  meant  to  be  exercised  subject  to  this  right  being  respected. 
Compensation  was  stipulated  in  Harris  v.  Ryding  for  any  damage  done 
under  the  license :  and  the  mere  amount  of  compensation  cannot  vary 
the  construction  of  the  license.  The  right  to  compensation  may  well 
be  contemplated  as  extending  only  to  injuries  which  may  arise  from 
mining,  the  mining  being  carried  on  in  such  a  manner  as  that  the  surface 
is  still  left  to  enjoy  a  sufficient  support.  Without  further  comment,  we 
*J.ft1  ^^^  *judgment  on  the  demurrer  for  the  plaintiffs :  and  we  are 
^  glad  to  be  informed  that  the  case  is  immediately  to  be  removed 
into  a  Court  of  Error,  where  all  the  authorities  upon  the  subject  may 
be  reviewed. 

We  are  likewise  of  opinion  that  the  verdict  entered  for  the  plaintiffs 
on  the  first  and  second  replications  ought  to  stand.  We  think  that  the 
acts  complained  of,  which  caused  the  subsidence  of  the  surface,  were 
not  "  necessary  for  the  working,  sinking,  digging,  and  winning  the  said 
mines,"  although  necessary  for  the  complete  removal  of  all  the  minerals 
reserved.  We  likewise  think  that,  upon  the  admission  and  the  evidence 
given  at  the  trial,  the  acts  complained  of  were  not  done  «  carefully,  skil- 
fully or  properly,  or  according  to  the  course  and  practice  of  mining, 
as  alleged.  We  cannot  say  that  the  evidence  is  sufficient  to  prove  a 
course  and  practice,  where  the  surface  with  houses  upon  it  belongs  to 
one  owner  and  the  strata  of  coal  to  another,  for  the  owner  of  the  coal 
to  remove  the  whole  of  the  coal  so  as  to  make  the  surface  swag  and  the 
houses  to  tumble  down.  Besides,  we  think,  in  accordance  with  the 
opinion  of  Parke,  B.,  in  Harris  v.  Ryding,  that  the  course  and  practice 
alleged  must  be  taken  to  be  the  course  and  practice  used  and  approved 
of  in  the  county  of  Durham  at  the  time  of  the  reservation.  But,  ac- 
cording to  the  course  and  practice  of  mining  in  this  county  till  1810, 
ribs  of  coal  were  left  to  support  the  surface. 

The  same  observations  apply  to  the  issue  on  the  new  assignment, 
the  finding  as  to  which  was  properly  admitted  by  Mr.  KnowUs,  in  his 
argument,  to  depend  on  the  construction  to  be  put  on  the  deed.    The 
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* 
new  ^assignment  is  in  respect  of  acts  done  in  excess  of  the  alleged  p^  .q 
rights,  and  on  other  and  different  occasions,  and  for  other  and  dif-  ^ 
ferent  purposes,  and  in  other  and  different  neays,  than  those  mentioned 
in  the  plea :  that  is,  in  effect,  for  acts  done  without  such  necessity  as 
mentioned  in  the  plea,  and  not  according  to  the  course  of  good  mining. 
As  we  held  that  the  acts  were  not  necessary  for  the  purposes  allowed 
bj  the  deed,  nor  according  to  the  course  of  good  mining  referred  to  in 
the  deed,  the  finding  on  the  issue  on  the  new  assignment  will  also  be 
entered  for  the  plaintiff. 

Judgment  for  the  plaintiff  on  the  demurrer ;  and  rule  discharged. 


The  QUEEN  v.  MARY  WOOD.    May  7. 

Cuder  the  PaMie  Health  Aet»  1848  (11  A  12  Viot.  o.  63),  local  boards  of  health  have  no  general 

power  to  make  by-lawa  for  carrying  oat  the  parposes  of  the  Act,  bat  only  such  by-laws  as  are 

authorized  by  section  55. 
A  by-law  that  "  all  occupiers  of  any  premises  within  the  district  shall  properly  clean  and  remore 

all  snow,  or  other  obstructions,  from  the  footpath  and  channel  opposite  their  respective  pre- 

mifes,  before  nine  of  the  clock  in  the  forenoon  of  each  day/'  is  bad. 
Aq  information  having  been  laid  against  an  occnpier,  under  this  by-law,  and  it  being  proved  that 

the  occupier  had  neglected  to  remove  snow,  it  was  objected  that  the  by-law  was  bad ;  but  the 

justice  held  that,  inasmuch  as  it  had  been  allowed  by  the  Secretary  of  State,  under  sect.  115, 

he  could  not  entertain  the  objection :  and  he  convicted  the  occupier. 
The  Court  quashed  the  conviction  on  certiorari,  though  sect.  137  enacts  that  no  proceeding 

touching  the  conviction  of  any  offender  against  the  Act  be  removable  by  certiorari;  holding 

that  the  justice  had  acted  without  jurisdiction. 
Qmctr9f  by  Lord  Campbell,  G.  J.,  whether,  if  the  justice  had  heard  the  objection  and  decided 

against  it,  he  would  have  acted  without  jurisdiction,  so  that  the  conviction  might  have  been 

quashed :  semi/«,  by  Crompton,  J.,  that  he  would. 

Phipsox,  on  an  earlier  day  in  this  term,  obtained  a  rule  nisi  for  a 
certiorari  to  remove  the  conviction  of  Mary  Wood,  after  mentioned. 

It  appeared  by  afBdavit  that  The  Local  Board  of  Health  of  Burslem, 
Staffordshire,  established  under  The  '^'Public  Health  Act,  1848  ^^^^ 
(11  k  12  Vict.,  c.  63),  passed  a  by-law  in  the  words  following.  ^ 
^(All  occupiers  of  any  premises  within  the  district  shall  properly 
cleanse  and  remove  all  snow,  or  other  obstructions,  from  the  footpath 
and  channel  opposite  their  respective  premises,  before  nine  of  the  clock 
in  the  forenoon  of  each  day." 

Mary  Wood,  widow,  the  occupier  of  a  mansion  house  and  grounds 
sorrounding  the  same,  within  the  Burslem  district,  was  summoned  on 
the  information  of  Thomas  Povey,  Inspector  of  nuisances  to  the  Board, 
for  breach  of  this  by-law.  On  the  return  of  the  summons,  her  attorney 
admitted  the  breach  of  the  by-law,  by  Mrs.  Wood  having  neglected  to 
clear  some  snow  from  the  footpath  and  channel  opposite  to  her  house. 
No  other  obstruction  was  complained  of.  Mrs.  Wood's  attorney  con- 
tended that  the  by-law  was  illegal.  The  magistrate,  Thomas  Bailey 
Bose,  Esq.,  declined  entering  into  this  question,  stating  that,  as  the 
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by-law  had  been  allowed,  it  was  bis  duty  to  carry  it  into  effect :  and 
be  accordingly  convicted  Mrs.  Wood.     The  conviction  was  as  follows. 

(<  County  of  Stafford,  to  wit.  Be  it  remembered  that,  on  the  13th 
day  of  February,  in  the  year  of  our  Lord  1855,  Mary  Wood  is  con- 
victed before  me,  Thomas  Bailey  Rose,  Esquire  (a  stipendiary  magis- 
trate sitting  at  a  police  Court  appointed  in  that  behalf,  and  one  of  Her 
Majesty's  justices  of  the  peace  in  and  for  the  county  of  Stafford),  of 
having,  on  the  27th  day  of  January,  in  the  year  aforesaid,  unlawfully 
neglected  properly  to  clean  and  to  remove  all  snow  and  other  obstructions 
from  the  footpath  and  the  channel  opposite  to  certain  premises,  of  which 
she  was  the  occupier,  situate  at  Brownhills  in  the  parish  of  Burslem, 
in  the  said  county,  and  within  the  district  of  the  Burslem  Local  Board 
^---j  of  Health,  *before  the  hour  of  9  of  the  clock  in  the  forenoon  of 
^  the  said  27th  day  of  January,  as  required  by  the  by-laws  of  the 
said  Board,  duly  made  and  allowed  in  pursuance  of  the  statute  in  such 
case  made  and  provided :  contrary  to  The  Public  Health  Act.  And  I, 
the  said  justice,  do  adjudge  that  the  said  Mary  Wood  hath  forfeited, 
for  her  said  offence,  the  sum  of  one  shilling,  and  that  she  do  pay  to 
Thomas  Povey  the  further  sum  of  eight  shillings  as  and  for  his  costs  in 
this  behalf." 

P.  M'Mahon  now  showed  cause. — There  is  a  preliminary  objection 
to  this  rule.     Sect.  187  of  the  Public  Health  Act,  1848  (11  &  12  Vict. 
c.  63),  enacts :  «<  That  no  rate,  nor  any  proceeding  to  be  had  touching 
the  conviction  of  any  offender  against  this  Act,  nor  any  order,  award, 
or  other  matter  or  thing  whatsoever  made,  done,  or  transacted  in  or 
relating  to  the  execution  of  this  Act,  shall  be  vacated,  quashed,  or  set 
aside  for  want  of  form,  or  be  removed  or  removable  by  certiorari  or 
other  writ  or  process  whatsoever  in  any  of  the  superioi:  Courts."    Now 
this  is  a  proceeding  touching  the  conviction  of  an  offender  against  the 
Act,  the  by-law  being  made  professedly  in  pursuance  of  sect.  55,  and 
confirmed  under  sect.  115.     It  may  be  that  the  confirmation  alone 
would  not  suffice  to  give  validity  to  a  by-law  which  was  beyond  the 
scope  of  the  Act.     That,  however,  does  not  show  that  the  conviction 
can  be  quashed.     The  magistrate  is  bound  to  act  on  the  by-law  as  he 
finds  it ;  he  has  no  discretion  as  to  such  an  exercise  of  his  authority ; 
Macdougall  v.  Paterson,  11  Com.  B.  755  (E.  C.  L.  R.  vol.  73).    The 
^i-o-i  proper  way  of  raising  the  question  would  be  by  an  *action  of 
^  trespass  against  the  magistrate.     [Erlb,  J. — Such  an  action,  if 
the  proceeding  were  within  the  magistrate's  jurisdiction,  would  not  lie, 
by  Stat.  11  &  12  Vict.  c.  44,  s.  1.     If  it  did  lie,  that  would  not  show 
that  this  conviction  could  not  be  quashed.]     This  is  not,  at  any  rate, 
the  ordinary  or  the  most  convenient  mode  of  questioning  a  by-law. 
The  question  in  Regina  v.  Edmonds,  4  E.  &  B.  993  (E.  G.  L.  R.  vol. 
82),  seems  to  have  been  so  raised  by  consent.    [Lord  Campbell,  C.  J*— - 
We  should  undoubtedly  have  quashed  the  conviction  in  that  case  if  we 
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had  thoaght  the  by-law  bad.]  Except  in  the  case  of  the  city  of  Lon- 
don, a  by-law  cannot  be  objected  to  upon  a  return  to  a  habeas  corpus ; 
Ballard  v.  Bennet,  2  Burr.  775.  [Crompton,  J. — That  was  not  the 
case  of  a  conviction :  the  attempt  was  to  remove  an  action,  brought  in 
the  Court  of  pleas  of  a  city,  upon  a  by-law.]  Next,  the  by-law  is 
good.  The  power  to  make  such  a  by-law  would  arise,  even  without  the 
express  provbion  in  sect.  55,  from  the  general  enactments  of  the 
statute.  The  preamble  recites  that  « it  is  expedient  that  the  supply 
of  water  to  such  towns  and  places"  (towns  and  populous  places  in  Eng- 
land and  Wales),  (<  and  the  sewerage,  drainage,  cleansing,  and  paving 
thereof,  should,  as  far  as  practicable,  be  placed  under  one  and  the  same 
local  management  and  control."  The  Local  Board,  for  the  promotion 
of  the  public  health,  are  intrusted  with  large  powers ;  for  instance, 
under  sect.  117,  they  are  the  surveyor  of  the  highways ;  and,  as  such, 
they  would  have  the  power  which,  under  stat.  5  &  6  W.  4,  c.  50,  s.  26, 
the  surveyor  of  the  highways  has  to  cause  snow  to  be  removed.  To 
such  functions  a  general  power  to  make  by-laws  is  incident  upon  p^.^ 
^common  law  principles.  Then  sect.  55  of  the  Public  Health  Act,  *- 
1848,  enacts :  «<  That  the  Local  Board  of  Health  shall  from  time  to  time 
and  at  all  convenient  times  provide  that  all  streets  within  their  district, 
including  tbe  foot  pavements  thereof,  are  properly  swept,  cleansed,  and 
watered,  and  that  all  dust,  ashes,  rubbish,  filth,  dung,  and  soil  thereon 
are  collected  and  removed ;  and  they  may  make  by-laws  with  respect 
to  the  removal  by  the  occupier,  or  (in  case  of  his  default)  by  the  said 
local  board,  of  dust,  ashes,  rubbish,  filth,  manure,  dung,  and  soil  col- 
lected, placed,  or  found  in  or  about  any  house,  stable,  cowhouse,  street, 
or  place  whatsoever,  and  for  preventing  the  deposit  thereof  in  or  by  the 
side  of  any  street,  or  so  as  to  be  a  nuisance  to  any  person."  The  word 
"filth"  may  comprehend  snow.  [Erle,  J. — By  the  provisions  which 
follow,  it  seems  that  «  filth"  is  considered  a  commodity  of  value :  it  is 
to  be  deposited  in  proper  situations,  and  sold :  you  could  not  take  snow 
to  a  dust-bin  and  sell  it  to  the  scavenger.]  The  snow  may  become  filth. 
[Erle,  J. — The  by-law  is  not  limited  to  such  snow.]  It  is  at  any  rate 
rubbish.  The  general  powers  are  sufficient  to  entitle  the  Board  to 
remove  what  is  likely  to  become  filth.  <<  The  making  by-laws  is  inci- 
dent to  every  corporation  aggregate ;  for  that  power  is  included  in  the 
incorporation."  4  Vin.  Ab.  802,  By-Laws  (A),  pi.  6.  « Every  city 
and  town  corporate  may,  by  a  power  inherent  to  their  constitution, 
make  by-laws  for  the  government  of  that  body  politic,  and  this  is  the 
true  touchstone  of  by-laws.  And  note,  it  was  said  by  the  Lord  Hobart 
in  his  Rep.  fol.  211,(a)  that  he  holds  that  the  power  to  make  by-laws, 
given  by  ^special  clause  in  all  corporation  patents,  is  needless,  p^_ 
that  power  being  included  by  law  in  the  incorporating  act ;  for  as  *- 
reason  is  given  to  the  natural  body  to  govern  it,  so  the  politic  body 

(a)  Norrii  v.  SUpa,  Hob.  210  (ed.  5). 
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must  have  laws,  as  a  politic  reason,  to  govern  it."  lb.  pi.  7.  Nor  is 
the  general  power  to  make  by-laws  limited  by  an  express  power  to 
make  by-laws  on  particular  matters ;  Rex  v.  Westwood,  4  B.  &  C.  781 
(E.  0.  L.  R.  vol.  10).  [Lord  Campbell,  C.  J. — This  is  not  a  qaestion 
as  to  the  powers  of  a  corporation :  The  Local  Board  is  created  by  the 
provisional  order  of  The  General  Board,  when  confirmed,  under  sect. 
10.]  The  statute  may  be  considered  as  analogous  to  a  charter. 
[WiGHTMAN,  J. — Does  it  give  a  general  power  to  bind  strangers  ?]  In 
Bosworth  V,  Hearne,  2  Str.  1085,(a)  it  was  held  that  the  corporation 
of  London  might  make  a  by-law  restraining  the  use  of  carts  in  the  city. 

Phipson  (with  whom  was  T.  Jones)^  contril. — The  certiorari  will  go, 
if  the  by-law  was  such  as  the  statute  did  not  authorize ;  for  then  the 
magistrate  acted  without  jurisdiction.  Nor  would  a  decision  by  him, 
had  he  given  one,  that  the  by-law  was  good,  have  aided.  (He  was  then 
stopped  by  the  Court.) 

Lord  Campbell,  C.  J. — If  the  justice  had  heard  the  argument 
against  the  validity  of  the  by-law,  a  difBculty  might  perhaps  hare 
arisen.  But  he  did  not  do  so ;  he  held  himself  bound  to  act  upon  the 
by-law  whether  or  not  it  was  ultra  vires  of  The  Local  Board  to  make 

-^  such  a  by-law,  inasmuch  as  it  had  been  allowed  under  '*'sect.  115. 
•^  We  think  that,  if  the  Local  Board  exceeded  their  powers  in  making 
the  by-law,  the  justice  exceeded  his  power  in  convicting,  and  that  a 
certiorari  may  go,  it  being  open  to  us  to  inquire  as  to  the  validity  of 
the  by-law.  It  would  be  monstrous  to  say  that  the  allowance  by  the 
Secretary  of  State  precludes  such  an  inquiry.  No  power  is  given  to 
him  to  legislate :  he  can  only  confer  authority  on  a  by-law  made  con- 
formably to  the  statute.  Mr.  M'Mafwn*8  argument  cannot  be  sup- 
ported. Without  referring  to  old  cases  for  the  purpose  of  seeing  what 
is  within  the  general  power  of  municipal  corporations,  it  is  enough  to 
say  that  this  Board  had  no  power  beyond  what  Parliament  had  given  to 
it.  Had  it  then,  under  sect.  55,  the  power  to  make  this  by-law  ?  That 
section  gives  power  only  to  make  by-laws  for  removal,  by  the  occupier, 
of  <(all  dust,  ashes,  rubbish,  filth,  manure,  dung,  and  soil."  It  might 
possibly  have  been  advisable  to  extend  the  power  to  the  case  of  all 
snow ;  but  that  is  not  done :  the  words  of  the  section  cannot,  by  any 
strain  of  construction,  be  extended  to  untrodden  and  unsunned  snow, 
which  is  proverbially  pure  :  but  the  by-law  will  apply  to  all  snow,  how- 
ever pure.  The  words  of  the  section  apply  to  things  in  the  nature  of 
manure,  which  may  be  collected  and  become  valuable,  and  be  disposed 
of  to  the  scavenger,  who  will  probably  pay  for  them.  The  by-law 
therefore  is  in  excess  of  the  authority  given  by  the  statute ;  and  the 
magistrate  has  acted  without  jurisdiction;  the  certiorari  therefore 
must  go. 

WiGHTMAN,  J. — The  by-law  is  in  excess  of  the  authority  given :  snow 

(ti)  See  Pierce  o.  Bartram,  1  Cowp.  269;  Cadden  v.  Bstwiok,  6  Mod.  123. 
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is  not  Mritbin  any  of  the   terms  of  ^sect.  55:  and  the  by-law  ^^t:a 
speaks  of  snow  simpliciter.     Snow  might  become  filth  in  time ;  ^ 
but  the  by-law  is  not  limited  to  such  a  case. 

Erle,  J. — It  is  clear,  that,  though  the  certiorari  is  taken  away,  there 
is  an  exception  in  the  case  where  there  is  no  jurisdiction.  The  question 
therefore  is  whether  the  by-law  is  good.  Have  the  Board,  under  sect. 
55,  any  authority  to  remove  all  snow  ?  According  to  my  opinion,  they 
have  not :  their  power,  as  has  been  clearly  pointed  out  by  my  Lord,  is 
confined  to  things  in  the  nature  of  manure.  As  to  the  general  argu- 
ment from  expediency,  it  would,  in  my  opinion,  have  been  expedient  to 
giFC  a  general  power  to  remove  snow :  but  it  is  not  done.  With  respect 
to  the  jurisdiction  of  the  magistrate,  the  case  of  Regina  v.  Bolton,  1 
Q.  B.  66  (E.  C.  L.  R.  vol.  41),  lays  down  the  proper  test.  If  the 
magistrate  had  no  power  to  enter  into  the  inquiry,  we  can  correct  what 
has  been  done.  But,  had  the  by-law  been  confined  to  (<  filth,'*  and  the 
magistrate  had  decided  that  snow  was  filth,  we  must,  I  think,  have  held 
the  conviction  good. 

Crompton,  J. — I  think  the  by-law  bad.  The  Board  had  no  such 
general  power,  as  has  been  contended  for,  to  make  by-laws  affecting 
strangers  :  they  could  not  make  by-laws  to  carry  out  the  general  powers 
of  the  Act,  but  only  the  special  powers.  Then,  the  by-law  being  bad, 
we  are  to  look  at  the  circumstances  under  which  the  conviction  took 
place.  It  is  argued  that  the  certiorari  is  taken  away.  I  do  not  say 
that,  wherever  *the  justice  decides  contrary  to  law,  we  can  cor-  ^^.^ 
rect  the  decision ;  but  here  I  am  much  inclined  to  say  that  the  ^ 
justice  had  no  jurisdiction  to  inquire  whether  the  by-law  was  good  or 
bad  :  and  it  is  a  question  in  my  mind  whether,  if  the  justice  had  decided 
that  it  was  good,  we  could  not  have  corrected  it :  I  rather  think  we 
could.  But  clearly  that  did  not  take  place  here.  The  justice  assumed 
that  he  was  bound  by  the  by-law  because  it  had  been  confirmed  by  the 
Secretary  of  State.  That  was  a  mistake :  that  could  not  give  validity 
to  the  by-law  if  the  Board  had  exceeded  th^  jurisdiction. 

Rule  absolute. 

The  conviction  having  been  brought  up,  T.  JoneSy  in  Trinity  Term, 
1855,  obtained  a  rule  nisi  for  quashing  it.  In  the  same  Term  (Wed- 
nesday, June  6th,) 

PaMey  showed  cause. — The  by-law  being,  as  must  be  assumed,  bad, 
the  question  still  is  whether  the  magistrate  has  not  erred  in  the  exercise 
of  his  jurisdiction.  If  he  had  no  jurisdiction  to  inquire  into  the  in- 
formation, the  certiorari  is  not  taken  away ;  Rex  v.  The  Justices  of 
the  West  Riding  of  Yorkshire,  5  T.  R.  629:  if  he  had,  sect.  137  pre- 
vents the  conviction  from  being  quashed  on  certiorari.  [Lord  Camp- 
bell, C.  J. — The  magistrate  did  not  decide  wrongly  :  he  held  that  he 
was  bound  by  the  by-law,  good  or  bad.  Crompton,  J. — Our  decision 
was  that  he  had  abstained  from  deciding.]    It  comes  to  the  same  thing, 


57  REGINA  v.  WOOD.    E.  T.  1855. 

-whether  the  magistrate  erroneously  held  the  by-law  to  be  good,  or  erro* 
if,ccr\  neously  held  *that  he  coald  not  enter  into  the  question.  Lord 
^  Campbell,  G.  J. — Gould  he  hear  at  all,  except  in  the  case  of  a 
valid  by-law  ?]  The  question  whether  the  by-law  was  valid  or  not  is 
one  of  law.  At  any  rate,  this  is  a  very  inconvenient  mode  of  dis- 
cussing the  validity ;  Ballard  v.  Bennet,  2  Burr.  775.  [Crompton,  J. — 
There  the  Court  said  that  there  was  a  settled  course  for  discussing  the 
question  solemnly :  what  is  the  course  which  you  say  should  have  been 
adopted  here  ?  Coleridge,  J. — Do  you  say  that  the  party  convicted 
should  bring  an  action  ?  Lord  Campbell,  C.  J. — That  could  not  be 
done  until  the  conviction  was  quashed,  stat.  11  &  12  Vict.  c.  44,  s.  2, 
if  the  complaint  was  only  want  of  jurisdiction.]  An  action  might  lie 
against  the  party  enforcing  the  order ;  and  then  the  question  would 
have  been  raised  upon  demurrer  to  a  justification  under  the  by-law. 
[Crompton,  J. — If  there  had  been  no  clause  prohibiting  the  certiorari, 
we  should  have  been  bound  to  quash.]  If  the  conviction  was  within 
the  jurisdiction,  the  certiorari  is  taken  away :  if  the  conviction  is  not 
within  the  jurisdiction,  it  is  merely  void,  and  need  not  be  quashed  ; 
Regina  v.  The  Sheffield  Railway  Company,  11  A.  &  E.  194  (E.  C.  L. 
R.,  vol.  39),  Regina  v.  The  Bristol  and  Exeter  Railway  Company,  11 
A.  &  E.  202,  note  (a).  Further,  the  conviction  here  is  for  neglecting 
to  remove  "other  obstructions,"  as  well  as  «snow:"  as  to  the  other 
obstructions,  the  by-law  may  be  supported.  [Erle,  J. — The  Board 
may  perhaps  themselves  remove  obstructions :  but  they  have  not  power 
to  make  a  by-law  save  in  the  cases  mentioned  in  sect.  55 :  the  two 
inKOTi  powers  are  not  ^commensurate.]  That  is  so,  unless  there  is  a 
^  general  power,  upon  common  law  principles,  to  make  by-laws. 

Phipson^  contra,  was  not  called  upon. 

Lord  Campbell,  C.  J. — The  by-law  has  been  twice  copiously  dis- 
cussed ;  first,  when  the  rule  Nisi  for  the  certiorari  was  granted  ;  secondly, 
when  it  was  made  absolute.  We  had  no  doubt  of  its  invalidity.  As  to 
the  clause  taking  away  the  certiorari,  we  came  to  the  conclusion  that 
the  justice  had  declined  jurisdiction,  and  therefore  had  not  properly 
exercised  it. 

Coleridge,  Erle,  and  Crompton,  Js.,  concurred. 

Rule  absolute. 


JOHN  BAYNARD  v.  GEORGE  NICHOLLS  SIMMONS.     May  7. 

Al  executor  of  a  jadgment  creditor  is  not  entitled,  ander  sect  61  of  The  Common  Law  Procednre 
Acty  1854,  to  attach  a  deht  due  to  the  judgment  debtor  before  he  has  made  himself  a  party  to 
the  judgment 

John  Baynard,  the  plaintiff  in  this  case,  had  recovered  judgment 
against  the  defendant  for  7152.  11«.  for  debt  and  interest,  and  lOL  Is, 
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for  costs.  By  a  levy  which  took  place  under  a  fi.  fa.  (issued  in  Janu- 
ary, 1848),  and  a  sale  of  certain  mine  shares,  the  sum  due  was  reduced 
to  518Z.  &9.  3(2.,  and  interest  on  477Z.  58.  9(2.,  from  19th  May,  1852. 
The  plaintiff  died  on  24th  November,  1850,  having,  by  his  will,  appointed 
William  Baynard  his  sole  executor.  William  Baynard  '^'obtained  an  ^^^.. 
order  from  Alderson,  B.,  dated  15th  February,  1855,  directed  to  ^ 
the  mayor,  aldermen,  and  burgesses  of  the  borough  of  Truro,  in  the 
county  of  Cornwall,  « that  all  debts  due  and  owing,  or  accruing  due, 
from  the  above-named  garnishees,  be  attached  to  answer  the  judgment," 
&c.,  and,  further,  that  the  above-named  garnishees  should,  on  27th 
February,  show  cause  at  Chambers  why  they  should  not  pay  the  judg- 
ment creditor  the  debt  due  from  them  to  the  judgment  debtor,  or  so 
much  thereof  as  might  be  sufficient  to  satisfy  the  judgment  debt.  The 
summons  was  obtained  on  affidavit  that  the  Corporation  was  indebted  to 
the  defendant. 

The  summons  was  attended  on  27th  February,  before  Wightman,  J. ; 
when,  on  behalf  of  the  corporation,  it  was  contended  that,  as  appeared 
by  affidavit,  no  debt  was  justly  due  from  the  corporation  to  the  defend- 
ant ;  and,  further,  that  the  alleged  debt  had  been  assigned  over  by  the 
judgment  debtor  to  one  Abraham  Cook,  of  which  assignment  the  cor- 
poration had  notice ;  and,  further,  that  the  executor  was  not  entitled  to 
attach  the  debt  without  making  himself  a  party  to  the  judgment.  The 
learned  judge  directed  that  the  case  should  be  mentioned  in  full  Court. 

Maynard  now  moved  that  the  order  for  the  attachment  should  be 
discharged. — The  attachment  is  applied  for  under  sect.  61  of  The  Com- 
mon Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  125).  But  the  attach- 
ment by  that  section  can  be  granted  only  on  the  application  of  <<  such 
judgment  creditor,"  which  expression  refers  to  the  description  in  sect. 
60,  "any  creditor  who  has  ^obtained  a  judgment."  The  present  p^^- 
applicant  is  not  such  creditor  :  the  attachment  is  in  the  nature  of  ^ 
execution ;  and  the  executor  is  not  entitled  to  execution.  He  could  not, 
before  the  Common  taw  Procedure  Act,  1852  (15  k  16  Vict.  c.  76), 
have  obtained  an  order  charging  stock  or  annuities,  under  stat.  1  &  2 
Vict.  c.  110,  8.  14,  without  reviving  the  judgment  by  scire  facias ;  nor 
could  he  summon  a  judgment  debtor,  being  a  trader,  under  stat.  12  &  13 
Vict.  c.  106,  8.  72.  He  might  now  have  made  himself  a  party  to  the 
judgment  by  writ  of  revivor,  or  suggestion  on  the  roll,  under  sect.  129 
of  the  Common  Law  Procedure  Act,  1852.  Moreover,  the  assignment 
of  the  debt,  with  notice  to  the  garnishee,  is  an  equitable  transfer ;  and 
no  debts  can  be  attached  except  those  the  beneficial  interest  in  which  is 
in  the  debtor ;  Westoby  v.  Day,  2  E.  &  B.  605  (E.  C.  L.  R.,  vol.  75). 

Mwdague  Smith  and  (7.  Milward  showed  case  in  the  first  instance. — 
If  it  be  held  necessary  for  executors  to  make  themselves  parties  to  the 
judgment,  in  order  to  obtain  the  attachment,  the  consequence  will  be 
that  they  will  rarely  obtain  the  fruits  of  the  judgment  in  this  way ;  for 
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an  assignment  of  the  debt  may  be  made  as  soon  as  the  executor  takes 
any  step  for  the  purpose.  It  seems  reasonable  that  the  proceeding 
should  be  treated  as  an  execution :  the  difficulty  certainly  is  as  to  whe- 
ther the  executor,  without  writ  of  revivor  or  suggestion,  can  be  called 
a  judgment  creditor.  That,  however,  would  be  no  more  than  a  liberal 
interpretation  of  the  enactment :  and  it  would  be  in'  conformity  with 
^n:>'i  the  general  *8pirit  of  the  two  Common  Law  Procedure  Acts: 
^  that  of  1852,  by  the  135th  and  following  sections,  provides  that 
the  death  of  parties  shall  as  little  as  possible  impede  the  proceedings. 
The  executor  is  not  the  less  entitled  to  the  fruits  of  the  judgment 
because  it  is  not  obtained  in  his  name. 

Lord  Campbell,  C.  J. — There  is  no  reasonable  difficulty  in  this  case. 
The  enactment  in  sect.  61  of  The  Common  Law  Procedure  Act,  1854, 
contains  an  useful  extension  of  the  remedies  of  the  judgment  creditor : 
but  we  must  not  go  beyond  what  the  Legislature  has  said.  By  stat.  1 
&  2  Vict.  c.  110,  8.  12,  the  sheriff,  under  a  fi.  fa.,  may  take  money, 
bills,  bonds,  &c.,  a  great  extension  of  the  remedy ;  and  The  Common 
Law  Procedure  Act,  1854,  carries  the  extension  still  further,  by  enabling 
the  judgment  creditor  to  obtain  the  debt  owing  from  a  third  person  to 
the  judgment  debtor.  Still  this  is  in  the  nature  of  execution ;  and  the 
proceeding  must  be  governed  by  the  enactment.  It  is  not  disputed 
that  the  executor  is  unable  to  have  execution  on  the  judgment  of  his 
testator  until  he  has  made  himself  party  to  the  judgment :  and  this  he* 
is  enabled  to  do  with  greater  facility  by  the  provisions  in  sect.  129  of 
The  Common  Law  Procedure  Act,  1852.  Can  he  then,  under  sect.  61 
of  The  Common  Law  Procedure  Act,  1854,  be  called  a  judgment  creditor 
till  he  has  made  himself  a  party  ?  The  testator  was  the  judgment 
creditor,  described  in  sect.  60,  to  which  the  following  sections  refer : 
the  executor  has  not  entitled  himself  to  this  remedy.  I  would  by  no 
means  give  a  forced  construction  to  enactments  against  garnishees : 
^^o-i  that  would  often  *lead  to  molestation  of  third  parties  without 
^  much  benefit  to  any  one. 

WiGHTMAN,  J. — I  thought  it  expedient  to  refer  this  question  to  the 
full  Court,  though  I  had  no  great  doubt  upon  it.  It^seems  to  me  that 
the  remedy  given  to  the  judgment  creditor  is  here  extended.  Stat.  1 
&  2  Vict.  c.  110,  did  not  allow  a  judgment  creditor  any  remedy  upon 
debts  due  to  the  judgment  debtor.  This  section  of  The  Common  Law 
Procedure  Act,  1854,  extends  the  remedy  to  those  debts,  and  is  in 
analogy  with  the  previous  statute :  the  executor  is  in  the  same  position 
as  before,  with  respect  to  the  judgment,  and  must  make  himself  party 
to  it ;  for  which  he  has  great  facilities  by  sect.  129  of  The  Common 
Law  Procedure  Act,  1852. 

Erle,  J.,  concurred. 

Crompton,  J. — I  am  of  the  same  opinion.  I  do  not  wish  to  say  any- 
thing binding  myself  as  to  the  exact  nature  of  the  proceeding,  whether 
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It  is  precisely  the  same  thing  as  an  execution,  still  less  as  to  what 
Mr  Maynard  has  suggested  respecting  an  equitable  assignment  of  the 
debt.  It  might  be  a  nice  question,  whether  we  could  go  into  equitable 
considerations  :  Westoby  v.  Day,  2  E.  &  B.  605  (E.  C.  L.  R.  vol.  75), 
does  not  decide  this ;  for  there  the  question  was  on  the  custom  of  Lon- 
don. It  might  be  very  difficult  to  decide  on  nice  equities,  especially  at 
Chambers.  But  I  have  no  doubt  that  this  party  is  not  within  sect.  61 
of  *The  Common  Law  Procedure  Act,  1854.  That  section  binds  ^^^ , 
debts  due  to  the  judgment  debtor  in  favour  of  the  judgment  ^ 
creditor :  but  the  executor  here  has  not  put  himself  in  the  situation  of 
a  judgment  creditor :  and  to  hold  that  he  is  entitled  to  the  remedy 
would  have  the  effect  of  putting  the  garnishee  to  make  more  than  the 
usual  inquiries.  Rule  absolute. 


END  OF  EASTER  TERM. 


The  Court  did  not  sit  in  banc  in  the  Vacation  following  this  Term. 


CASES 

ARGUED  AND   DETERMINED 


THE  QUEEN'S  BENCH, 


or 


Crlnitq  €nm, 


XVIIL  VICTORIA.    1866. 


The  Judges  who  usually  sat  in  Banc  in  this  Term,  were, — 

Lord  Campbell,  C.  J.  Erle,  J. 

Coleridge,  J.  Crompton,  J. 


WILLIAM  HOLMES  and  JOHN  WHITTLE  v.  CHARLES 

TUTTOK 

A  judgmont  creditor,  H.,  baring  by  leave  of  a  Judge  proceeded  against  a  gamisbee,  under  seel. 
64  of  Tbe  Common  Law  Procedure  Act,  1854,  a  case  was  stated  for  tbe  Court  disclosing  the 
following  facts. 

Garnisbee  was  an  auctioneer.  P.  sent  bim  goods  for  sale  for  ready  money,  not  to  be  removed 
until  payment.  Tbe  auctioneer  sold  tbem  on  tbose  terms,  stated  in  tbe  conditions  of  sale,  and 
received  part  of  tbe  price  from  some  of  tbe  purobasers :  but  H.,  wbo  bad  purcbasod  part,  took 
tbem  away  without  payment,  and  without  the  consent  of  the  auctioneer  or  of  P.  H.  refused 
to  pay,  oflfering  to  set  off  a  debt  due  to  him  from  P. ;  this  was  declined.  H.  having  obtained 
jadgment  against  P.,  obtained  an  order  to  attach  tbe  price  of  tbe  goods  remaining  in  tbe  auc- 
tioneer's bands  under  The  Common  Law  Procedure  Act,  1854,  sect  01,  which  was  served  on 
tbe  garnisbee.  On  the  same  day,  but  after  the  service,  P.  became  bankrupt.  Bis  assignees 
claimed  tbe  money  from  the  garnishee,  and  also  demanded  payment  from  II.  of  the  price  of 
tbe  goods  taken  away  by  him. 

Held :  that  tbe  effect  of  sect.  62  was  that  the  service  bound  the  debt  so  as  to  render  the  judgment 
creditor  a  creditor  having  security  for  bis  debt,  within  sect.  184  of  Tbe  Bankrupt  Law  Con- 
solidation Act,  1840  (12  A  13  Vict  o.  106),  but  did  not  give  a  lien,  so  as  to  bring  bim  within 
the  exception  in  that  section;  and,  consequently,  that  the  judgment  creditor  could  not  prevail 
against  tbe  assignees. 

Held,  also,  tbat,  if  tbe  auctioneer  should  sue  H.  in  bis  own  name  ex  contractu  for  the  goods  sold, 
H.  would  bave  a  defence  by  a  plea  in  the  nature  of  set-off,  or  at  least  by  way  of  equitable 
defence.  Or,  if  the  assignees  sued  on  the  oontract»  he  would  bave  a  defence  by  way  of  mnta4 
credit    But  tbat  tbe  assignees  might  recover  in  trover,  to  which  H.  would  bave  no  dofenoe. 

The  following  case  was  stated  for  the  opinion  of  this  Court  by  order 
of  a  Judge,  pursuant  to  The  Common  Law  Procedure  Act,  1852. 
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*Simeon  Pitman,  builder,  was  indebted  to  the  plaintiffs  in  this  ^^^ 
action  in  the  sum  of  lilL  158.  6d.  for  goods  sold  and  delivered,  ^ 
money  advanced,  also  upon  his  acceptance  and  for  interest  thereon. 
Pitman  advertised  his  goods  to  be  sold  by  auction  by  Charles  Tutton 
(an  auctioneer  and  the  defendant  in  this  action)  on  the  9th  day  of 
October,  1854.  The  goods  were  accordingly  sold  by  auction  by  the 
defendant  in  lots  on  the  premises  occupied  by  Pitman,  and  on  behalf 
of  Pitman,  under  certain  conditions  of  sale,  one  of  which  was  that  all 
goods  were  «'  to  be  taken  away  the  day  after  the  sale  and  the  money 
paid  before  delivery."  At  this  sale  an  agent  of  plaintiffs  attended  and 
purchased,  in  their  names,  lots  amounting  to  86Z.  98.  lid.;  defendant, 
the  auctioneer,  had  no  knowledge  that  Pitman  was  indebted  to  plain- 
tiffs. The  goods  realized  altogether  191Z.  108.  3d.,  including  therein 
the  above-mentioned  sum  of  86/.  98. 11(2.,  purchased  by  plaintiffs,  with- 
out deducting  the  auctioneer's  charges  amounting  to  142.  88.,  and  a 
payment  for  rent  amounting  to  151.  108.,  which  he  had  undertaken  to 
make  out  of  the  proceeds,  and  which  he  has  since  paid,  and  a  further 
payment  of  11.  Os.  bd.  for  property  tax  then  due,  and  which  he  had 
guaranteed  to  pay,  but  has  not  yet  paid. 

On  the  day  following  the  sale,  about  6  o'clock  in  the  morning,  before 
the  auctioneer  or  any  person  on  his  behalf  was  present  to  deliver  the 
lots,  the  plaintiffs  sent  men  and  conveyances  and  removed  the  goods 
purchased  by  the  plaintiffs,  and  which  had  continued  on  the  premises 
occupied  by  Pitman  up  to  that  time  (no  other  person  but  Pitman  being 
in  actual  charge  of  them),  without  any  order  from  the  defendant  for 
their  delivery,  and  without  his  knowledge,  and  without  payment  or 
^tender  to  any  person  of  the  price.  Pitman  interfered  and  en-  ^^^^ 
deavoured  to  prevent  such  removal,  and  protested  against  the  ^ 
same,  saying  that  they  the  plaintiffs  «  were  robbing  him  of  his  goods." 
The  defendant  in  this  action  thereupon  sent  an  invoice  of  the  articles 
purchased,  and  demanded  immediate  payment  of  the  amount,  threaten- 
ing proceedings  if  the  same  were  not  paid  to  him.  The  defendant 
received  in  due  course  the  purchase-money  of  the  residue  of  the  goods 
sold  at  the  said  auction. 

The  plaintiffs  brought  an  action,  on  the  13th  October,  in  this  Court 
against  Pitman,  and,  on  the  2l8t  October,  obtained  judgment  by 
default  for  the  sum  of  145Z.  178.  4(2.  On  the  24th  October  an  order 
in  the  action  Holmes  v.  Pitman  was  obtained  ex  parte,  on  an  affidavit 
of  plaintiffs'  attorney,  under  and  pursuant  to  the  provisions  of  the  61  st 
section  of  the  Common  Law  Procedure  Act,  1854  (17  &  18  Vict.  c. 
125),  of  which  the  following  is  a  copy. 

<(  In  the  Queen's  Bench.  William  Holmes  and  John  Whittle,  judg- 
ment-creditors, against  Simeon  Pitman,  judgment-debtor,  Charles  Tut- 
ton, garnishee.  Upon  hearing  the  attorneys  or  agents  for  the  judgment- 
creditors,  and  upon  reading  the  affidavit  of  Joseph  Kilvert  Bartrum,  I 
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do  order  that  all  debts  due  and  owing  (or  accruing  due)  from  the  above* 
named  garnishee  to  the  above-named  judgment-debtor  be  attached  to 
answer  a  judgment  recovered  against  the  above-named  judgment- 
debtor,  on  the  21st  day  of  October,  1854,  by  the  above-named  judgment- 
creditors.  I  further  order  that  the  above-named  garnishee,  his  attorney 
or  agent,  attend  me  at  my  Chambers,  in  Rolls  Garden,  Chancery  Lane, 
London,  on  Saturday  the  28th  day  of  October  instant,  at  11  of  the 
^Rf^l  ^^^^^  ^^  ^^®  forenoon,  to  show  cause  why  '^'he  should  not  pay  the 

^  judgment-creditors  the  debt  due  from  him  to  the  judgment-debtor, 
or  so  much  thereof  as  may  be  sufiScient  to  satisfy  the  said  judgment 
debt.     Dated  the  24th  day  of  October,  1854.     Charles  Crompton." 

This  order  was  served  on  the  defendant  on  the  25th  October,  1854. 
On  the  25th  October  (but  at  a  time  subsequent  to  the  service  of  the 
order  on  the  defendant)  Pitman  signed  a  declaration  of  insolvency, 
under  The  Bankrupt  Law  Consolidation  Act,  1849  (12  k  13  Vict.  c. 
106),  which  was  filed  on  the  26th  October  in  the  Bristol  Bankruptcy 
Court :  and,  upon  this,  he  was  duly  adjudicated  a  bankrupt  on  26th 
October,  and  immediately  surrendered  to  the  proceedings.  An  official 
assignee  was  then  duly  appointed  by  the  Commissioner.  Notice  of  the 
bankruptcy  and  adjudication  was  served  on  defendant  Tutton  on  the 
26th  October.  The  adjudication  was  advertised  in  the  London  Gazette 
of  the  27th  October.  On  the  return  of  the  summons  on  the  28th 
October  Mr.  Baron  Martin,  without  entering  into  the  merits  of  the 
question,  declined  to  make  an  order  on  defendant  Tutton  to  pay  the 
amount  of  judgment  debt  to  plaintiffs,  as  did  also  Mr.  Justice  Erie 
upon  an  adjourned  summons.  No  order  on  defendant  Tutton,  for  pay- 
ment, has  therefore  been  made ;  but  an  order  was  made,  pursuant  to 
sect.  64,  that  plaintiffs  should  proceed  against  the  defendant  in  this 
action,  as  garnishee,  by  writ,  which  was  accordingly  issued  by  plaintiffs 
against  the  defendant  as  such  garnishee  on  18th  November,  1854.  Sub- 
sequently to  Pitman's  adjudication  of  bankruptcy,  and  before  the 
choice  of  his  assignees,  the  following  letter  was  sent  to  the  plaintiffs, 
by  the  official  assignee  under  the  bankruptcy,  claiming  the  861.  98.  lid. 
for  the  goods  purchased  at  the  auction  sale  as  a  debt  due  to  the 
bankrupt's  estate. 

^/.qi  *^<  Re  Simeon  Pitman,  a  bankrupt.  By  the  books  and  state- 
-^  ments  of  the  above  bankrupt  you  appear  to  be  indebted  to  this 
estate  in  the  sum  of  862.  98.  11(2.,  which  I  request  may  be  paid  to  me 
at  my  office  on  or  before  the  11th  instant."  (Signed  by  the  official 
assignee.) 

The  defendant  still  retains  the  balance  of  the  proceeds  of  the  sale 
except  the  sum  of  862.  9*.  lid.  before  stated. 

Upon  this  state  of  facts  the  following  questions  have  arisen  and  are 
submitted  for  the  judgment  of  this  Court. 

1.  Did  the  service  of  the  ex  parte  order  of  attachment  on  the 
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defendant,  the  garnishee,  effectually  vest  the  debt  due  from  him  to  Fit- 
man,  or  anjr  and  ivhat  part  thereof,  in  the  plaintiffs,  so  as  to  prevent 
the  same  from  passing  to  Pitman's  assignees  on  his  bankruptcy  on  the 
26th  October  ? 

2.  If  the  Court  should  be  of  opinion  that  the  plaintiffs  have  no  right 
to  recover  the  debt  from  Tutton,  have  thej,  under  the  circumstances,  a 
right  to  set  off  the  purchase-money  of  the  goods  purchased  by  them  at 
the  auction  sale  against  the  debt  due  from  Pitman  to  them  ? 

3.  Are  the  plaintiffs  now  liable  to  the  defendant  for  the  862.  98.  lid.  7 
Or  has  that  amount,  in  consequence  of  the  application  of  the  official 
assignee,  become  due  to  the  estate,  and  so  rendered  capable  of  being 
set  off  against  the  debt  due  to  the  plaintiffs  from  Pitman  ? 

Judgment  is  to  be  entered  for  the  plaintiffs  for  such  sum  (if  any)  as 
the  Court  may  adjudge,  with  costs. 

Or,  if  the  Court  decides  in  favour  of  the  defendant,  then  judgment 
of  non  pros  is  to  be  entered  for  the  defendant  with  costs. 

The  case  was  argued  in  last  Easter  Term,  (a) 

*Phinnj  for  the  execution-creditor. — The  Common  Law  Proce-  ^^-^ 
dure  Act,  1854,  sect.  61,  authorizes  a  Judge  to  order  the  attach-  ^ 
ment  in  the  hands  of  a  garnishee  of  any  debt  due  to  a  judgment-debtor ; 
and,  by  sect.  62,  <<  Service  of  an  order  that  debts  due  or  accruing  to 
the  judgment-debtor  shall  be  attached,  on  notice  thereof  to  the  gar- 
nishee, in  such  manner  as  the  Judge  shall  direct,  shall  bind  such  debts 
in  his  hands."  Sects.  63,  64,  and  65  enable  the  garnishee  to  pay  the 
money  into  Court,  and  provide  means  for  enforcing  the  payment  if  he 
disputes  his  liability.  The  first  question  in  this  case,  and  it  is  the  most 
important  both  to  the  parties  and  the  public,  is  what  is  the  effect  of  the 
bankruptcy  of  the  judgment-debtor  after  the  debt  is  bound  in  the  handB; 
of  the  garnishee  ?  In  other  words,  is  the  binding,  in  sect.  62,  effectual 
against  the  assignees  of  the  judgment-debtor  as  well  as  against  him- 
self? The  effect,  it  is  submitted,  is  to  create  an  equitable  lien:  and, 
if  there  be  an  equitable  lien,  it  will  prevail  against  the  assignees ; 
Burn  V.  Carvalho,  1  A.  &  E.  883  (E.  C.  L.  R.  vol.  28).(&)  It  will  be 
said  that  the  word  ('bind"  is  used  in  the  16th  section  of  the  Statute  of 
Frauds  (29  C.  2,  c.  8),  to  describe  the  effect  on  the  property  in  the 
debtor's  goods  of  the  delivery  of  a  writ  of  execution  to  the  sheriff,  and 
that  the  effect  of  such  a  delivery  to  the  sheriff  is  not  to  transfer  any 
property  in  the  goods ;  Giles  v.  Grover,  1  CI.  &  F.  72 ;  S^  C.  9  Bing. 
128  (E.  C.  L.  R.  vol.  23).(<r)  [Wiqhtman,  J.,  referred  to  Samuel  v. 
Dnke,  3  M.  &  W.  622.t    Crompton,  J.,  referred  to  Balme  v.  Hutton, 

(o)  Taesday,  May  1ft    Before  Lord  Campbell,  C.  J.,  Wighimaii,  Erie,  and  Crompton,  Js. 

\h)  In  Ezeh.  Ch.,  affirming  the  judgment  of  K.  B.  in  Carralho  v.  Barn,  4  B.  A  Ad.  382  (B.  0. 
L  KtoI.  24). 

(e)  la  Dom.  Proe.,  affirming  the  Judgment  of  the  Exch.  Ch.  in  OUei «.  QroTer,  1  T.  A  J.  232,t 
which  (formally)  affirmed  the  judgment  of  Exch.    See  Rex  «.  QUe%  8  Prioe,  293. 
VOL.  v.— 5 
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2  Cr.  &  M.  262.t](a)  The  Common  Law  Procedure  Act,  *1854, 
^  sect.  62y  can  hardly  be  construed  as  declaring  that  the  service  of 
the  order  on  the  garnishee  shall  be  equivalent  to  the  delivery  of  a  writ 
to  the  sheriff.  But,  if  it  did,  the  effect  would  be  that  the  debt  is 
bound  as  against  the  judgment^debtor  and  all  claiming  under  him.  The 
assignees  of  an  insolvent  debtor  claim  under  him,  so  that  his  goods  are 
bound  as  against  them ;  Woodland  v.  Fuller,  11  A.  &  E.  859  (£.  C.  L 
R.  vol.  89) ;  and  so  would  the  assignees  of  a  bankrupt  were  it  not  for 
the  express  provisions  in  the  Bankrupt  Law  Consolidation  Act,  1849 
(12  &  13  Vict.  c.  106),  sect.  184,  which  cannot  apply  to  forms  of  pro- 
cedure unknown  at  the  time  of  that  Act. 

As  to  the  second  question,  an  auctioneer  may  in  general  sue  in  his 
own  name ;  Williams  v.  Millington,  1  H.  Bl.  81  ;{b)  but  justice  requires 
that  his  right  should  be  subject  to  a  set-off  of  any  debt  due  from  his 
principal ;  Coppin  v.  Craig,  7  Taunt.  248  (E.  C.  L.  R*  vol.  2),  Jarvis 
V.  Chappie,  2  Chit.  Rep.  887  (E.  C.  L.  R.  yoI.  18.)  These  cases  were 
shaken  by  Isberg  v.  Bowden,  8  Exch.  852  ;t  but  it  is  sufficient  now  if 
■such  a  set-off  would  give  rise  to  an  equitable  defence. 

Bramwelly  oontrd*. — It  is  material  for  the  first  question  to  look  at  the 
state  of  the  law  before  The  Common  Law  Procedure  Act,  1854,  received 
»the  Royal  assent.  The  assignees  of  a  bankrupt  took,  in  general,  by 
^relation  to  the  act  of  bankruptcy,  all  that  the  trader  at  that  time  had, 
and  no  more.  This  provision,  which  is  much  older  than  The  Bankrupt 
Law  Consolidation  Act,  1849,  is  embodied  in  it;  sect.  141.  But, 
though  this  was  the  general  rule,  there  were  exceptions  introduced  at 
»7<>-i  different  times  in  favour  of  persons  who  are  permitted  in  ^several 

"^^  eases  to  have  the  benefit  of  transactions  which  took  place  after 
the  act  of  bankruptcy.  These  are  now  found  in  sect.  188.  The  policy 
of  those  exceptions  was  to  protect  bona  fide  transactions  without  notice 
of  an  act  of  bankruptcy.  But  there  is  another  class  of  exceptious 
from  the  general  rule  that  the  rights  of  the  assignees  are  the  same  as 
those  of  the  bankrupt  at  the  time  of  the  act  of  bankruptcy ;  under 
which  class  rights,  which  were  good  as  against  the  bankrupt,  are  not 
good  as  against  the  assignees.  Those  are  now  contained  in  sect.  184. 
<<  No  creditor  having  security  for  his  debt,  or  having  made  any  attach- 
ment in  London  or  in  any  other  place,  by  yirtue  of  any  custom  there 
used,  of  the  goods  and  chattels  of  the  bankrupt,  shall  receiye  upon  any 
such  security  -er  attachment  more  than  a  rateable  part  of  such  debt, 
except  in  respect  of  any  execution  or  extent  served  and  levied  by 
smzure  and  sale  vpon  or  any  mortgage  of  or  lien  upon  any  part  of  the 
property  of  suck  bankrupt  before  the  date  of  the  fiat  or  the  filing  of  a 
petition  for  abjudication  of  bankruptcy."    A  judgment-creditor  of  a 

(a)  In  Bzeb.  Cb.,  rerertiAg  tire  Judgment  of  Bxoh.  In  Bikne  «.  Hnttoni  1  Cr.  A  J.  l^.f    Sm 
Tialme  v.  Hatton,  S  T.  A  J.  lOl.f 
{b)  See  Robinson  v.  Rntter,  4  E.  A  B.  954  (B.  C.  L.  B.  toL  8S). 
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trader  who  has  cansed  a  writ  of  execution  to  be  delivered  to  the  sheriff, 
and  in  whose  favoar  the  goods  of  the  debtor  are  (in  the  language  of  the 
Statute  of  Frauds)  bound,  loses  that  benefit  under  this  provision.  The 
question  comes  then  to  be :  Did  the  Legislature,  when  declaring  that 
the  service  of  an  order  on  the  garnishee  should  «  bind"  the  debt,  mean 
to  place  the  judgment-creditor  in  a  better  situation  than  he  was  in  by 
the  issuing  of  execution  which  bound  the  goods  ?  If  the  intention  had 
been  to  transfer  the  property  in  the  debts,  so  as  to  give  an  equitable 
lien,  it  woald  have  been  easy  to  have  said  so,  as  was  done  in  express 
language  in  stat.  1  &  2  Vict.  c.  110,  s.  14,  as  to  charging  orders  on 
stock.  Bat,  if  such  a  ^transfer  had  been  intended,  some  provi-  p^.^ 
sion  would  have  been  made  against  a  fraudulent  preference.  '- 
[Eble,  J. — A  fraudulent  preference  was  avoided  by  the  common  law ; 
and  perhaps  it  might  be  thought  that  the  same  principle  would  avoid  a 
fraudulent  garnishment.]  At  all  events,  some  provision  would  be 
required  as  to  mutual  credit.  [Erle,  J. — Surely  it  is  only  the  clear 
debt  which  is  to  be  attached,  whether  it  transfers  it  or  only  binds  it. 
I  so  read  the  Act ;  and  I  hope  that  such  may  prove  its  construction.] 
That  would  be  desirable  ;  but  mutual  credit  is  a  defence  which  did  not 
arise  between  the  trader  and  garnishee,  and  did  not  exist  when  the  debt 
was  attached.  It  does  arise  on  the  bankruptcy ;  but,  if  the  debt  is 
already  transferred,  the  garnishee  is  deprived  of  that  benefit.  It  would 
be  strange  if  a  creditor,  who  had  seized  a  bond  under  a  fi.  fa.,  should, 
if  bankruptcy  supervened,  be  in  a  worse  position  than  one  who  had 
attached  the  debt  represented  by  the  bond.  It  finally  comes  round  to 
the  question,  what  is  the  meaning  of  the  word  «  bind"  in  The  Common 
Law  Procedure  Act,  1854. 

Then,  as  to  the  second  point.  It  is  not  clear  that  an  auctioneer  can 
sue  on  the  contract  unless  he  had  a  lien,  or  was  at  least  intrusted  with 
the  possession  of  the  goods,  which  does  not  appear  to  have  been  the 
ease.  If  he  could,  Isberg  v.  Bowden,  8  Exch.  852,t  shows  that  there 
is  no  set-off  of  the  principal's  debt  at  law ;  nor  could  Holmes  under  the 
present  circumstances  set  up  an  equitable  defence.  But  the  real  form 
of  remedy  would  be  in  tort  for  wrongfully  meddling  with  the  goods. 
That  tort  has  not  been  waived. 

Phinn  was  heard  in  reply.  Our.  adv.  vult. 

*Lord  Campbell,  C.  J.,  in  this  Term  (May  28),  delivered  judg-  ^^»^ 
ment.  *- 

In  answering  the  first  question  submitted  to  ns  in  this  case,  we  must 
begin  by  considering  whether  the  service  on  the  garnishee,  under  the 
62d  section  of  The  Common  Law  Procedure  Act,  1854,  of  a  Judge's 
order  for  attachment  of  a  debt,  so  far  binds  the  debt  as  to  prevail 
against  the  assignees,  under  an  adjudication  of  bankruptcy,  founded 
upon  an  act  of  bankruptcy  subsequent  to  the  service  of  the  order  for 
attachment.    It  was  contended  that,  as  no  order  had  been  made  for 
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pajmeDt  or  execution,  the  Judge  having  only  directed  a  writ  to  issue 
under  sect.  64,  the  debt  was  onljr  bound  in  the  same  manner  as  goods 
-\ro  bound  on  delivery  of  a  writ  of  fieri  facias  to  the  sheriff,  the  remedy 
under  the  act  being  likened  to  a  statutory  execution  against  a  chose  in 
action ;  and  it  was  said  that,  till  actual  possession  or  payment,  or  some- 
thing done  equivalent  to  a  sale  under  an  execution,  the  debt  would  not 
be  prevented  from  passing  to  the  assignees  under  a  subsequent  bank- 
ruptcy. 

It  was  further  contended  that  the  plaintiffs  would  be  creditors,  having 
security  under  the  184th  section  of  The  Bankrupt  Law  Consolidation 
Act,  1849  (12  &  13  Vict.  c.  106),  and  would  not  be  within  the  excep- 
tion in  that  section,  as  to  creditors  upon  mortgages  of,  or  liens  upon, 
property. 

By  sect.  62  of  The  Common  Law  Procedure  Act,  1854,  the  service 
of  the  order  on  the  garnishee  «  shall  bind  such  debts  in  his"  (the  gar- 
nishee's) <«  hands."  By  sect.  63,  if  the  debt  is  not  paid,  and  be  not 
disputed,  the  Judge  may  order  execution :  and  by  sect.  64,  if  the  debt 
be  disputed,  process  in  the  nature  of  a  writ  of  revivor  under  The  Com- 
^-^^  mon  Law  Procedure  Act,  1852,  *to  obtain  execution  against  the 
^  garnishee,  may  be  authorized. 

It  was  said,  on  the  other  hand,  that  the  statute,  by  express  words, 
enacted  that  the  debt  should  be  bound  from  a  particular  time,  and  that 
such  binding  must  at  least  constitute  an  equitable  lien,  binding  as 
against  the  assignees,  who  can  take  only  that  to  which  the  bankrupt  is 
equitably  as  well  as  legally  entitled,  as  is  well  established  in  the  cases 
of  equitable  assignments,  and  that  such  binding  ought  not  to  have  a 
limited  construction  only,  as  in  the  case  of  the  delivery  of  the  writ  to 
the  sheriff  binding  the  goods  under  the  Statute  of  Frauds,  which  was 
passed  to  prevent  the  mere  judgment  binding  the  goods  where  the  par- 
ties slept  upon  their  rights,  and  were  not  proceeding  to  enforce  them  by 
immediate  execution  ;  and  that  the  present  is  a  very  different  case,  as 
the  creditor  cannot  proceed  to  any  immediate  levy  or  sale,  or  do  any 
other  act  towards  the  actual  realization  of  his  demand  than  serve  the 
order,  until  the  validity  of  the  debt  is  established  under  the  writ  in  the 
nature  of  the  writ  of  revivor,  and  that  it  would  be  strange  if  the  Legis- 
lature made  the  right  of  the  judgment-creditor  depend  upon  the  gar- 
nishee's submitting  at  once  to  pay,  or  choosing  to  be  obstinate  in  resist- 
ing a  just  demand :  and  it  was  said  that,  even  if  the  plaintiffs  were 
creditors  under  sect.  184  of  the  Bankrupt  Act,  they  had  a  lien  on  the 
debt  within  the  exception  of  the  section.     It  was  said  also  that  the 
enactment  in  The  Common  Law  Procedure  Act,  1854,  that  the  debts 
should  be  bound  from  the  service  of  the  order,  being  subsequent  to  the 
bankrupt  law,  and  being  express  without  any  reference  to  it,  and  with- 
out making  any  exception  in  the  case  of  bankruptcy,  must  be  held  not 
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to  be  controlled  by  the  ^previous  statute,  and  that  it  ought  to  be  ^^-^ 
construed  as  making  the  attachment  binding  as  against  the  judg-  ^ 
ment-debtor,  and  all  claiming  under  him,  including  the  assignees  under 
a  subsequent  bankruptcy ;  and  that,  where  the  words  of  the  statute  are 
express,  we  ought  not,  by  reason  of  any  fancied  analbgy  to  the  case  of 
execution,  to  introduce  exceptions  which  the  Legislature  would  have 
expressed  if  they  had  intended  to  make  them. 

After  consideration  of  the  enactments  in  The  Common  Law  Procedure 
Act,  1854,  of  the  provisions  in  stat.  1  &  2  Vict.  c.  110,  s.  12,  and  of 
sect.  184  of  The  Bankrupt  Law  Consolidation  Act,  1849  (12  &  13  Vict, 
c.  106),  we  have  arrived  at  the  conclusion  that,  although  by  sect.  62  of 
The  Common  Law  Procedure  Act,  1854,  the  debt  is  bound  in  the  hands 
of  the  garnishee,  so  that  he  cannot  pay  to  his  original  creditor  or  to 
any  one  claiming  under  him,  such  binding  must  be  considered  as  sub- 
ject to  the  provisions  for  the  distribution  of  the  property  of  the  bank- 
rupt under  The  Bankrupt  Act,  which  we  do  not  think  affected  or 
iatended  ta  be  affected  by  sect.  62  of  the  recent  Act ;  and  we  think 
that  the  plaintiffs  in  a  case  like  the  present  are  creditors,  having  secu- 
rity within  sect.  184  of  The  Bankrupt  Act,  and  that  such  security  is 
not  such  a  lien  ^s  is  protected  by  the  exception  in  that  clause. 

By  sect.  12  of  stat.  1  &  2  Vict.  c.  110,  the  sheriff  under  an  execution 
vas  empowered  to  seize  certain  choses  in  action  of  the  judgment-debtor, 
which,  when  in  his  hands,  are  directed  by  the  Act  to  be  a  security  for 
the  sum  remaining  to  be  levied  under  the  fieri  facias ;  and  the  section 
contains  machinery  for  suing  the  debtor  in  the  name  of  the  sheriff  on 
the  note  or  other  chose  in  action.  The  enactment  now  under  our  con- 
sideration ^extends  the  power  of  executing  the  judgment  to  mere  p^-. 
ordinary  debts  due  to  the  judgment-debtor,  though  not  secured  *- 
by  bill,  note,  bond,  or  other  tangible  security  which  is  capable  of  being 
seized.  It  does  not  give  an  execution  in  terms,  because  it  has  recourse 
to  a  machinery,  intended  in  general  to  be  simple  and  expeditious,  by 
Judge's  order,  instead  of  by  seizure  and  sale  or  suit  by  the  sheriff.  It 
was  necessary  to  fix  some  point  of  time  after  which  the  garnishee  would 
be  bound  to  notice  the  title  of  the  judgment-creditor,  and  after  which 
he  could  not  safely  pay  his  original  creditor,  being  bound  to  pay  the 
judgment-creditor ;  and,  by  sect.  65,  after  payment  or  execution  levied 
(which  must  here  mean  after  the  debt  is  realized  by  execution),  he  is  to 
be  discharged  as  against  his  original  creditor. 

We  do  not  see  why  the  expression  <<  bind"  in  this  place  should  have 
a  stronger  effect,  as  against  the  provisions  of  the  Bankrupt  Act  for  the 
general  equitable  distribution  of  the  effects  of  a  debtor  against  his 
original  creditor,  than  the  operation  of  the  judgment  had  at  common 
law,  or  than  the  delivery  of  the  writ  to  the  sheriff  had  since  the  Statute 
of  Frauds ;  and  the  using  the  same  expression  «  bind"  as  is  used  in  the 
Statute  of  Frauds  to  describe  the  effect  which  the  judgment  previously 
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had,  and  which  the  delivery  of  the  writ  to  the  sheriff  was  thereafter 
to  have,  seems  rather  to  lead  to  the  inference  that  the  Legislature  baa 
no  intention  of  giving  the  service  of  the  order  a  greater  effect  in  this 
respect  than  the  delivery  of  the  writ  to  the  sheriff  had  under  the 
Statute  of  Frauds  :'in  the  one  case  the  goods  were  bound  in  the  hands 
of  the  sheriff;  in  the  other,  the  debt  is  to  be  bound  in  the  hands  of  the 
garnishee. 

*781       ^®  ®^™®  ^^^^  ^^  ^^®  ^^^^^  ^^  ®®^**  ^**  ^^  ^^^  *Bankrupt 
^  Law  Consolidation  Act,  1849,  on  which  the  case  really  depends ; 

because,  as  the  debt  is  bound  in  the  hands  of  the  garnishee  in  favour 
of  the  judgment-creditor,  no  doubt  it  would  remain  bound  as  against 
anybody  claiming  under  him  by  any  subsequent  matter,  unless  there  is 
some  statutory  enactment  overriding  the  prior  right.  This  was  the 
effect  of  the  case  of  Woodland  v.  Fuller,  11  A.  &  E.  859  (B.  C.  L.  R., 
vol.  39),  where  the  goods  were  bound  by  the  delivery  of  the  writ  to  the 
sheriff  against  the  insolvent  and  all  claiming  under  him ;  and,  as  the 
assignees  in  that  case  only  oldimed  under  him,  and  there  was  no  over- 
riding clause  in  favour  of  the  general  creditors  applicable  to  the  case, 
the  judgment-creditor  prevailed.  We  must  therefore  consider  whether, 
by  sect.  184  of  the  Bankrupt  Act,  the  right  of  the  general  creditors 
is  preferred  under  the  circumstances  to  the  right  of  the  judgment- 
creditor. 

By  that  section,  creditors  having  security  for  their  debt,  or  having 
made  any  attachment  by  virtue  of  any  local  custom,  are  placed  in  the 
situation  of  the  general  unsecured  creditors,  and  are  to  come  in  pari 
passu  with  them,  except  in  respect  of  an  execution  served  and  levied  bj 
seizure  and  sale  upon,  or  (in  respect  of)  any  mortgage  o^  or  lien  upon, 
any  part  of  the  property  of  the  bankrupt.  If  a  right  of  the  nature 
in  question,  to  have  the  debt  bound  in  the  hands  of  the  gamishea-to 
answer  the  judgment-creditor's  debt,  had  existed  when  stat.  12  &  13 
Vict.  c.  106,  passed  into  a  law,  it  would  be  impossible  to  say  that  the 
judgment-creditor  would  not  be  a  «  creditor  having  security  for  his 
debt"  under  this  enactment,  which  the  subsequent  part  of  the  clause 
shows  to  have  been  wide  enough  to  apply  to  executions,  mortgages,  and 
liens. 

^-q^  *The  extent  of  the  enactment  does  not  seem  to  be  narrowed  by 
^  the  specific  mention  of  attachments  by  virtue  of  local  custom, 
which  might  possibly  be  inserted  to  prevent  doubt  as  to  whether  they 
were  not  in  many  cases  security  for  appearance,  rather  than  for  the 
debt.  We  do  not  think  that  we  ought  to  narrow  the  effect  of  the  word 
(( security"  by  confining  its  meaning  to  securities  of  a  nature  existing 
or  known  at  the  date  of  the  Act  of  Parliament.  Securities  afterwards 
invented  by  the  ingenuity  of  practitioners,  or  arising  out  of  the  provi- 
sions of  any  Act  of  Parliament,  are  within  the  object  intended  to  be 
effected  by  the  Act,  and  are  within  the  words  used  by  the  Legislature. 
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The  remaining  question,  and  the  one  as  it  seems  to  us  of  the  greatest 
difficulty,  is  whether  this  security  may  not  be  treated  as  a  lien  within 
the  exception  in  the  clause.  It  was  suggested  that  the  word  « lien" 
and  the  word  <'  bind*'  really  express  the  same  idea,  and  that,  though, 
at  law,  in  strictness,  the  word  <<lien"  denotes  a  possession  by  the  party 
claiming  the  lien,  yet  that  an  equitable  lien  may  well  be  said  to  exist 
on  a  debt,  and  that  the  service  of  the  order  operates  as  an  equitable 
assignment,  or  conveyance  of  the  debt. 

As  the  creditor  seems  to  us  clearly  to  have  a  security  within  sect. 
184,  it  should  be  made  out  affirmatively  that  the  present  is  the  case  of 
a  lien,  witbin  the  meaning  of  the  clause.  We  are  not  satisfied  that 
it  is:  and  we  think  that  neither  the  security  arising  by  the  seizure  of 
bills,  notes,  or  bonds,  under  stat.  1  &  2  Vict.  c.  110,  or  the  service  of 
the  order  in  the  present  case,  constitute  such  a  lien  as  is  contemplated 
by  the  184th  clause  of  the  Bankrupt  Act.  When  a  tangible  security, 
being  a  chose  in  action,  was  seized  by  the  sheriff,  under  stat.  *1  &  p^^^ 
2  Vict.  c.  110,  8.  12,  it  was  enacted  that  the  sheriff  should  hold  '- 
the  same  as  a  security  for  the  debt.  This,  without  doubt,  would  be  a 
security  within  the  &tst  part  of  the  section  in  the  Bankrupt  Act :  and 
we  think  that,  in  the  case  of  such  seizure,  it  could  not  have  been  suc- 
cessfully contended  that  there  was  a  lien  within  the  meaning  of  the 
Act.  The  lien  there  referred  to  clearly  does  not  include  things  seized 
under  an  execution.  Unless  the  goods  are  sold  before  the  petition  of 
bankruptcy,  the  rights  of  the  genera4  creditor  are  to  intervene :  and 
we  do  not  see  why  this  should  not  be  the  case  with  regard  to  the  bill 
or  note,  which  is  to  be  seized,  and  which  the  sheriff  is  to  hold  until  it 
can  be  realized,  just  as  much  as  in  the  case  of  the  goods  which  he  is  to 
sell.  The  word  <<lien"  cannot,  we  think,  be  used-so  largely  as  to  mean 
any  right  which  the  party  acquires  to  have  the  things,  seized  under  the 
one  Act,  or  attached  under  the  other,  realized  in  due  course  of  law. 
We  construe  the  word  ^^bind"  as  not  changing  the  property  or  giving 
even  an  equitable  property,  either  by  way  of  mortgsge  or  lien,  but  as 
putting  the  debt  in  the  same  situation  as  the  goods  when  the  writ  was 
delivered  to  the  sheriff.  We  take  the  word  «  bind"  to  mean  that  the 
debtor,  or  those  claiming  under  him,  shall  not  have  power  to  convey, 
or  do  any  act,  as  against  the  right  of  the  party  in  whose  favour  the 
debt  is  bound;  and  we  construe  it  as  not  giving  any  property  in  the 
debt,  in  the  nature  of  a  mortgage  or  lien,  but  a  mere  right  to  have  the 
security  enforced:  in  other  words,  we  think  that  the  very  distinction 
contemplated  between  securities  and  liens  applies,  and  that  the  present 
ii  aa  instance  of  that  species  of  security  mentioned  in  the  Act  as  not 
being  a  lien.  In  the  case  of  a  mortgage  or  equitable  assignment  or 
lien  there  is  a  ^property  in  the  party ;  and  it  is  to  such  cases  we  ^^^^ 
think  that  the  exception  applies,  and  not  to  cases  where  a  right 
ia  given  to  realize  property  seized  under  the  new  machinery  introduced 
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by  the  recent  Act  for  enforcing  a  judgment,  which,  though  not  requiring 
the  intervention  of  the  sheriff,  is  in  truth  a  mere  statutory  compulsory 
execution.  We  think  that  the  exception  as  to  mortgages  and  liens  ia 
sect.  184  of  the  Bankrupt  Act  referred  to  cases  in  the  nature  of 
mortgages  or  liens  by  some  conveyance,  or  contract,  or  course  of  deal- 
ing, which  is  the  same  as  contract,  where  some  property  is  in  the  thing 
passed,  and,  at  all  events,  that  the  word  « lien"  referred  to  something 
different  from  the  binding  of  the  goods  by  the  delivery  of  the  writ  to 
the  sheriff,  or  by  the  seizure  of  bills  or  notes  giving  a  security  under 
Stat.  1  &  2  Vict.  c.  110,  s.  12,  or  by  the  debt  being  bound  by  the  ser- 
vice of  the  order  under  the  recent  Procedure  Act :  and  consequently 
we  think  that  the  plaintiffs  are  not  entitled  to  recover  from  Tutton  the 
amount  which  he  had  received  of  the  purchase-money  of  the  goods, 
minus  the  charges  and  expenses,  which  would  be  all  that  he  could  have 
recovered  in  any  view  of  the  case. 

The  second  and  third  questions  relate  to  the  rights  and  liabilities  of 
the  plaintiffs,  the  defendant  and  the  assignees  of  Pitman,  with  respect 
to  the  86Z.  9«.  lid. 

Goods  bought  by  the  plaintiffs  at  the  sale  to  the  above  amount  were, 
improperly,  and  in  breach  of  the  terms  of  the  sale,  removed  by  the 
plaintiff  before  the  bankruptcy  of  Pitman ;  and  the  question  arising  as 
to  those  goods  must  be  considered  as  between  the  defendant  and  the 
plaintiffs  and  as  between  the  assignees  and  the  plaintiffs. 

There  may  be  some  doubt  whether  the  auctioneer,  not  having  the 
*R^1  P^^^^3^^^^  ^f  ^^^  goods,  and  it  not  ^appearing  whether  he  sold  in 
-*  his  own  name,  and  his  lien  for  the  price  having  been  covered  by 
the  money  he  received,  so  that  he  might  be  found  to  have  paid  himself 
out  of  the  proceeds  received,  could  have  sued  the  plaintiffs  for  the 
price  of  the  goods :  but,  if  he  could,  we  think  that,  in  an  action  for 
the  price  of  the  goods  so  sold,  it  would  be  a  good  answer,  either  at  law, 
or  at  all  events  by  way  of  equitable  defence,  to  show  for  the  defendant 
that  the  lien  of  the  auctioneer  was  satisfied,  and  that  he  was  suing 
merely  for  the  principal,  and  that  there  was  a  set-off  as  between  the 
principal  and  the  vendee  of  the  goods.  The  auctioneer  seems  hardly  to 
have  had  sufficient  possession  of  the  goods  to  have  enabled  him  to  have 
brought  trover. 

If  the  assignees  had  chosen  to  have  affirmed  the  sale  and  delivery, 
by  bringing  an  action  for  the  price,  we  think  that  the  defendants  would 
be  entitled  to  place  the  amount  of  their  demand  against  the  price :  but 
we  think  that  the  assignees  might  recover  the  value  of  the  goods  in  an 
action  for  the  wrongful  conversion.  The  removal  of  the  goods,  under 
the  circumstances,  was  clearly  a  wrongful  act ;  and  the  only  question 
on  this  part  of  the  case  is  whether  the  right  to  bring  an  action  of  tort, 
once  clearly  vested  in  Pitman,  has  ever  been  destroyed.  We  think  that 
the  invoice  sent  in  by  the  auctioneer  and  the  claim  made  by  the 
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assignees  are  not  safficient  to  destroy  this  right  of  action.  If  an 
action  were  brought  on  the  contract,  the  tort  would  be  taken  to  be 
waived  in  such  action ;  but  we  do  not  think  that  the  demand  of  the 
price  of  the  goods  hj  the  auctioneer,  or  the  claim  of  the  amount  as 
sent  in  by  the  assignees,  can  ^e  treated  as  a  release  of  the  right  of 
action. 

The  result  of  our  opinion,  upon  the  whole  case,  is,  that  the  plaintiffs 
are  not  entitled  to  recover  from  Tutton  '''the  amount  received  by  ^^^^ 
him  and  remaining  in  his  hands ;  Pitman's  right  as  to  that  amount  *- 
having  passed  to  his  assignees  under  the  bankruptcy :  and  that,  though 
in  an  action  on  the  contract,  to  recover  from  the  plaintiffs  the  amount 
of  the  goods  sold  to  them,  they  might  probably  be  allowed  to  set  off 
their  debt,  yet  that  they  are  liable  in  an  action  of  tort  to  the  assignees 
for  the  value  of  these  goods. 

Oar  judgment,  therefore,  will  be  for  the  defendant. 


RICHARD  CUDWELL  GARDNER,  JAMES  SYKES,  and  JOHN 

SYKES  GARDNER,  v.  WALSH. 

Action  Against  A.  on  a  joint  and  several  promissory  note  made  by  A.,  B.,  and  C.  Plea:  That  the 
note  at  the  time  when  it  was  first  made  was  intended  by  defendant  to  be,  and  was,  made  by  B. 
and  defendant  only,  and  that,  after  it  was  made  by  B.  and  defendant,  being  the  making  by 
the  defendant  in  the  declaration  mentioned  and  after  the  note  '*  was  completely  issued  and 
negotiatedf  that  is  to  say  by"  B.  and  defendant,  plaintiff  altered  it  in  a  material  part  by  causing 
G.  to  sign  it  as  a  joint  and  several  maker,  and  that  this  was  not  in  correction  of  any  mistake, 
nor  to  farther  any  intention  of  the  parties  existing  when  the  note  was  first  made  by  defendant, 
or  first  issued  and  negotiated.    Issue  thereon. 

At  the  trial,  il  appeared  that  B.,  being  indebted  to  plaintiff,  agreed  to  get  two  sureties,  defendant 
and  C,  to  join  her  in  a  joint  and  several  note  to  plaintiff.  B.  and  defendant  signed  the  note 
together,  and  gave  it  to  plain tiffl  The  evidence  tended  to  show  that,  when  defendant  signed 
it,  plaintiff  and  B.  both  intended  that  C.  should  afterwards  sign,  but  that  defendant  was  not 
informed  of  this.    Defendant  had  a  verdict    On  a  rule  for  a  now  trial : 

field:  (overruling  Catton  v.  Simpson,  8  A.  A  E.  138,)>that  the  addition  of  C.'s  name  was  a  mate- 
rial alteration,  and,  if  made  after  the  note  was  issued,  would  avoid  it  But  the  Court,  without 
deciding  whether  the  note  was  in  point  of  law  issued,  supposing  the  plaintiffs  and  B.  did  not 
suppose  it  complete,  though  defendant  did,  granted  a  new  trial,  with  leave  to  amend  the  plea, 
that  the  question  might  be  raised  distinctly. 

Count:  That  defendant  and  one  Elizabeth  Barton  and  one  Alice 
Clarke,  by  their  promissory  note  now  overdue,  jointly  and  severally 
promised  to  pay  to  plaintiffs,  or  order,  5002. 

Plea,  amongst  others  :  <<  That  the  said  promissory  note,  at  the  time 
^lien  the  same  was  first  made  and  drawn,  was  intended  by  the  defend- 
ant to  be,  and  was  made  and  drawn  by,  the  said  Elizabeth  Barton  and 
the  defendant  only  ;  and  that,  after  the  same  was  so  made  *and  ^^^ . 
drawn  by  the  said  Elizabeth  Barton  and  the  defendant  (being  the  *- 
said  making  thereof  by  the  defendant  in  the  declaration  mentioned), 
and  after  the  said  note  was  completed,  issued,  and  negotiated,  that  is  to 
Bay  by  the  said  Elizabeth  Barton  and  the  defendant    the  plaintiffs, 
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without  the  consent  of  the  defendant,  caused  the  same  to  be  added  ta 
altered,  and  changed  in  a  material  part  thereof,  and  in  a  material  point, 
that  is  to  say  by  causing  the  said  Alice  Clarke  to  sign  the  same  and  to 
become  and  be  a  joint  maker  thereof."  Averment :  that  the  alteration 
was  not  made  in  correction  of  any  mistake  originally  made  in  the 
making  or  drawing  of  the  note,  «  nor  to  further  any  intention  of  the 
said  parties,  or  either  of  them,  existing  at  the  time  when  the  note  i?a8 
first  made  by  the  defendant,  or  was  first  issued  or  negotiated."  Issue 
thereon. 

The  other  pleas  led  to  issues  which  it  is  not  necessary  to  notice. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  sittings  at  West- 
minster after  Michaelmas  Term,  1854,  plaintiffs  proved  the  handwriting 
of  the  defendant  to  a  joint  and  several  note  for  5002.  signed  by  Eliza- 
beth Barton,  the  defendant,  and  Alice  Clarke,  and  thus  made  a  primS 
facie  case.  The  defendant  then  gave  evidence ;  and  plaintifis  gave  evi- 
dence in  reply.  On  the  whole  of  this  evidence  taken  together  it 
appeared  that  plaintiffs  were  merchants  at  Manchester,  and  had  busi- 
ness transactions  with  Elizabeth  Barton.  They  had  arranged  with  her 
that  they  would  give  her  further  credit  if  she  could  get  two  sureties  to 
sign  with  her  a  promissory  note ;  and  she  had  proposed  to  them  the 
defendant  and  Alice  Clarke.  Elizabeth  Barton  proposed  to  defendant 
^^^1  to  sign  the  note  as  her  surety ;  he  agreed  to  do  *so,  and  accom- 
-^  panied  her  to  Manchester,  and  there,  in  the  office  of  plaintiffs, 
signed  the  note  along  with  Barton,  Afterwards  Clarke  also  signed 
the  note.  It  was  clearly  shown  that,  at  the  time  the  defendant  signed 
the  note,  Barton,  the  principal  debtor,  was  a  party  to  the  arrangement 
that  Clarke  was  to  sign  it  as  an  additional  surety  ;  but  it  was  left  in 
doubt  on  the  evidence  whether  the  defendant  was  aware  of  this  arrange- 
ment or  not.  The  learned  judge  directed  the  jury  that,  if  the  signa- 
ture of  Clarke  was  added  without  the  previous  assent  of  defendant,  the 
plea  was  made  out,  as  the  addition  of  her  signature  materially  altered 
the  note.  The  jury  found  for  the  defendant  on  the  issue  on  the  plea, 
and  for  the  plaintiffs  on  the  other  issues. 

Bramwelly  in  the  ensuing  Term,  moved  for  a  new  trial  for  misdirec- 
tion, on  two  grounds :  first,  that,  supposing  the  addition  of  darkens 
name  to  be  unauthorized  by  defendant,  it  was  not  a  material  alteration 
in  the  contract ;  and,  secondly,  that  the  defendant,  under  the  ckcum- 
stances,  was  bound  to  the  plaintiffs  by  the  arrangement  made  by  Bar- 
ton with  them,  whether  he  had  personal  knowledge  of  its  terms  or  not. 
The  Court,(a)  during  the  motion,  expressed  a  strong  opinion  that  the 
alteration,  if  unsanctioned,  was  material.  Bramwdl  acquiesced  in 
this,  and  abandoned  the  first  point,  but  urged  the  second.  The  Court 
took  time  to  consider,  and  ultimately  granted  the  rule  upon  both  points. 

(a)  Lord  Cainpb«U,  C.  J.,  Coleridge,  Wlghtman,  and  Cromptooi  Js. 
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MUler,  Serjt.,  in  Easter  Term  (April  23d),  showed  caa8e.(a) — The 
role  has  been  granted  on  both  'grounds  apparently  by  mistake,  as  it  was 
understood  to  be  ^refused  on  the  first  ground.  [Lord  Campbell,  ^^^^ 
C.  J. — ^The  Court  expressed  a  strong  opinion  that  the  alteration  '- 
was  material ;  and  I  think  Mr.  Bramwell  admitted  that  such  was  his 
own  opinion :  but,  when  considering  whether  we  should  grant  the  rule 
on  the  second  ground,  we  found  the  case  of  Catton  v.  Simpson,  8  A.  &  E. 
136  (E.  C.  L.  R.  Yol.  35).]  The  addition  of  another  surety  materially 
alters  the  rights  of  the  defendant  to  contribution  in  case  he  pays  the 
debt.  The  liability  of  a  co-contractor  to  contribution  is  to  pay  an  aliquot 
part  according  to  the  number  of  persons  liable,(a)  so  that,  if  the  added 
party  is  insolvent,  his  being  liable  would  be  a  prejudice  to  the  original 
contractor  who  had  paid  all.  [Lord  Cahpbbll,  C.  J. — Yet  Catton  v. 
Simpson  b  expressly  in  point.]  That  case  is  not  law ;  any  unauthorized 
alteration  in  the  contract  avoids  it ;  Burchfield  v.  Moore,  8  E.  &  B. 
683  {E.  G.  L.  R.  vdl.  77). 

Then,  as  to  the  other  point.  The  material  part  of  the  plea  is  that 
the  signature  of  Clarke  was .  added  without  the  defendant's  assent. 
[Cbompton,  J. — It  is  a  material  part  of  the  defence,  at  least  it  is  a 
material  part  of  this  plea  as  pleaded,  that  the  alteration  was  made 
<<  after  the  said  note  was  completed,  issued,  and  negotiated."  Now  it 
seems  to  me  a  very  grave  question  whether,  if  a  person  takes  an  instru- 
ment, not  intending  to  take  it  as  a  perfect  instrument,  but  as  an  imper- 
fect one  to  which  there  is  to  be  an  addition,  it  can  be  said  to  be  com- 
pleted and  issued,  whatever  might  be  the  intention  of  the  parties  giving 
it.  Of  course,  if  the  plaintiffs,  when  taking  the  note,  had  induced  the 
defendant  to  believe  that  it  was  perfect,  and  that  there  was  to  be  no 
further  ^csignature,  they  could  not  deny  that  it  was  perfect.  ^^^^ 
[Lord  Campbell,  C.  J. — It  may  be  a  question  whether  allowing  *- 
a  note  to  be  signed  in  a  form  apparently  perfect,  without  informing  the 
signer  of  an  intended  additioh,  is  not  equivalent  to  a  representation 
that  it  is  perfect.] 

Bramwell  and  Miltvardy  in  support  of  the  rule. — Catton  v.  Simpson, 
8  A.  &  E.  136  (E.  C.  L.  R.  vol.  35),  was  not  known  to  the  plaintiffs' 
counsel  when  the  rule  was  moved.  It  may  be  supported  on  the  ground 
that  a  j^int  and  several  contract  is,  in  effect,  one  paper  containing  more 
than  one  contract ;  King  v.  Hoare,  13  M.  &  W.  494,  505.  f  If  the  con- 
tracts, in  a  joint  and  several  note  by  A.  and  B.,  were  written  at  full 
length,  they  would  be  :  1st.  «  We,  A.  and  B.,  jointly  promise  to  pay  ;*' 
2d.  «» I,  A.,  promise  to  pay ;"  and  3d.  « I,  B.,  promise  to  pay."  Now 
the  addition  of  the  name  of  C.  alters  the  first  of  those  contracts ;  and 
it  adds  a  fourth  contract,  namely,  « I,  C,  promise  to  pay ;"  but  it  in  no 
way  affects  the  second  and  third  contracts.     <<  If  three  or  more  bind 

(a)  Before  Lord  Campbell,  C.  J.,  Erie  and  Crompton,  Ja. 
(6)  See  Batard  v.  Hawes,  2  E.  A  B.  287  (£.  C.  L.  R.  vol.  75). 
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themselves  jointly  and  seyerally,  the  obligee  cannot  sue  two  of  them 
only  jointly;"  5  Bac.  Abr.  813,  (7th. ed.),  ObligationB  (D)  4.  It 
follows  that,  on  the  addition  of  the  name  of  C,  you  can  no  longer  sue 
A.  and  B.  jointly,  but  the  joint  note  may  be  valid  whilst  the  several  is 
not ;  Maclae  v.  Sutherland,  3  E.  &  B.  1  (E.  C.  L.  R.  vol.  77) ;  or  vice 
versa.  At  all  events,  Catton  v.  Simpson  is  expressly  in  point,  and 
should  not  be  overruled  except  in  a  Court  of  error. 

The  other  point  is  one  of  great  importance.     The  plaintiffs  have 
*R«l  stipulated  with  their  principal  debtor  *Barton  for  a  note  to  be 

^  signed  by  her,  the  defendant  and  Clarke.  She  and  the  defendant 
only  signed  at  first.  Then,  unless  Clarke  signed,  Barton  might,  if 
sued,  set  up  the  absence  of  Clarke's  name  as  a  defence ;  Awde  v.  Dixon, 
6  Exch.  869  ;t  and,  if  Clarke's  name  be  added,  then,  according  to  the 
defendant,  that  is  a  defence  on  defendant's  part.  So  that  the  defend- 
ant's position  seems  to  be  that  no  creditor  can  have  a  good  security 
unless  all  the  sureties  executed  at  once.  [Lord  Campbell,  C.  J. — ^If 
the  plaintiffs  had  ascertained  that  the  defendant  was  informed  of  the 
arrangement  that  there  should  be  another  surety,  no  difficulty  would 
have  arisen.  Might  not  the  defendant  reasonably  assume  that  the  note 
was  perfect,  he  not  being  informed  that  it  was  to  be  added  to?]  No: 
he  knew  that  Barton  had  made  some  arrangement  with  the  plaintifis; 
he  went  to  them  in  furtherance  of  that  arrangement;  and  he  ought  to 
have  inquired  what  its  terms  were,  unless  he  intended  to  be  bound  by 
the  arrangement,  whatever  it  was,  which  Barton,  the  principal  debtor, 
had  made.  In  effect  he  constituted  her  his  agent  to  make  an  agree- 
ment :  or,  at  all  events,  there  was  evidence  that  he  had  done  so ;  and 
that  question  was  not  left  to  the  jury.  Our.  adv.  vuU, 

Lord  Campbell,  C.  J.,  in  this  term  (May  24th),  delivered  judg- 
ment. 

In  this  case  we  are  all  of  opinion  that  the  rule  cannot  be  supported 
on  the  ground  that  the  signing  of  the  -note  by  Mrs.  Clarke  did  not 
amount  to  an  alteration  of  the  note  and  of  the  liability  of  the  defendant 
^^q^  in  a  material  *point.  Supposing  the  other  allegations  of  the  plea 
^  to  be  proved,  we  think  there  is  sufficient  evidence  that  "the 
plaintiffs,  without  the  consent  of  the  defendant,  caused  the  said  note  to 
be  added  to,  altered,  and  changed  in  a  material  part  thereof,  and  in  a 
material  point,  that  is  to  say  by  causing  the  said  Alice  Clarke  to  sign 
the  same."  If,  after  the  note  was  a  perfect  instrument,  according  to 
the  intention  of  the  parties,  as  the  joint  and  several  promissory  note 
of  the  defendant  and  Elizabeth  Barton,  and  after  it  had  been  <<  com- 
pleted, issued,  and  negotiated,"  the  plaintiffs,  without  the  consent  of 
the  defendant,  had  caused  it  to  be  signed  by  Alice  Clarke  as  a  joint 
and  several  maker,  along  with  the  defendant  and  Elizabeth  Barton, 
according  to  principle  and  authority  he  is  discharged  from  his  liability 
upon  it.     There  would  be  no  difficulty  in  showing  thaf,  under  certain 
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circumstances  which  might  have  supervened,  this  alteration  might  have 
been  prejudicial  to  the  defendant.  But  we  conceive  that  he  is  dis- 
charged from  his  liability  if  the  altered  instrument,  supposing  it  to  be 
genuine,  would  operate  differently  from  the  original  instrument,  whether 
the  alteration  be  or  be  not  to  his  prejudice.  If  a  promissory  note  pay- 
able at  three  months  after  date  were  altered  by  the  payee  to  six  months, 
or  if,  being  made  for  1002.,  he  should  alter  it  to  502.,  we  conceive  that 
he  could  not  sue  the  maker  upon  it  after  the  alteration,  either  in  its 
altered  or  original  form.  The  alleged  maker  was  no  party  to  a  note  at 
three  months,  or  for  502. ;  and  the  note  at  six  months  for  1002.,  to 
which  he  was  a  party,  is  vitiated  by  the  alteration. 

This  principle,  which  in  Pigot's  Case,  11  Rep.  26  b,  was  established 
with  respect  to  deeds,  was  applied  to  negotiable  ^instruments  in  ^^^^ 
Master  t*.  Miller,  4  T.  R.  320  ;(a)  and  (as  far  as  we  are  aware)  it  *- 
has,  with  one  exception,  been  uniformly  acted  upon  down  to  the  recent 
case  of  Burchfield  v.  Moore,  3  E.  &  B.  683  (E.  C.  L.  R.  vol.  77). 

The  exception  is  Gatton  v.  Simpson,  8  A.  &  E.  136  (E.  G.  L.  R.  vol. 
35).  That  case  certainly  does  very  nearly  resemble  the  present.  The 
defendant  had,  as  surety,  signed  a  joint  and  promissory  note  with  the 
principal  debtor,  having  no  reason  to  suppose  that  any  one  else  was  to 
sign  it.  Afterwards  the  payee,  without  the  knowledge  of  the  defendant, 
induced  another  person  to  sign  it,  with  a  view  to  strengthen  the  security ; 
and  the  Gourt  held  that  the  defendant  was  still  liable  upon  it.  But  the 
decision  took  place  merely  on  refusing  a  rule  to  show  cause  why  there 
should  not  be  a  new  trial.  It  seems  to  have  proceeded  on  the  ground 
that,  as  the  new  surety  could  not  be  liable  on  the  note  by  reason  of  the 
stamp  laws,  the  alteration  operated  nothing,  although  the  counsel  urged 
that  (<  a  note  with  an  altered  date  does  not  bind  any  one  to  the  new 
contract,  yet  the  old  contract  is  void."  The  judgment  of  the  Court  was, 
without  further  reasons,  in  these  words :  <<In  the  absence  of  all  authority, 
we  shall  hold  that  this  was  not  an  alteration  of  the  note,  but  merely  an 
addition  which  had  no  effect."  With  sincere  respect  for  the  learned 
Judges  who  concurred  in  this  decision,  we  feel  bound  to  say  that,  in  our 
opinion,  it  is  contrary  to  the  authorities,  and  that  it  is  not  law. 

The  counsel  for  the  present  plaintiffs  ingeniously  argued  that  the 
defendant,  in  signing  the  promissory  note,  had  entered  into  two  con- 
tracts, one  separately,  and  ^another  jointly  with  Elizabeth  Bar-  ^^^^ 
ton ;  that,  although  they  were  both  written  on  the  same  piece  of  ^ 
paper,  and  expressed  in  the  same  sentence,  they  might  be  treated  as  if 
they  had  been  written  on  separate  pieces  of  paper  respectively  signed 
by  the  defendant ;  and  that  the  separate  contract  on  which  the  present 
action  is  brought  is  not  at  all  affected  by  the  signature  of  Alice  Clarke, 
which  made  her  a  party  to  the  joint  contract  entered  into  by  the  de- 
fendant  along  with  Elizabeth  Barton.     But  we  must  consider  that  a 

(a)  Afflrm«d  on  errori  in  Exeh.  Ch.,  S  H.  BL  Ul. 
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joint  and  seyeral  promissory  note,  although  it  contains  two  promises  in 
the  alternative,  is  one  contract  and  one  instrument,  and  that,  if  it  is 
designedly  altered  in  any  part  by  the  payee  so  as  to  alter  the  liability 
of  the  makers,  it  is  entirely  vitiated.  According  to  Pigot's  Case,  11 
Rep.  26  b,  if  the  party  to  a  deed  makes  an  alteration  in  a  covenant  after 
the  deed  is  executed,  not  only  the  covenant,  but  the  whole  deed,  becomes 
void.  *  ' 

But,  although  we  entertain  no  doubt  upon  this  point,  we  do  not  come 
to  the  conclusion  that  the  rule  should  be  discharged.  Looking  to  some 
of  the  allegations  of  the  fifth  plea,  a  difficulty  arises  with  respect  to  the 
construction  to  be  put  upon  them  and  the  evidence  necessary  to  support 
them.  We  therefore  think  the  proper  course  will  be  to  make  the  rule 
absolute  for  a  new  trial,  the  defendant  being  confined  to  one  plea  ad- 
dressed to  the  alleged  vitiation  of  the  note  by  the  signature  of  Alice 
Clarke,  and  having  leave  to  amend  that  plea  as  he  may  be  advised.  The 
costs  of  the  first  trial,  after  deducting  the  costs  of  the  issues  found  for 
the  plaintifis,  to  abide  the  event  of  the  new  trial. 

Rule  accordingly. 

See  the  American  Ctoes  on  the  sub-  on  Bills,  4th  American  Edition,  p.  387, 
ject  of  the  alteration  of  notes,  in  Byles    note  (2). 
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Stat  9  A  10  Vict  0.  95,  a.  12S,  enaots  that»  where  ''the  plaintiiF  dwells  more  than  twentj  milei 
from  the  defendant,"  actions  may,  at  the  option  of  the  plaintiiT,  he  hrouf  ht  as  if  that  Act  had 
not  passed. 

Held :  that  the  distance  between  the  dwellings  is  to  be  measured  in  a  straight  Une  from  one  to 
the  other  on  the  horiiontal  plane. 

In  this  cause  the  plaintiff  had  obtained  a  verdict  for  less  than  201.  in 
an  action  of  contract. 

WatsoUj  in  last  Term,  obtained  a  rule  calling  on  the  defendant  to  show 
cause  why  the  plaintiff  should  not  have  his  costs. 

From  the  affidavits  on  both  sides  it  appeared  that,  at  the  time  the 
action  commenced,  the  plaintiff  and  defendant  both  dwelt  in  the  fens  of 
Lincolnshire.  The  distance  in  a  straight  line  between  their  residences 
was  about  twelve  miles ;  but  from  the  nature  of  the  country  it  was  im- 
practicable to  go  in  a  direct  line.  By  a  footway,  the  measured  distance 
was  sixteen  miles,  six  furlongs,  one  hundred  and  thirty-nine  yards. 
The  distance  by  the  nearest  public  carriage  road  was,  according  to  the 
measurements  made  on  behalf  of  the  plaintiff,  nearly  twenty-one  miles ; 
according  to  the  defendant's  measurements,  a  little  less  than  twenty 
miles. 

Of-  ffayes  now  showed  cause. — The  question  is  whether  this  was,  within 
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the  meaning  of  stat.  13  &  14  Viet.  c.  61,  s.  13,  an  action  brought  for  a 
cause  in  which  concurrent  jurisdiction  ia  given  to  the  superior  Courts  by 
Stat.  9  &  10  Vict.  c.  95,  s.  128.  That  again  depends  on  the  interpre- 
tation of  the  words  '^  where  the  plaintiff  dwells  more  than  twenty  miles 
from  the  defendant*'  used  in  that  latter  sectioiL  If  the  interpretation 
put  opon  that  enactment  by  the  Court  is  that  the  twenty  miles  are  to 
*b6  measured  along  the  nearest  practicable  carriage  road,  it  is  r^qn 
agreed  that  the  rule  should  be  enlarged  until  the  precise  distance  *- 
is  ascertained ;  but,  if  it  is  to  be  taken,  as  the  defendant  contends,  as 
the  crow  flies,  or  even  by  the  nearest  way  in  which  a  man  can  travel, 
that  is  by  a  footway,  the  rule  should  be  discharged. 

It  is  submitted  that  the  true  mode  of  measuring  the  distance  is  the 
straight  line.  The  question  was  discussed,  but  not  decided,  in  Stokes 
V.  Grissell,  14  Com.  B.  678  (E.  C.  L.  B.  vol.  78).  There  Jervis,  C.  J  , 
aad  Maule,  J.,  expressed  their  opinions  that  the  distance  is  to  be  measured 
as  the  crow  flies.  [Lord  Campbell,  C.  J. — What  is  meant  by  that 
phrase  is  a  straight  line  from  point  to  point.  If  a  hill  intervenes,  the 
shortest  practical  route  for  a  real  crow  might  be,  according  to  circum- 
stances, over  it  or  round  it ;  but  the  straight  line  goes  through  it.] 
The  accurate  phrase  probably  is  that  adopted  by  the  Legislature  in 
Btat.  6  &  7  Vict.  c.  18,  s.  76,  the  distance  <<  as  measured  in  a  straight 
line  on  the  horizontal  plane."  In  most  modern  Acts  express  words 
have  been  introduced  to  show  in  what  manner  the  Legislature  intended 
the  distance  to  be  computed:  as,  for  instance,  in  stat.  2  &  3  Vict.  c. 
47, 8.  2,  in  limiting  the  distance  within  which  places  may  be  added  to 
a  Metropolitan  police  district ;  stat.  17  &  18  Vict.  c.  83,  s.  7,  as  to  the 
distance  within  which  bankers'  checks  may  circulate,  and  the  Begis- 
tration  Act  (6  &  7  Vict.  c.  18),  s.  76,  already  referred  to.  In  all  of 
these,  convenience  has  led  the  Legislature  to  adopt  the  straight  line. 
And  it  is  obvious  that  it  is  the  most  convenient ;  for,  if  the  line  of 
practical  communication  is  to  be  taken,  the  question  must  arise  whether  it 
is  the  line  for  a  ^pedestrian  or  a  traveller  in  a  carriage,  which  in  this  p^g . 
very  case  appear  to  be  very  different.  And,  if  Lt  is  to  be  the  nearest  ^ 
practicable  way  for  horses,  does  that  mean  the  nearest  way  when  the  fens 
are  dry  in  summer  or  frozen  in  winter,  or  the  nearest  way  when  they 
are  flooded  ?  The  authorities  are  in  favour  of  the  defendant's  con- 
Btraction.  In  Leigh  t;.  Hind,  9  B.  t  C.  774  (E.  C.  L.  B.  vol.  17),  the 
vay  by  the  nearest  mode  of  access  was  less  than  the  distance  prescribed 
bj  the  covenant ;  and  in  Woods  v.  Dennett^  2  Stark.  89  (E.  C.  L.  B. 
vol.  3),  neither  party  appears  to  have  insisted  on  the  direct  line.  In 
neither  case,  therefore,  was  it  necessary  to  decide  the  question.  But 
in  Leigh  v.  Hind,  Parke,  J.,  says:  <«I  should  have  thought  that  the 
proper  mode  of  admeasuring  the  distance,  would  be  to  take  a  straight 
line  from  house  to  house,  in  common  parlance,  as  the  crow  flies.  The 
defendant  agrees  not  to  keep  a  public-bouse  within  the  distance  of  half 
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a  mile ;  the  plain  and  ordinary  sense  of  these  words  is,  the  actual  dis- 
tance,  and  I  think  they  ought  to  be  so  understood  unless  we  can  collect 
from  the  context  that  they  were  meant  to  be  used  in  a  different  sense ; 
and  here  the  context  raises  no  such  inference.  Neither  of  the  parties 
contemplated  that  the  customers  of  one  public-house,  were  to  go  from 
thence  to  the  other.  It  seems  to  me,  therefore,  that  the  distance 
should  have  been  ascertained  without  any  reference  to  the  modes  of 
communication."  That  is  all  applicable  to  the  present  case.  [Cols- 
ridge,  J. — Does  not  the  Legislature,  in  this  Act,  contemplate  that  the 
litigants  are  to  go  from  the  one  dwelling  to  the  other  ?  Unless  it  did,  it 
seems  strange  that  the  distance  between  their  dwellings  is  made  to  deter- 
mine whether  it  is  proper  to  sue  in  the  county  court  or  not.]  The  distance 
^q-^  the  litigants  '*'will  have  to  travel  depends  on  their  distance  from 

-'  the  county  court,  not  from  each  other.  In  Regina  v.  Saffron  Wal- 
den,  9  Q.  B.  76,  (E.  G.  L.  R.  vol.  58),  it  was  necessary  to  decide  what 
was  meant,  in  stat.  4  &  5  W.  4,  c.  76,  s.  68,  by  the  words  « inhabit 
within  ten  miles"  of  a  parish.  The  Court  adopted  the  view  of  Parke, 
J.,  in  Leigh  t;.  Hind,  and  held  that  the  ten  miles  must  be  measured  by 
a  direct  line.  [Crompton,  J.— The  Legislature,  which  must  be  taken 
to  know  that  such  was  the  construction  put  upon  the  words  by  this 
Court,  and  that  the  decision  stood  unreversed,  uses  the  same  words.  It 
seems  fair  to  say  that  it  was  intended  that  they  should  be  construed  in 
the  same  manner.] 

Watson,  in  support  of  the  rule.  In  Regina  v.  Saffron  Walden 
Lord  Denman,  C.  J.,  pointed  out  the  inconvenience  of  a  settlement 
((being  good  one  day  and  bad  the  next,"  according  to  the  change  of 
roads.  But  in  the  present  enactment  the  right  to  sue  is  fixed  accord- 
ing to  the  distance  when  the  action  commenced,  and  never  can  vary. 
The  object  of  the  enactment  must  be  looked  to ;  it  was  to  allow  a  plain- 
tiff* to  sue  in  the  superior  Court  when  there  were  not  reasonable  faci- 
lities for  carrying  on  a  suit  in  the  county  court :  and,  as  a  great  part 
of  the  business  in  a  county  court  suit  is  carried  on  by  notices  delivered 
by  the  one  party  to  the  other,  these  facilities  depend,  to  a  great  extent, 
on  the  means  of  communication  between  the  parties.  That  depends, 
not  on  the  straight  line  distance,  but  the  distance  by  the  road.  This 
^Q^^  consideration  supplies  the  *guide  from  the  context,  which  Parke, 

-^  J.,  in  Leigh  v.  Hind,  and  this  Court  in  Regina  v.  Saffron  Walden, 
said  would  influence  the  construction  of  the  words.  The  distance  un- 
der the  five  mile  Acts  (35  Eliz.  c.  2,  s.  8,  and  8  Jac.  1,  c.  5,  s.  6),  was 
reckoned,  <<  not  by  straight  lines,  as  a  bird  or  arrow  may  fly,  but  ac- 
cording to  the  nearest  and  most  usual  way  ;'*  1  Hawkins  Pleas  of  the 
Crown  (7th  edition  by  Leach),  54,  B.  1,  ch.  12,  s.  15 ;  Wing  v.  Earle, 
Cro.  Eliz.  267.  In  Atkyns  v.  Kinnier,  4  Exch.  776,t  Parke,  B.,  appears 
to  treat  the  decision  in  Leigh  v.  Hind  as  establishing  that,  contrary  to 
his  opinion  expressed  in  that  case,  the  nearest  convenient  way  was  to 


5  ELLIS  &  BLACKBURN.    Q.  B.  96 

ba  taken.  In  Stokes  v,  Grissell,  14  Com.  B.  678,  the  decision  was  on 
another  point.  It  rather  appears  that  on  this  point  the  Judges  in  banc 
were  equally  divided:  and,  as  Cresswell,  J.,  made  the  order,  it  ap- 
pears that  there  is  a  majority  of  one  in  that  Court  in  favour  of  the 
plaintiiF. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  distance  is  to  be 
measured  in  a  straight  line  along  the  horizontal  plane  from  point  to 
point.  The  words  of  the  Act,  «'  where  the  plaintiff  dwells  more  than 
twenty  miles  from  the  defendant,". are  general,  and  do  not  specify  how 
that  distance  is  to  be  measured.  We  are  therefore  to  consider  what  is 
the  meaning  of  the  Legislature.  And  I  think  that  we  must  suppose 
that  the  Legislature  intended  by  the  words  to  express  the  meaning  that 
would  be  most  convenient  and  most  capable  of  being  ascertained.  Now, 
if  the  distance  is  to  be  measured  by  the  nearest  practicable  way,  see 
how  uncertain  it  is.  '*'The  nearest  mode  of  access  may  be  by  ^^^^ 
boat,  by  a  route  varying  every  day  according  to  the  state  of  the  *- 
tide;  or,  if  it  be  by  land,  it  may  be  rendered  longer  or  shorter  by 
changes  in  the  road.  But  if  the  straight  line  measurement  be  adopted 
there  can  be  no  uncertainty.  Even  where  there  are  mountains  to  be 
ascended  and  descended,  it  is  easy  for  a  surveyor  to  ascertain  the  dis- 
tance from  point  to  point. 

Then,  that  construction  being  the  convenient  one,  what  obstacle  is 
there  to  adopting  it  ?  I  do  not  think  the  decisions  on  the  five  mile 
Acts,  or  on  broken  covenants,  assist  us  much :  but  Begina  v.  Saffron 
Walden  is  a  decision  in  which  the  Court  construed  similar  words,  in  an 
Act,  as  meaning  the  distance  in  a  straight  line.  In  Stokes  v.  Grissell 
two  Judges  in  the  Court  of  Common  Pleas  approved  of  that  decision. 
Two  others  seem  to  have  doubted,  but  not  to  have  dissented.  It  seems, 
to  me  that  we  ought  to  adhere  to  it. 

CoLBBiDQE,  J. — I  have  had  doubts  during  the  argument,  not  yet 
entirely  removed,  as  to  the  intention  of  the  Legislature.  The  concur- 
rent jurisdiction  is  not  made  to  depend  on  the  parties  dwelling  within 
a  circle  of  twenty  miles  radius  from  the  county  court,  but  on  their 
dwelling  within  twenty  miles  of  each  other.  Unless  that  enactment 
was  passed  with  reference  to  their  practical  means  of  communicating 
with  each  other,  there  is  no  reason  for  it.  And  I  think  that,  in  popular 
language,  when  it  is  said  one  place  is  twenty  miles  from  ^another,  r^aa 
it  is  meant  that  such  is  the  distance  by  the  road.  But,  though  I  *- 
have  doubts,  not  yet  removed,  as  to  the  intention  of  the  Legislature,  I 
have  none  that  the  mode  of  measurement  by  the  straight  line  is  far  the 
more  certain  and  convenient ;  and  I  also  think  that  there  is  no  substan- 
tial dbtinction  between  the  language  of  this  Act  and  that  construed  in 
Regina  v.  Saffron  Walden,  9  Q.  B.  76  (E.  C.  L.  R.  voL  58).  I  there- 
fore agree  that  it  is  safer  to  adopt  that  construction. 

Erle,  J. — I  think  that  the  distance  should  be  maasured  in  a  straight 
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line.  Similar  words  were  so  construed  in  Regina  v.  Saffron  WaldeD,9 
Q.  B.  76  (E.  G.  L.  K.  vol.  58).  Such  was  the  opinion  of  two  judges 
in  Stokes  v.  Grissoll,  14  Com.  B.  678  (78  E.  C.  L.  R.  vol.  78),  and  of 
Parke,  J.,  in  Leigh  v.  Hind,  9  B.  &  C.  774  (E.  C.  L.  R.  vol.  17) ;  and 
this  mode  of  measurement  has  been  adopted  bj  the  Legislature  as  the 
most  convenient  in  several  cases. 

If  the  matter  were  res  integra,  I  should  say  that,  words  being  equally 
capable  of  bearing  two  meanings,  we  ought  to  adopt  that  which  gives 
the  most  convenient  construction.  And  I  have  no  doubt  the  straight 
line  is  far  more  easily  ascertainable,  even  if  minute  accuracy  is  required, 
then  the  nearest  practicable  road.  Does  that  mean  a  footway  or  a  car. 
riage-way  ?  Or,  if  a  footway  will  not  do,  will  a  bridle  path  ?  In  an 
aquatic  country  are  we  to  take  to  a  boat  ?  All  these  are  questions  of 
doubt  avoided  by  the  simple  rule  now  adopted.  And  this  decision,  if 
not  overruled,  will  enable  those  who  draw  Acts  of  Parliament  in  future 
4(001  ^0  uso  ^h®  general  words  knowing  that  '*'they  will  be  construed  to 
^  mean  the  distance  in  a  straight  line.  When,  for  any  reason,  the 
intention  is  to  express  the  distance  by  the  road,  it  will  be  easy  to 
say  so. 

Crompton,  J.-<-If  this  question  were  quite  new,  the  convenience 
-would  be  all  in  favour  of  construing  the  distance  as  that  measured  in  a 
straight  line;  and  the  words  would  be,  to  say  the  least,  capable  of  bear- 
ing that  construction.  In  common  language,  if  you  ask  how  far  is  it 
from  one  place  to  another,  the  answer  often  is :  Do  you  mean  by  the 
road,  or  by  the  fields,  or  as  the  crow  flies  ?  But,  the  recent  authorities 
being  all  in  favour  of  this  construction,  and  the  decision  in  Regina  r. 
Saffron  Walden  being  precisely  in  point,  we  ought  to  adhere  to  it  at 
any  rate,  so  that  the  Legislature  may  know  how  such  general  words  in 
an  Act  will  be  construed,  and  use  them  in  that  sense. 

Rule  discharged. 


»iom  *-*^I-''RED  EGGINGTON  v.  The  Mayor,  Aldermen  and  Citizens 
^""J      of  LICHFIELD,  CHARLES  SIMPSON,  JOSEPH  PAGE, 
and  Others.    May  28. 

The  Same  v.  The  Mayor,  Aldermen  and  Citizens  of  LICHFIELD, 
CHARLES  SIMPSON,  THOMAS  WOLLASTON,  and  Others, 

Trefpui  for  lalie  impriBOiimeDt  in  two  aistioM,  one  ag&lDit  the  Corporation  of  L.,  S.,  and  P.,  tb« 
other  agMnet  the  Corporation  of  L.,  S.,  and  W.  Plea  in  each  case,  Not  guilty,  by  f  tatute,  5  k 
6  W.  4, «.  ?•,  s.  13S. 

Ob  the  trial  it  appeared  tiiat  plaintiffhad  been  town  clerk  of  L.,  waf  die mlued,  and  8.  appointed 
hie  racceseer.  The  Corporation,  by  a  minute  under  their  leal,  directed  S.,  as  their  attorney, 
to  tako  proceedings  %gainst  plalntUT,  under  stat  5  ft  6  W.  4,  c  76,  s.  60,  for  wilfully  refusing 
to  deliver  books,  4to.  8.  procured  a  oonTietion  before  two  Justices,  and  obtained  a  wamat 
from  them,  whidi  he  gave  to  P.,  a  eonstablo.  He  adrised  P.  that  it  might  be  executed  on 
Sunday ;  and  P.  did  execute  it  on  Sunday,  and  eonreyed  plaintiff  to  gaoL  S.  procured  a  second 
warrant  from  the  same  justices,  which,  by  his  directions,  P.  lodged  with  the  gaoler.    Plaintiff 
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lukTiDg  sued  out  a  habeas  eoqsas,  the  two  warrants  were  returned :  the  retam  was  dlsenssed 
without  actuallj  bringing  the  pUintld^  up.  The  Corporation,  by  S.  as  their  attorney,  opposed 
his  discharge.  This  Court  ordered  plihttiff's  discharge,  on  the  ground  that  the  arrest  was  on 
Sunday.  In  the  interval  between  lh%  .'rettlim  and  the  order  for  plaintiiF's  discharge,  a  tliird 
wtrrant,  under  the  authority  of  a  local  AdVu^oreof  the  Corporation  were  tmstees  under  stat. 
6  A  6  W.  4,  e.  76,  s.  75,  was  obtained  by  S.  a^  fodged  by  P.  with  the  gaoler,  and  a  ca.  sa.  at 
the  suit  of  a  third  person  was  also  lodged  withjCinf.  .  Plaintiff  having  obtained  a  rule  to  dis- 
fliunge  him,  in  lieu  of  a  habeas  corpus,  the  Carpotkfiidi  as  before,  showed  cause :  this  Court 
decided  in  the  month  of  KoTcmber,  that  the  ea.  sa;  ^orae^d  a  good  ground  for  his  detention. 
Plaintiff  remained  in  prison  till  2d  March,  when,  the  jifSgcAent  on  which  the  ca.  sa.  was  issued 
being  satisfied,  he  was  set  at  liberty.  As  soon  as  he  was  out  4tf  gaol,  he  was  arrested  by  W., 
■aether  constable,  under  a  fourth  warrant,  which  S.  had  obtained.andJii^giren  to  the  police,  with 
express  instmetions  when  and  how  to  execute  it  He  was  discha?i|t(d'  by  a  Judge  at  Cham- 
bers, the  Corporation  opposing  his  discharge.  The  warrant  8ett5rt$L.A  conviction  by  the 
Justices,  but  did  not  show  any  previous  warrant  by  one  Justice,  as  required  i>f  stat.  5  ft  6  W. 
4,  c  76,  s.  60.  The  action  against  the  Corporation  of  L.,  S.,  and  P.  was  ftonyabnced  on  1st 
September.  *  V'  ' 

Held :  that  the  imprisonment  in  which  P.  was  an  actor  eeased  in  November  (afteiwwbioh  time 
plaintiff  was  detained,  under  the  ea.  sa.)  six  months  before  the  action  in  which  P.  was  a 
defendant  was  commenced ;  and  that  stat  5  ft  6  W.  4,  .e.  76,  s.  133,  barred  that  action :  and 
the  verdict  was  entered  for  the  defendants  in  that  action. 

Held  that  as  to  the  imprisonment  after  2d  March,  there  was  no  evidence  against  the  Corporation, 
as  their  minate  did  not  direct  anything  more  than  taking  proceedings,  and  that  opposing  plain- 
tilTs  discharge  was  not  a  ratification  of  the  arrest;  but  that  S.,  having  personally  directed  the 
arrest  bad  done  more  than  merely  put  the  law  in  motion,  and  was  liable,  the  warrant  being 
bad ;  and  the  verdict  was  entered,  in  the  action  in  which  W.  was  a  defendant  for  the  Cozpe- 
ration  and  against  S. 

The  declaration  in  Eggington  v.  Major,  &c.,  of  Lichfield,  Simpson, 
Page  and  others,  contained  three  ^counts.  1st  count  for  false  im-  r^^i  a-i 
prisonment,  to  wit,  from  17th  October,  1863,  to  2d  March,  1854.  *- 
2d  count  for  false  imprisonment  from  2d  March,  1854,  to  8th  March,  1854. 
3d  count  for  a  penalty  of  5007.  under  the  Habeas  Corpus  Act  (31  C.  2, 
c.  2,  s.  6),  for  arresting  for  the  same  cause  after  plaintiff  was  set  at  large 
on  habeas  corpus.  Pleas,  by  all  the  defendants  except  Page,  and  by 
Page  severally,  of  Not  guilty,  by  statute.  On  the  margin  in  each  plea 
was  a  reference  to  stat.  5  &  6  W.  4,  c.  76,  s.  133,  stat.  21  Ja.  1,  c.  4, 
8.  4,  and  stat.  31  C.  2,  c.  2,  s.  20. 

The  declaration  in  Eggington  t;.  Mayor,  &c.,  of  Lichfield,  Simpson, 
WoUaston,  and  others,  contained  two  counts  precisely  similar  to  the 
second  and  third  counts  in  the  other  action.  Pleas,  by  all  the  defend- 
ants except  WoUaston,  and  by  WoUaston  severally,  of  Not  guilty,  by 
statute,  referring  in  the  margin  to  the  same  Acts  as  in  the  other  action. 

At  the  Staffordshire  Spring  Assizes,  1855,  the  case  of  Eggington  v. 
Mayor,  &c.,  of  Lichfield,  Simpson,  Page,  and  others  came  on  for  trial 
before  Lord  CampbeU,  C.  J. 

It  appeared  that  plaintiff  had  been  town  clerk  of  Lichfield :  he  was 
dismissed  from  that  ofiSce ;  and  the  defendant  Simpson  was  appointed 
his  successor.  On  Sunday,  16th  October,  1858,  plaintiff  was  taken  into 
custody  by  the  defendant  Page,  who  was  a  constable,  under  a  warrant, 
dated  8th  October,  1853,  of  two  justices,  on  a  conviction  of  wilfuUy 
neglecting  to  deliver  his  accounts,  and  carried  to  Stafford  Gaol ;  and,  on 
the  24tb  October,  Page  lodged  a  second  warrant  by  the  same  justices 
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with  the  gaoler.     A  writ  of  habeas  corpua  was.  sued  out,  the  return  to 
which  set  out  the  two  warrants.      Th^e  VetuVn  was  discussed  without 

*1021  ^c^^^^ly  ^''^^S^'^g  ^^®  plaintiflF^ipiW-town.  On  the  2d  *of  Novcm- 
^  her  this  Court  ordered  thei  'eQi^eharge  of  the  plaintiflF  from  cus- 
tody, (a)  On  Ist  of  November; -fiftVjr  the  return  to  the  habeas  corpus, 
but  before  the  decision,  I^ag^.ltedged  a  third  warrant  with  the  gaoler. 
On  the  3d  November^  the.  ciSPifcr  for  plaintiflF's  discharge  came  down ;  on 
the  same  day  a  detainer  under  a  ca.  sa.,  at  the  suit  of  a  third  person, 
was  lodged  with  jfch^*.gaoler,  who  still  detained  the  plaintiff  in  custody. 
A  rule  for  his  i'^Afitge  was  obtained  in  this  Court ;  against  which  caus« 
was  shown  :*-*ajid  {his  Court,  on  21st  November,  1853,  held  that  the  ca. 
sa.  was«a'£&fficient  cause  for  his  detention ;  and  the  rule  was  dischargecl.(a) 
He  refnbined  in  gaol  until  the  2d  of  March,  1854 ;  when,  having  paid 
off  the  debt,  he  was  set  at  liberty,  and  left  the  gaol.  As  soon  as  he  was 
out  of  the  gaol,  Wollaston,  the  defendant  in  the  second  action,  who  was 
also  a  constable,  took  him  into  custody  under  a  fourth  warrant,  which 
was  a  duplicate  of  that  lodged  with  the  gaoler,  on  24th  October,  which 
was  set  out  in  the  return  to  the  habeas  corpus.  (()  It  was  under  the 
hand  and  seals  of  two  justices,  was  headed  "  City  and  county  of  Lich- 
field;" and  was  addressed  to  the  constables  and  dozeners  of  Lichfield, 
and  to  the  gaoler  of  Stafford  Gaol.  It  was  in  the  following  terms: 
"  Whereas  Alfred  Eggington,  of,"  &c.,  "  was  this  day  duly  convicted, 
on  the  complaint  in  writing  bearing  date  the  3d  day  of  October  instant, 
on  the  oath  of  J.  B.,"  &c.,  "  the  person  authorized  by  the  council  of  the 
said  city  for  that  purpose,  and  on  the  evidence  on  oath  of  the  said  J.  B. 
and  others,  before  us,  the  Reverend  T.  0.  B.  F.,  Clerk,  and  R.  C.  C, 
Esquire,  two  of  Her  Majesty's  justices  of  the  peace  for  the  said  city  and 
county :  For  that  he,  the  said  A.  Eggington,  was  lately  town  clerk  of 

*in^l  *^^®  ^^^^  ^^^y*  *^^  ^^  appointed  to  that  office  under  the  provi- 
•'  sions  of  the  Act,"  &c.  (5  &  6  W.  4,  c.  76),  "  and  was  dismissed 
from  that  office  on  the  12th  day  of  September  last :  and  that,  on  the 
same  day,  by  the  order  and  direction  of  the  said  council,  a  notice  in 
writing  to  the  said  A.  Eggington,  under  the  hands  of  George  Birch, 
Esquire,  mayor  of  the  said  city,  and  Stephen  Brassington  and  Frederick 
Bond,  three  of  the  said  council,  was  delivered  to,  and  left  with,  one 
Nicholas  Wildey,  the  clerk  of  the  said  A.  Eggington,  at  the  last  place 
of  abode  of  the  said  A.  Eggington,  in,"  &c.,  '^  by  which  said  notice  the 
said  A.  Eggington  was  directed  to  deliver  to  the  said  J.  B.,  who  was  by 
the  said  council  authorized  to  receive  the  same  at  the  Guildhall  of  the 
said  city,  a  true  account  in  writing  of  all  matters  committed  to  his 
charge  by  virtue  of  the  said  Act  of  Parliament,  and  also  of  all  moneys 
by  him  received  by  virtue  or  for  the  further  purposes  of  the  said  Act," 
"and  vouchers,  books,  lists,"  &c.  (describing  them).     "And  that,  ever 

(a)  S«e  Bggington'8  Case,  2  B.  ft  B.  717  (E.  C.  L.  R.  toI.  75.) 
(6)  Bggington'8  Case,  2  E.  ft  B.  721. 
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Bince  the  delivery  of  the  said  notice  as  aforesaid,  he,  the  said  A.  Egging- 
ton,  has  wilfully  neglected  to  deliver  such  account,  and  the  vouchers 
relating  thereto,  and  such  list  as  aforesaid ;  and  that  certain  books, 
papers,  and  writings,  relating  to  the  execution  of  the  said  Act,  and  par- 
ticularly the  corporation  minutes  and  check  books,  the  property  of  the 
Mayor,  aldermen,  and  citizens  of  the  said  city,  remain  in  the  hands  or 
in  the  custody  or  power  of  the  said  A.  Eggington ;  and  that  he  has  wil- 
fully neglected  to  deliver  the  same,  and  to  give  satisfaction  to  the  said 
J.  B.  respecting  the  same,  as  required  by  the  said  notice :  And  it  was 
thereby  adjudged  that  the  said  A.  Eggington,  for  his  said  offence,  should 
be  committed  to  the  common  gaol  at  Stafford,  in  the  county  of  Stafford, 
being  the  common  gaol  for  the  said  city  and  county  of  Lichfield,  there 
to  remain  without  *bail,  until  he  shall  have  delivered  a  true  ac-  p^-  ^  . 
count  as  aforesaid,  together  with  such  vouchers  and  list  as  afore-  ^ 
said,  and  until  he  shall  have  delivered  up  such  books,  papers,  and  writ- 
ings, and  have  given  satisfaction  in  respect  thereof  to  the  said  J.  B.  as 
aforesaid:  These  are  therefore  to  command,"  &c.,  the  constables  to 
arrest,  and  the  gaoler  to  receive,  Eggington.  From  this  arrest  he  was 
discharged  on  8th  March  by  order  of  Maule,  J.,  at  Chambers. 

The  course  which  the  cause  took  renders  it  unnecessary  to  state  the 
form  of  the  other  warrants,  which  are  set  out  in  Eggington's  Case. 

The  evidence  given  for  the  purpose  of  connecting  The  Mayor,  &c.,  of 
Lichfield  and  Simpson  with  the  imprisonment  was  in  effect  that,  shortly 
after  the  plaintiff  had  been  dismissed  from  the  office  of  town  clerk,  and 
Simpson  appointed  his  successor,  a  minute  under  the  Corporation  seal 
directed  Simpson  to  take  proceedings  against  the  plaintiff  for  refusing 
to  deliver  up  the  papers,  &c.  That  after  this,  when  the  warrant  was  in 
the  hands  of  Page,  Simpson  advised  him  that  the  warrant  might  lawfully 
be  executed  on  Sunday.  That  Simpson,  as  attorney  for  the  corporation, 
and  on  their  behalf,  opposed  the  discharge  of  the  plaintiff  on  each  of  the 
three  applications ;  and  that  Simpson  himself  procured  all  the  warrants 
to  be  given  to  the  police,  and  specially  instructed  a  head  constable  of 
the  name  of  Burden  to  have  the  fourth  warrant  executed  as  soon  as 
plaintiff  was  out  of  gaol.  The  writ  in  this  action  was  issued  on  1st 
September,  1854. 

At  the  conclusion  of  the  evidence  given,  Lord  Campbell,  C.  J.,  ex- 
pressed his  opinion  to  be  that  there  was  no  ^evidence  that  any  r^^^r.^ 
of  the  defendants  except  the  Corporation  of  Lichfield,  Simpson,  *- 
and  Page  had  taken  any  part  in  the  transaction ;  and  he  directed  an 
acquittal  of  the  other  defendants.  He  also  expressed  his  opinion  that 
the  last  count  could  not  be  supported,  as,  according  to  the  decision  in 
Eggington's  Case,  2  E.  &  B.  717  (E.  C.  L.  R.  vol.  75),  the  proceedings 
were  substantially  civil  proceedings,  and  consequently  not  within  stat. 
31  G.  2,  c.  2,  s.  6.     These  rulings  were  not  questioned  in  banc. 

The  counsel  who  appeared  for  all  the  defendants  except  Page  con 
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tended  that,  if  there  was  evidence  against  the  Corporation  of  Lichfield 
and  Simpson  of  any  trespass,  it  was  of  one  committed  under  the  powers 
of  Stat.  5  &  6  W.  4,  c.  76,  and  more  than  six  months  before  the  action 
commenced ;  and  also  that  there  was  no  evidence  of  any  trespass  by 
either.  The  counsel  for  the  defendant  Page,  besides  those  points  which 
were  common  to  his  case  and  that  of  the  other  defendants,  contended 
that  he,  being  a  constable,  was  protected  in  obeying  the  warrants. 

.  Lord  Campbell,  C.  J.,  directed  the  jury  to  assess  separately  the 
damages  for  each  period  of  imprisonment.  They  assessed  the  damages 
for  the  imprisonment  from  16th  October  to  4th  November  at  2002.,  and 
fLom  4th  November  to  2d  March  at  1502.  His  Lordship  then  directed  a 
verdict  for  the  defendants,  with  leave  to  move  to  enter  a  verdict  against 
The  Mayor,  &c.,  of  Lichfield,  Simpson,  and  Page  for  either  or  both  of 
those  sums,  if  the  Court  should  think  there  was  evidence  to  warrant  a 
verdict. 

It  was  then  arranged  that  a  verdict  should  be  taken  for  the  defend- 
*lftfil  ^^^^  ^°  ^^®  other  action,  subject  to  leave  *to  move  to  enter  a  ver- 
-'  diet  against  The  Mayor,  &c.,  of  Lichfield,  Simpson,  and  Wollaston 
for  102.  damages.  The  evidence  taken  in  the  first  action  to  be  considered 
as  taken  in  the  second ;  and  all  the  points  raised  for  Page  to  be  taken 
as  raised  for  Wollaston. 

Keating^  in  the  ensuing  term,  obtained  rules  Nisi  in  both  actions 
accordingly. — -.Cause  was  now(a)  shown  against  both  together,  by 
Whateley  and  J.  Q-ray^  for  The  Mayor,  &c.,  of  Lichfield  and  Simpson, 
Whitmore  for  Page,  and  Bro%  for  Wollaston.  In  the  course  of  the 
argument,  Keating^  in  deference  to  a  suggestion  of  the  Court,  abandoned 
his  rules  against  the  two  constables.  It  is  therefore  not  necessary  to 
notice  any  part  of  the  discussion  relating  to  them. 

Wliateley  and  Jl  Q-ray^  for  the  Corporation  of  Lichfield  and  Simpson. 
— Assuming  that  there  is  evidence  against  these  defendants  of  trespasses, 
the  first  action  is  out  of  time.  Stat.  5  &  6  W.  4,  c.  76,  s.  188,  requires 
that  all  actions  <«  for  anything  done  in  pursuance  of  this  Act"  <«  shall 
be  commenced  within  six  calendar  months  after  the  fact  committed,  and 
not  otherwise."  The  action  in  which  Page  is  joined  as  a  defendant  was 
commenced  on  1st  September.  All  that  was  done  was  in  pursuance  of 
Stat.  5  &  6  W.  4,  c.  76,  s.  60.  Therefore,  as  the  plaintiff  has  elected 
to  take  his  verdict  against  Page,  he  is  barred  unless  he  can  show  a  joint 
trespass  by  these  defendants  and  Page  after  1st  March.  Now  the 
imprisonments  in  which  Page  took  any  share  were  all  terminated  in  the 
*1 071  ^^P^^^'^g  ^f  November.  After  that  *Eggington  was  detained 
^  in  prison,  it  is  true :  but  it  was  by  virtue  of  the  ca.  sa.  It  will 
be  said  that  he  was  detained  both  by  the  ca.  sa.  and  by  the  third  warrant, 

(a)  Before  Lord  CampbeU,  C.  J.,  Coleridge,  Erie,  and  Crompton,  Js.  The  argament  waa  not 
completed  on  this  day,  and  wae  returned  on  Thareday,  May  24  th,  before  the  rame  Judges. 
Crompton,  J.,  left  the  Coort  before  the  conclaiion  of  the  argament  on  that  day. 
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which  was  lodged  after  the  gaoler  had  made  his  return  to  the  habeas 
corpus.  But  it  is  clear  that,  in  fact,  that  warrant  was  not  treated  as 
in  force.  Even  if  it  had  been  relied  on,  still,  as  there  was  no  detainer 
in  fact  which  was  not  fully  justified  by  the  writ  of  ca.  sa.,  trespass  for 
imprisonment  will  not  lie;  Blessley  v.  Sloman,  3  M.  &  W.  40. f  Even 
if  the  detainer  was  such  as  to  support  trespass,  the  action  is  out  of  time 
as  to  all  the  imprisonment  before  Ist  March;  Wilkes  v.  Hungerford 
Market  Company,  2  New  Ca.  281  (E.  C.  L.  R.  vol.  29),  Massey  v.  John- 
son, 12  East,  67.  [Gbomptok,  J.,  referred  to  Monkton  v.  Pashley,  2 
Salk.  638.]  Further,  there  was  no  evidence  of  a  trespass  committed 
by  either  of  the  defendants,  Simpson  or  the  Corporation.  Supposing 
the  warrants  bad,  and  the  imprisonment  as  tortious  as  the  plaintiff 
asserts  it  to  be,  the  parties  who  complain  to  a  justice  are  not  answerable 
for  the  way  in  which  the  justice  and  the  constables  act  in  consequence 
of  his  complaint ;  West  t;.  Smallwood,  8  M.  &;  W.  418,t  Carratt  v. 
Morley,  1  Q.  B.  18  (E.  G.  L.  R.  vol.  41).  It  is  said  that  appearing 
before  this  Court  and  before  a  Judge  at  Chambers  to  oppose  the  discharge 
of  the  plaintiff  is  equivalent  to  a  ratification  of  the  act  of  those  who 
imprisoned  him.  But  a  person  cannot  ratify  an  act,  unless  it  was  done 
with  intent  to  do  it  as  his  agent ;  Wilson  v.  Tumman,  6  M.  &  G.  236 
(£.  C.  L.  R.  vol.  46).  Lastly,  the  warrant  under  which  plaintiff  was 
arrested  on  2d  March  was  good.  The  objection  taken  to  it  is  that  it 
does  not  recite  the  *issumg  of  a  warrant  by  one  justice  to  bring  r^ci  ao 
him  before  the  two  who  convicted  him ;  and  this  is  required  in  ^ 
Stat.  5  &  6  W.  4,  c.  76,  s.  60,  which  authorizes  the  conviction.  It  is, 
however,  sufficient  under  stat.  11  &  12  Yict.  c.  43,  s.  24,  as  it,  in  sub- 
stance, follows  the  form  in  the  schedule  (P.  1)  to  that  Act. 

Keating  and  Phipwny  in  support  of  the  rule. — First,  as  to  the  period 
of  limitation.  The  imprisonment  here  was  continuous  from  the  first 
arrest,  on  the  Sunday,  until  the  plaintiff  was  let  out  of  custody  on 
March  2d.  It  is  not  a  case  of  consequential  damage  like  Wilkes  v, 
Hungerford  Market  Company  and  Massey  v.  Johnson,  but  one  con- 
tinuous trespass,  not  at  an  end  till  2d  March ;  the  case  of  Monkton  t;. 
Pashley  referred  to  illustrates  the  difference.  Many  authorities  as  to 
this  distinction  were  referred  to  in  Nicklin  v.  Williams,  10  Exch.  259.t 

Lord  Campbell,  C.  J. — It  will  simplify  the  discussion  if  the  Court 
now  gives  judgment  on  one  point  on  which  we  are  all  agreed. 

I  am  of  opinion  that  all  causes  of  action  for  the  imprisonment  under 
the  first  and  second  warrants  accrued  more  than  six  months  before  the 
commencement  of  the  action.  It  is  true  that,  in  one  sense,  the  im- 
prisonment was  continuous ;  that  is,  the  plaintiff  remained  within  the 
same  gaol,  and  in  the  custody  of  the  same  gaoler.  But  the  nature  of 
the  custody  was  changed  as  soon  as  the  gaoler  had  the  order  made  by 
this  Court  under  the  habeas  corpus.     It  is  precisely,  I  think,  the  same 
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♦10Q1  *^^^S  ^^  ^^  ^^^  plaintiff  had  been  *brought  up  on  the  floor  of 
^  this  Court,  and  then  and  there  discharged,  and  the  gaoler  had 
subsequently  taken  him  into  custody.  The  subsequent  detention  was  a 
fresh  and  distinct  imprisonment ;  it  may  be  a  fresh  wrongful  act,  or 
it  may  be  justified.  On  these  points  we  will  hear  argument:  but  we 
clear  the  way  so  far. 

Coleridge,  J. — I  am  of  the  same  opinion.  If  the  order  of  the 
Court  wag  obeyed,  it  is  clear  the  first  detention  ceased.  In  effect  the 
argument  is  that  it  was  not  obeyed,  and  that  the  lodging  a  third  war- 
rant shows  it.     But  I  think  it  was  clearly  not  so  in  fact. 

EiiLE,  J. — So  far  from  thinking  that  the  lodging  of  the  third  warrant 
showed  an  intention  to  disobey  the  order  of  the  Court  and  continue  the 
first  warrant,  I  think  it  clear  that  the  motive  was  to  make  a  fresh  im- 
prisonment, and  so  cure  the  bad  arrest  upon  the  Sunday. 

(Crompton,  J.,  had  left  the  Court.) 

Keating  and  Phipson  on  the  other  points. — The  period  of  limitation 
is  not  that  prescribed  by  stat.  5  &  6  W.  4,  c.  76 ;  for  the  Corporation 
are  acting  in  furtherance  of  a  local  Paving  Act  (the  powers  of  which 
are  vested  in  them  by  sect.  75),  and  therefore,  by  stat.  5  &  6  Vict.  c. 
97,  s.  5,  the  period  of  limitation  is  two  years.  [^Per  Curiam. — They 
may  be  entitled  to  two  years  as  a  bar  under  one  Act,  and  six  months 
under  another.]  The  warrant  is  bad  for  not  showing  a  good  conviction, 
^--^l  and  is  not  made  good  by  stat.  11  &  12  Vict.  c.  43,  s.  24;  *for 
^  it  neither  follows  the  form  in  Schedule  (P.  1),  nor  is  it  a  case  to 
which  that  form  is  applicable.  Then  as  to  the  evidence  against  the 
defendants.  There  is  strong  evidence  that  Simpson  personally  directed 
the  policemen  to  arrest  under  each  of  the  warrants,  and  particularly  the 
last.  That  makes  him  liable  if  the  warrant  is  bad  on  the  face  of  it ; 
for  he  has  done  more  than  put  the  justices  in  motion.  And  he  was  the 
general  agent  of  the  Corporation  for  this  purpose,  authorized  by  them 
under  seal  to  take  proceedings  against  the  plaintiff. 

Lord  Campbell,  C.  J. — The  Court  will  take  time  to  consider  in  the 
second  action,  in  which  Wollaston  was  made  a  defendant :  but  in  the 
first  we  will  give  judgment  at  once. 

I  am  of  opinion  that  the  period  of  limitation  in  stat.  5  &  6  W.  4,  c. 
76,  B.  133,  is  a  bar.  The  defendants  were  exercising  powers  given  them 
by  that  act ;  and,  therefore,  are  entitled  to  its  protection,  unless  the 
imprisonment  can  be  brought  down  as  continued  to  the  2d  of  March. 
It  is  said  to  be  so  by  the  lodging  of  the  third  warrant.  But  I  think  it 
quite  clear,  in  fact,  that  the  defendants  never  relied  on  that  warrant 
after  the  judgment  of  this  Court.  They  relied  upon  the  ca.  sa.  as  a 
detainer,  and  prepared  and  acted  upon  the  fourth  warrant  to  arrest  him 
and  detain  him  when  freed  from  the  ca.  sa.  If,  in  fact,  thej  had  relied 
on  the  third  warrant,  it  might  perhaps  be  a  false  imprisonment,  notwith- 
standing the  ca.  sa.  under  which  he  was  detained ;  as,  I  should  say,  if 
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a  person  was  detained  by  a  slight  impediment,  he  who  built  round  such 
person  an  additional  wall  would  imprison  him.  But  to  raise  that  point 
we  must  draw  an  inference  of  law,  that,  because  there  was  once  ^^^  ^  ^ 
Buch  *a  warrant,  the  plaintiff  was  detained  under  it,  contrary  to  '- 
the  fact.  There  being,  therefore,  no  continuance  of  the  imprisonment 
so  as  to  bring  it  within  six  months,  the  verdict  for  the  defendants  must 
stand. 

Coleridge,  J. — I  am  of  the  same  opinion.  The  facts  are  that  a 
third  warrant  was  lodged  before  the  decision  of  this  Court  that  the 
plaintiff  was  entitled  to  be  discharged ;  and  then  a  ca.  sa.  was  lodged, 
which,  according  to  our  decision,  justified  his  detention.  He  is  detained 
as  long  as  the  ca.  sa.  continued  to  justify  his  detention ;  the  moment  it 
ceases  to  do  so  he  is  permitted  to  go  out,  and  then  arrested  under  the 
fourth  warrant.  The  onus  unquestionably  lies  on  the  plaintiff  to  make 
out  that  he  was  detained  by  virtue  of  something  else  than  the  ca.  sa. 
Now,  if  the  question  is  one  of  fact,  I  think  the  inference  of  fact  is  that 
he  was  detained  by  the  ca.  sa.,  which  explains  his  detention,  especially 
as,  the  moment  that  cause  ceases,  he  gets  out,  and  is  arrested,  not 
under  any  of  the  old  warrants,  but  under  a  new  one. 

If  we  are  to  draw  a  conclusion  of  law,  I  think  that,  where  the  im- 
prisonment may  be  attributed  to  a  sufficient  cause  or  to  an  insufficient 
cause,  the  law  attributes  it  to  the  good  cause. 

Erle,  J. — I  concur  on  this  ground,  that  the  burthen  lay  on  the 
plaintiff  to  show  affirmatively  that  there  was  an  imprisonment  within 
the  six  months,  and  that  he  has  failed. 

As  to  the  second  action.  Our.  adv.  vult 

^Lord  Campbell,  C.  J.,  on  a  subsequent  day  in  this  Term  r^.-i^n 
(May  25th),  delivered  judgment.  ^ 

We  are  of  opinion  that  the  fourth  warrant  issued  against  the  plaintiff 
to  commit  him  to  prison  for  not  delivering  up  the  Corporation  books  is 
bad,  as  it  does  not  contain  the  requisite  allegations  to  show  that  the  two 
justices  had  jurisdiction  to  grant  it  under  stat.  5  &  6  W.  4,  c.  76,  s. 
60.  Indeed,  the  invalidity  of  this  warrant  was  admitted,  unless  it  can 
be  supported  by  the  help  of  stat.  11  &  12  Vict.  c.  43,  s.  24,  and  Schedule 
(P.  1)  to  that  Act.  Had  it  followed  a  form,  given  by  an  Act  of  Par- 
liament as  applicable  to  such  an  instrument,  any  objection  which  other- 
wise would  have  been  fatal  to  it,  would  not  prevail.  But,  when  we  refer 
to  the  statutory  form  relied  upon,  we  find  that  it  is  not  at  all  applicable 
to  such  a  proceeding,  and  that,  if  it  were,  it  has  not  been  followed  by 
the  framer  of  the  warrant. 

We  have,  therefore,  to  consider  whether  the  Corporation,  or  the 
defendant  Simpson,  be  liable  to  this  action  in  respect  of  the  plaintiff 
having  been  arrested  and  imprisoned  under  it.  We  are  of  opinion  that 
there  is  no  evidence  to  fix  the  Corporation.  By  an  order  under  their 
common  seal,  they  directed  proceedings  to  be  taken  against  the  plaintiff 
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for  his  refasal  to  deliver  up  the  Corporation  books :  bat  this  masc  be 
confined  to  lawful  proceedings ;  and,  as  a  corporation,  they  never  inter- 
fered with  the  execution  of 'the  warrant.  Simpson  was  employed  as 
solicitor  for  the  Corporation  to  conduct  the  proceedings  against  the 
plaintiff;  but  we  do  not  think  that,  for  this  reason,  they* are  liable  for 
^^  ^  Q-i  &ny  s-cts  contrary  to  law  of  which  he  may  have  been  guilty  in 

-^  '''conducting  these  proceedings.  Therefore  they  are  not  tres- 
passers ;  and  a  verdict  must  be  entered  in  their  favour  on  the  plea  of 
Not  Guilty. 

If  the  defendant  Simpson  had  merely  applied  to  the  justices  for  the 
warrant,  and  had  personally  taken  no  part  in  executing  it,  we  should 
have  thought,  according  to  West  v.  Smallwood,  3  M.  &  W.  418,t  that 
he  was  not  liable  in  this  action  any  more  than  the  Corporation.  Bat, 
when  we  examine  the  evidence,  he  appears  to  have  been  personally  the 
instigator  of  all  the  proceedings  instituted  against  the  plaintiff  in  the 
name  of  the  corporation ;  the  four  different  warrants  are  all  connected 
with  each  other,  although  the  plaintiff  ean  only  recover  damages  for 
the  imprisonment  between  the  2d  and  8th  of  March,  1854,  his  remedy 
for  the  prior  imprisonment  being  barred  by  sect.  133  of  stat.  5  &  6  W. 
4,  0.  76,  which  requires  the  action  to  be  commenced  within  six  calendar 
months  after  the  fact  committed :  nevertheless,  there  having  been  a 
continuity  of  proceedings  by  Simpson  from  the  8th  of  October,  1853, 
to  the  2d  of  March,  1854,  for  the  purpose  of  causing  the  plaintiff  to 
be  imprisoned  and  kept  in  prison,  we  may  look  to  Simpson's  conduct 
in  the  earlier  stages  in  considering  his  conduct  with  respect  to  the  last 
warrant.  It  is  then  clear  upon  the  evidence  that  he  gave  directions 
for  the  arrest  of  the  plaintiff  on  the  Sunday  at  Birmingham,  on  the 
16th  day  of  October,  and  for  his  being  carried  to  Stafford  gaol.  It  is 
clear  that  he  obtained  the  second  warrant  in  the  hope  of  detaining  the 
plaintiff,  notwithstanding  the  illegal  arrest  on  the  Sunday.  It  is  clear 
that  he  eagerly  pressed  for  and  obtained  the  third  warrant,  with  the 
*l1d1  ^^^^  ^^  ^defeating  the  habeas  corpus.     Coming  to  the  fourth 

-^  warrant,  it  is  clear  that  Simpson  made  himself  equally  liable 
for  what  was  done  under  it  as  if  he  had  been  personally  present  at  the 
arrest  on  the  2d  of  March,  and  had  with  his  own  hand  laid  hold  of  the 
plaintiff  and  assisted  WoUaston,  the  constable,  in  carrying  him  back  to 
gaol.  Having  obtained  the  fourth  warrant,  which  was  to  be  used  as 
soon  as  the  ca.  sa.  should  be  satisfied,  and  the  plaintiff  should  be 
beyond  the  threshold  of  the  gaol,  he  gave  it  to  Daniel  Burden,  who 
swore  thus :  <<  I  sent  the  fourth  warrant  to  be  executed  by  Wollaston, 
at  the  instance  of  Simpson :  he  said  Eggington  was  detained  under 
some  civil  process,  and  asked  me  to  get  him  arrested  when  he  was  dis- 
charged. In  consequence  I  went  to  Stafford;  and  the  plaintiff  was 
arrested."  The  arrest,  therefore,  was  the  act  of  Simpson.  He  ha:i 
no  defence  under  the  plea  of  Not  Guilty ;  and  he  neither  has  pleaded, 
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nor  could  he  plead,  any  special  justification,  the  warrant  heing  illegal. 
This  case,  therefore,  comes  within  the  class  of  decisions,  at  the  head 
of  which  stands  Barker  v.  Braham,  3  Wils.  868,  S.  C.  2  W.  Bl.  866 ; 
the  distinction  between  a  warrant  granted  by  a  justice  and  process 
directed  to  the  sheriff  no  longer  avails  the  defendant  Simpson  ;  and  ho 
is  liable  as  a  trespasser  in  the  same  manner  as  if  he  had  caused  an 
arrest  under  a  void  capias  ad  respondendum. 

We  are  therefore  of  opinion  that  in  this  action  the  rule  should  be 
made  absolute  to  enter  the  verdict  for  the  plaintiff  against  Simpson, 
with  the  damages  conditionally  awarded  by  the  jury. 

Bule  absolute  accordingly. 


*NEWTON  V.  HENRY  ELLIS.    May  25.  [*115 

Dtftndaak  oontneted  ynfk  a  looal  boavd  of  healtb  to  dig  wellfl  for  them,  aeeordiog  to  a  ipocifiea- 
tios  prepared  by  the  snnrejor:  the  worka  to  be  done  to  the  aatisfaction  of  suoh  surveyor;  and 
the  digging  to  be  done  entirely  ander  his  direction :  the  inrreyor  to  have  power,  if  he  oon- 
lidered  the  nkaterialB  or  works  improper,  of  making  the  contractor  remore  them,  or  of  remov- 
ing them  at  the  contractor's  expense;  and  of  ordering  the  dismissal  of  workmen  with  whom  he 
sboold  be  dissatisfied,  or  of  dismissing  them  himself:  the  Board  to  have  the  power  of  making 
alterations  and  additions. 

Defendant  was  sued  for  having  left  a  hd^  ezoarated  in  working  one  of  the  wells  in  a  highway, 
without  light  by  night;  whereby  plaintijDT,  who  was  driving  a  carriage  along  the  way,  fell  into 
the  hole,  and  was  bruised,  and  bis  carriage  injured. 

Held,  that  defendant  was  entitled  to  notlee  of  aotion,  under  sect  139  of  The  Public  Health  Act, 
ISiS  (It  A  12  Viot  e.  6S). 

Dbclaration  charged  that  plaintiff,  before  and  at  the  time  of  the 
committing,  &c.,  was  lawfully  possessed  of  a  carriage,  and  of  a  horse 
drawing  the  same,  in  which  carriage  plaintiff  was  then  riding  with  his 
son  in  the  night  time,  in  and  along  a  public  and  common  highway:  yet 
defendant,  well  knowing  the  premises,  while  plaintiff  was  so  possessed, 
&c.,  and  riding,  &c.,  wrongfully,  negligently,  and  improperly  made  and 
dug  a  certain  hole  or  cutting  in  and  into  the  soil  of  the  said  highway, 
and  kept  and  continued  the  same,  so  made  and  dug,  during  the  night 
time  without  fixing  or  placing,  or  causing  to  be  fixed  or  placed,  any 
proper  or  sufficient  light  or  signal  at  or  near  such  hole  or  cutting,  to 
denote  or  show  that  the  same  was  so  made  and  dug  as  aforesaid :  that, 
by  reason  thereof,  the  carriage  in  which  plaintiff  and  his  son  were 
riding,  in  and  along  the  said  highway  as  aforesaid,  was  then  driven  and 
upset  into  the  said  hole  or  cutting :  and,  by  reason  thereof,  plaintiff 
and  his  son  were  thrown  with  great  force  and  violence  out  of  the  said 
carriage,  and  were  bruised,  &c.,  and  the  carriage  was  broken,  &c. 

Pica:  Not  guilty.  In  the  margin  was  written:  <<By  statute.  The 
PubUc  Health  Act,  1848, 11  &  12  Vict.  c.  68,  s.  139,  a  pubUc  Act." 
Issue  thereon. 
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♦11  fil  *^^  ^^®  tTi2Aj  before  Alderson,  B.,  at  the  last  Lincolnshire 
^  Assizes,  it  appeared  that  The  Local  Board  of  Health  of  Hoi- 
beach  in  Lincolnshire  (constituted  by  a  provisional  order  of  The  Gene- 
ral board  of  Health,  confirmed  by  stat.  18  &  14  Vict.  c.  108)  had,  upon 
the  application  of  some  inhabitants  of  the  district,  resolved  that  fire 
new  wells  should  be  made,  at  places  severally  specified,  one  being  «  on 
the  Boston  Road,  in  a  place  to  be  selected  by  the  surveyor  ;"(a)  and  that 
the  clerk  should  advertise  for  tenders,  on  receiving  specifications  from 
the  surveyor.  The  specifications  were  prepared;  and  the  advertise- 
ment  issued  accordingly :  and  the  defendant  contracted  to  make  the 
wells,  by  contract  under  seal,  of  which  the  parts  material  to  the  pre- 
sent decision  were  as  follows. 

(<  Articles  of  agreement,  made"  25th  September,  1854,  between 
Henry  Ellis,  <<  of  the  one  part,  and  the  undersigned,  being  five  mem* 
bers  of  The  Holbeach  Local  Board  of  Health,  in  the  county  of  Lincoln, 
of  the  other  part." 

Recital  that  the  Board  had  received  from  defendant,  and  accepted,  a 
tender.  «  The  said  Henry  Ellis  doth  for  himself,  his  heirs,  execators, 
and  administrators,  contract  and  covenant  with  the  said  parties  of  the 
second  part,  their  executors  and  administrators,  that  he  the  said  con- 
tractor will,  in  a  good,  substantial,  and  workmanlike  manner,  and  with 
materials  sufficient  and  proper,  of  their  several  kinds,  execute,  perform, 
and  complete  all  and  singular  the  works  mentioned  in  the  specification 
hereto  annexed,  or  thereby  or  by  this  contract  implied,  or  to  be  reason- 
^^^-^  ably  inferred,  in  and  ^about  the  sinking  of  five  new  wells  and 
-^  supplying  and  placing  down  the  necessary  pumps  and  apparatus 
according  to  the  said  specification,  and  to  the  plan  and  drawings  pre- 
pared by  Edward  Millington,  the  surveyor  of  the  said  Local  Board,  and 
such  working  and  explanatory  drawings  and  instructions  as  may  from 
time  to  time  be  furnished  by  the  surveyor  of  the  said  Local  Board  ;*' 
the  works  to  be  finished  in  the  times  severally  mentioned  in  the  speci- 
fication, and  all  on  or  before  11th  October  then  next ;  <<  and  the  said 
works  to  be  begun,  proceeded  with,  and  completed  to  the  satisfaction 
of  the  said  surveyor  of  the  said  Local  Board,  to  be  testified  by  a  writing 
or  certificate  under  his  hand.  And  that,  in  case  any  of  the  materials 
used,  prepared,  or  intended  to  be  used  by  the  said  contractor  shall  at 
any  time  be  considered  by  the  surveyor  of  the  said  Local  Board  as 
unsound  or  improper,  the  said  contractor  will,  upon  notice  in  writing 
given  by  the  said  surveyor,  reject  and  remove  the  same  from  the  said 
ground :  and  that,  in  default  of  such  rejection  and  removal  within  three 
days  after  such  notice,  it  shall  be  lawful  for  the  said  surveyor  to  cause 
the  same  to  be  removed  at  the  expense  and  risk  of  the  said  contractor 
(such  expense,  if  not  defrayed  by  him,  to  be  deducted  out  of  the  next 
payment  due  to  him)  to  such  place  as  the  said  surveyor  may  think  pro* 

(o)  See  Btat  11  &  12  Vict  c.  03,  n.  55,  68,  75,  2. 
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per.  And  that,  ia  case  the  said  surveyor  shall  be  dissatisfied  with  any 
master,  foreman,  or  workman,  who  shall  be  employed  by  the  said  con- 
tractor in  the  performance  of  the  said  works,  and  shall  give  notice  in 
writing  to  him  thereof,  the  said  contractor  will,  within  forty-eight  hours 
next  following,  discharge  from  the  works  aforesaid  such  master,  fore- 
man, or  workman :  and,  if  the  said  contractor  shall  neglect  so  to  do,  it 
shall  be  "^lawful  for  the  said  surveyor  to  discharge  such  master,  ^^^  ^  ^ 
foreman,  or  workman,  and  to  hire  and  employ  any  other  person  *- 
in  his  stead,  at  the  expense  of  the  said  contractor ;  such  expense,  if 
not  previously  paid  by,  to  be  deducted  out  of  the  next  payment  due  to, 
the  said  contractor.  And  that,  in  case  the  said  surveyor  shall  consider 
any  part  of  the  work  unsound,  or  improperly  executed,  the  said  con- 
tractor, on  notice  in  writing  given  by  the  said  surv  yor  thereof,  shall 
cause  such  work  to  be  immediately  removed  and  properly  re-executed, 
without  any  extra  charge  whatever :  and,  if  the  said  contractor  shall 
neglect  so  to  remove  and  re-execute  such  work,  it  shall  be  lawful  for 
the  said  surveyor  to  cause  the  same  to  be  removed  and  re-executed  at 
the  expense  of  the  said  contractor;  such  expense,  if  not  previously 
paid  by,  to  be  deducted  out  of  the  next  payment  which  may  be  due  to, 
him.  And  that,  if  the  said  Local  Board  shall  think  proper,  at  any 
time  before  the  said  works  are  completed,  to  make  any  alterations, 
additions,  or  omissions  to  and  in  the  same,  and  their  surveyor  shall 
give  written  instructions,  signed  by  him,  to  the  said  contractor  for  such 
uherations,  additions,  or  omissions,  then,  but  not  otherwise,  the  same 
shall  be  done  or  made  by  the  said  contractor."  Then  followed  a  pro- 
vision as  to  the  mode  of  making  such  alterations ;  with  numerous  addi- 
tional stipulations  not  material  to  the  question  here  decided.  Signed 
and  sealed  by  the  defendant  and  five  members  of  The  Local  Board ; 
and  the  common  seal  of  The  Local  Board  also  afiSxed. 

The  annexed  specification  contained  very  special  directions  as  to  the 
size  and  other  particulars  of  the  proposed  five  wells,  and  concluded  as 
follows. 

•*The  whole  of  the  work  to  be  done  to  the  satisfaction  *of  r^^-jq 
The  Holbeach  Local  Board  of  Health,  or  their  surveyor,  or  *- 
whom  he  may  appoint;  and  the  digging  out  thereof  is  to  be  done 
entirely  under  the  direction  of  the  surveyor:  and  the  whole  of  the 
works  to  be  completed  by  the  11th  day  of  October  next." 

The  defendant  commenced  the  digging  of  the  well  in  the  Boston  Road, 
the  highway  mentioned  in  the  declaration :  but,  on  the  night  following, 
the  accident  described  in  the  declaration  occurred,  owing,  according  to 
the  case  for  the  plaintiff,  to  lights  not  having  been  provided  so  as  to  show 
the  excavation  to  persons  travelling  along  the  highway  by  night.  For 
the  defendant  it  was  contended  that  he  was  entitled  to  notice  of  action, 
under  sect.  189  of  The  Public  Health  Act,  1848  (11  &  12  Vict.  c.  63). 
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The  learned  Judge  reserved  the  point,  and  left  the  case  on  the  merits 
to  the  jury,  who  found  for  the  plaintiff. 

In  last  Easter  Term,  Mellor  obtained  a  rule  Nisi  for  entering  a  ver- 
dict for  the  defendant,  or  a  nonsuit,  «<  on  the  ground  that  the  defendant 
was  entitled  to  notice  of  action  pursuant  to  section  189  of  11th  and  12tk 
Victoria,  chapter  63." 

Bittleston  and  (7.  Manley  Smith  now  showed  cause. — ^The  defendant 
was  not  entitled  to  notice  under  sect.  189.  That  section  enacts :  <«  That 
no  writ  or  process  shall  be  sued  out  against  or  served  upon  any  super- 
intending inspector,  or  any  officer  or  person  acting  in  his  aid,  or  under 
the  direction  of  The  General  Board  of  Health,  nor  against  The  Local 
Board  of  Health,  or  any  member  thereof,  or  the  officer  of  health,  clerk, 
surveyor,  inspector  of  nuisances,  or  other  officer  or  person  whomsoever 
*1901  ^^^^^S  ^^^^^  t^o  direction  of  the  said  Local  Board,  for  "^anything 
^  done  or  intended  to  be  done  under  the  provisions  of  this  Act, 
until  the  expiration  of  one  month  next  after  notice  in  writing  shall  have 
been  delivered  to  him^  or  left  at  their  or  his  office  or  usual  place  of 
abode,  clearly  and  explicitly  stating  the  cause  of  action,  and  the  name 
and  place  of  abode  of  the  intended  plaintiff,  and  of  his  attorney  or  agent 
in  the  cause."  The  defendant  will  rely  on  the  clause  in  the  specifica- 
tion providing  that  the  work  is  to  be  done  to  the  satbfaction  of  the 
Board,  or  their  surveyor  or  a  person  appointed  by  him,  and  that  the 
^liggi^g  out  is  to  be  done  entirely  under  the  direction  of  the  surveyor, 
and  on  the  clauses  in  the  body  of  the  contract  apparently  recognising 
the  superintendence  of  the  surveyor  and  the  Board :  and  it  will  be  said 
that,  in  consequence  of  these  stipulations,  the  defendant  comes  within 
the  designation  of  <<  person  whomsoever  acting  under  the  direction  of 
the  said  Local  Board."  But  the  word  <<  person"  must  signify  something 
ejusdem  generis,  as  clerk,  inspector,  &c.,  not  a  mere  contractor.  And, 
further,  the  writ  is  not  sued  out  «  for  anything  done  or  intended  to  be 
done  under  the  provisions  of  this  Act."  The  complaint  is,  not  that  the 
contractor  did  something  under  the  provisions  of  the  Act,  but  that, 
when  he  did  so,  he  neglected  to  take  proper  precautions  for  preventing 
injury.  That  is  a  nonfeasance  of  his  own :  the  Board  would  not  have 
been  liable  for  the  consequences,  since  the  directions  giren  by  the  sur- 
veyor did  not  necessarily  involve  mischief;  so  that  Ellis  v.  Sheffield  Gas 
Consumers  Company,  2  £.  ft  B.  767  (E.  C.  L.  B.  vol.  75),  is  inappli- 
cable. In  Sadler  v.  Henlock,  4  E.  ft  B.  570  (E.  C.  L.  B.  toI.  82),  it 
was  admitted  that,  if  mischief  is  done  by  an  independent  contractor, 
'^'l^H  ^^^  employer  is  not  liable.    [Erlb,  J. — If  the  *act  done  could 

"  -^  be  justified  as  done  under  the  Board,  that,  you  say,  would  do.] 
It  would :  that  extends  to  all  lawfully  resulting  from  the  directions  of 
the  Board.  [Crompton,  J. — In  pleading,  such  a  justification  would 
state  the  act  to  be  done  by  command  of  the  Board.  Lord  Cahpbbli:., 
C.  J. — There  may  perhaps  be  a  distinction  between  things  done  under 
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the  direction  of  the  Board,  and  things  done  by  their  authority.]  The 
provision  as  to  following  the  directions  of  the  surveyor  is  similar  to 
what  is  found  in  all  contracts  for  work :  but  can  such  provisions  make 
the  employer  liable  ?  The  contract  cannot  mean  that  the  precautions 
for  securing  the  public  from  injury  are  to  be  regulated  by  the  surveyor. 
Sect.  139  is  explained  by  sect.  140,  which  provides  that  persons  acting 
or  contracting  bonfi  fide  with  the  Board  for  the  purpose  of  executing 
the  act  shall  not  be  personally  liable.  The  surveyor,  so  far  as  this 
argument  is  concerned,  is  no  doubt  identical  with  the  Board.  The 
strongest  case  in  favour  of  the  defendant  is  Davis  v.  Curling,  8  Q.  B. 
286  (E.  C.  L.  R.  vol.  65).  There,  under  stat.  5  &  6  W.  4,  c.  60,  a  sur- 
Teyor  of  highways,  being  sued  for  ai)  accident  caused  by  his  negligence 
in  allowing  gravel  to  remain  which  he,  in  his  statutory  duty  of  surveyor, 
was  bound  to  remove,  was  held  to  be  entitled,  under  sect.  109  of  the 
Act,  to  notice  of  action  as  for  a  <<  thing  done  in  pursuance  of  or  under 
the  authority"  of  the  Act.  But  Patteson,  J.,  points  out  that,  in  effect, 
that  was  <<  a  charge  of  doing  something  wrong,  of  keeping  the  gravel  in 
an  improper  place,  an  act  continued  until  the  occurrence  of  the  mis- 
chief." In  the  course  of  the  argument,  Lord  Denman  suggested  that 
a  remark  of  Patteson,  J.,  which  *had  been  cited  from  Carpue  v.  ^^^  ^^^ 
London  and  Brighton  Railway  Company,  6  Q.  B.  747,  764  (E.  *- 
C.  L.  R.  vol.  48),  to  the  effect  that  a  similar  clause  there  had  no  reference 
to  doing  a  thing  negligently,  referred  to  the  circumstance  that  the 
Company  were  sued  in  the  character  of  common  carriers,  not  in  that  of 
statutable  owners  of  the  railway.  Here  the  charge  is  simply  of  omis- 
sion to  place  lights.  To  dig  the  hole  was  lawful.  In  Lawson  v.  Dum- 
lin,  9  Com.  B.  54  (E.  C.  L.  R.  vol.  67),  it  was  held  that,  in  an  action 
against  a  Trinity  House  pilot  for  negligently  running  his  vessel  against 
another  vessel,  he  was  not  entitled  to  notice,  under  stat.  6  G.  4,  c.  126, 
8.  84,  the  action  not  being  for  anything  done  in  pursuance  of  the  Act. 
In  Joule  V.  Taylor,  7  Exch.  68,t  it  was  questioned  whether  a  similar 
clause  in  a  local  Act  (8  &  9  Vict.  c.  cxlv.),  entitled  an  officer  of  the 
Court  constituted  under  that  Act  to  notice  of  action  for  neglecting  to 
levy.  There  Umphelby  v.  M'Lean,  1  B.  &  Aid.  42,  was  referred  to. 
In  Davies  v.  Mayor,  &c.,  of  Swansea,  8  Exch.  808,t  the  counsel  for  the 
defendant  abandoned  a  plea  of  want  of  notice,  under  sect.  189  of  The 
Public  Health  Act,  1848,  where  the  declaration  charged  a  local  board 
with  refvsing  to  allow  plaintiff  to  complete  a  contract  wfaieh  they  had 
made  with  him. 

MeUor  and  &.  Bajfeij  contri,  w«re  not  called  upon  to  support  the 
rule. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  defendant  was  a 
** person"  exacting  under  the  direction"  of  The  Local  Board  in  doing 
wliat  the  declaration  oomplains  of.     The  declaration  complains  of  bia 
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*1 0^1  *wrongfuIIy,  negligently,  and  improperly  making  or  digging  a 
-^  bole  or  cutting,  and  continuing  it  without  placing  a  sufficient 
light,  whereby  the  plaintiff  was  injured  and  bis  carriage  broken.    The 
contract  shows  that  the  defendant  was  acting  under  the  direction  of  the 
Board :  be  contracted  with  them  to  make  the  well ;  and  in  this  parti- 
cular contract  there  is  a  stipulation  which  removes  all  doubt.    We  are 
not  bound  to  lay  down  any  general  rule ;  the  contract  here  requires  all 
to  be  done  to  the  satisfaction  of  the  surveyor  and  by  his  direction ;  and 
Mr.  BiitleBton  very  properly  admits  that  the  surveyor  is  for  this  pur 
pose  identified  with  the  Board.    That  is  not  all ;  the  surveyor  has  power 
to  interfere ;  he  may  dismiss  any  workman  if  be  is  dissatisfied  with  the 
way  in  which  the  workman  performs  the  works.     The  defendant  was 
emphatically  a  person  acting  under  the  direction  of  the  Board.    Then 
was  he  not  sued  for  something  done  or  intended  to  be  done  under  the 
provisions  of  the  Act  ?    The  action  is  brought  for  an  improper  mode  of 
performing  the  work.     How  can  that  be  called  a  nonfeasance  ?    It  is 
doing  unlawfully  what  might  be  done  lawfully:   digging  improperly 
without  taking  proper  steps  for  protecting  from  injury.    That  is  a  case 
expressly  under  the  Act.     It  would  be  very  inconvenient  if  a  different 
rule  were  to  prevail.     For  then,  even  if  the  defendant  had  done  all  he 
did  lawfully,  he  would  not  be  entitled  to  notice  of  action :  he  would  not 
have  protection  in  the  exact  case  where  it  was  required  that  he  should 
be  protected.     We  need  not  go  into  the  cases.     Davis  v.  Curling,  8  Q. 
B.  286  (E.  C.  L.  R.  vol.  55),  is  a  strong  authority  to  show  that  notice 
*1 241  "^^  necessary.     Cases  where  the  action  has  been  for  a  *mere 
^  nonfeasance  are  inapplicable :  the  action  here  is  for  doing  what 
was  positively  wrong. 

Coleridge,  J. — I  am  of  the  same  opinion.  The  work  was  done  by 
the  directions  of  the  Board,  who  were  represented  by  the  surveyor.  It 
was  to  be  done  in  the  manner  which  they  should  prescribe,  and  was 
therefore  done  under  their  direction.  Admitting,  for  the  sake  of  the 
argument,  a  distinction  between  direction  and  authority  (a  point  as  to 
which  I  would  not  decide  without  taking  time  for  consideration),  both 
were  included  here.  There  are  two  things  which  have  been  perhaps  a 
little  confounded.  The  question  whether  the  work  has  been  done  by 
an  independent  contractor  or  by  a  servant  relates  only  to  the  liability 
of  the  principal.  But,  so  far  as  regards  the  effect  of  a  clause  such  as 
the  one  now  in  question,  what  the  contractor  does  is  done  under  the 
direction  of  the  party  with  whom  he  contracts  for  that  purpose.  This 
is  not  a  case  of  not  doing :  the  defendant  does  something,  omitting  to 
secure  protection  for  the  public.  He  is  not  sued  for  not  putting  up  a 
light,  but  for  the  complex  act. 

Erle,  J. — This  is  an  action  against  a  person  who  had  contracted  with 
The  Local  Board  of  Health :  under  the  contract,  he  had  to  make  the 
well  in  pursuance  of  directions  given  to  him  by  the  surveyor.    Id  doing 
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80,  was  be  acting  under  the  direction  of  the  Board  ?  He  clearly  was. 
If  an  action  had  been  brought  against  him  for  making  the  hole  in  a 
manner  perfectly  lawful,  then,  according  to  the  general  practice  of  the 
profession,  he  would  have  pleaded  the  general  issue.  Here  the  cause 
of  action  is  the  making  the  hole,  compounded  with  the  *not  put-  r^c-ioc 
ting  up  a  light.  When  these  are  blended,  the  result  is  no  more  ^ 
than  if  two  positive  acts  were  committed,  such  as  digging  the  hole  and 
throwing  out  the  dirt :  the  two  would  make  up  one  act.  Even  though 
the  Board  might  not  be  liable  for  the  contractor's  act,  he  did  the  work 
under  their  direction. 
(Crompton,  J.,  had  left  the  Court  at  an  early  part  of  the  argument.) 

Rule  absolute. 


JOHN  MOWATT  LENNARD  v.  WILLIAM  ROBINSON  and  JOHN 

FLEMING.    May  29. 

A  ebarter-p«rty  stated  that  it  was  a^eed  between  L.,  owner  of  the  ship  N.,  then  at  Oenoa,  and 
"  R.  A  F.,  of  London,  merchants/'  that  the  ship  should  proceed  to  Torrevieja,  and  there  load 
from  the  factors  of  the  said  merchants  a  cargo  "  to  be  brought  to  and  taken  from  alongside  at 
merebants*  risk  and  expense,  which  the  said  merchants  hereby  bind  themselves  to  ship/'  and 
should  proceed  to  Memel,  and  deliver,  on  paying  freight :  **  thirty  running  days  to  be  allowed 
the  nid  merchants,"  for  loading  and  discharging,  and  ten  days  for  demurrage  at  4/.  per  day. 
The  charter-party  was  signed  *'  by  authority  of,  and  as  agents  for,  Mr.  A.  H.  Schwedersky,  of 
MemeL"    R.  F. 

Jo  sn  action  by  L.  against  R.  &  F.,  the  declaration  set  out  the  charter-party,  and  averred  that 
Schwedersky  was  a  foreigner,  not  a  subject  of  this  realm,  residing  beyond  the  seas,  to  wit,  at 
Memel,  and  claimed  from  defendants  demurrage  and  damages  for  detention,  ultra.  Plea :  that 
the  agreement  was  entered  into  by  defendants  by  the  authority  of,  and  for  and  on  behalf  of, 
and  as  agents  for,  Schwedersky,  and  not  otherwise ;  and  he  was  named  to  and  known  by  plain- 
tiff as  being  defendants'  principal  at  the  time  the  agreement  was  made.    On  demurrer : 

Judgment  for  plaintiff,  the  terms  of  the  charter-party  showing  that  defendants  contracted  per- 
sonally. 

The  first  count  of  the  declaration  stated  that  a  charter-party  was 
made  between  plaintiff  and  defendants ;  which  charter-party  was  set  out 
in  the  declaration,  and  of  which  the  parts  material  to  the  present  deci*- 
sion  were  as  follows. 

« Memorandum  of  charter.  London,  4th  May,  1854.  It  is  this  day 
mntaally  agreed  between  Mr.  John  M.  Lennard,  owner  of  the  good  ship 
or  vessel  Nicholas  Smirk,  A.  1,  of  the  measurement,"  &c.,  ^<  now  at 
Genoa,  and  Messrs.  ""Robinson  &;  Fleming,  of  London,  merchants,  r^c-iog 
that  the  said  ship,  being  tight,"  &c.,  <<  shall  with  all  convenient  ^ 
speed  sail  and  proceed  to  Torrevieja,  or  so  near  thereunto  as  she  may 
Bafely  get,  and  there  load,  from  the  factors  of  the  said  merchants,  a  full 
and  complete  cargo  of  salt,  in  bulk,  cargo  to  be  brought  to  and  taken 
from  alongside  at  merchants'  risk  and  expense ;  which  the  said  mer- 
chants hereby  bind  themselves  to  ship;  not  exceeding  what  she  can 
reasonably  stow  and  carry  oVer  and  above  her  tackle,"  &o.,  ^and,  being 
so  loaded,  shall  therewith  proceed  to  Memel^  or  so  near  thereto  as  she 
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may  safely  get,  and  deliver  the  same  on  being  paid  freight/'  &c.,  "the 
act  of  God,"  &c.,  "  always  excepted.  Half  the  freight  to  be  paid  on 
unloading  and  right  delivery  of  the  cargo  in  cash,  and  remainder  bj 
good  bill  on  London  at  three  months;  Thirty  running  days  are  to  be 
allowed  the  said  merchants  (if  the  ship  is  not  sooner  dispatched)  for 
loading  the  ship  at  Torrevieja,  and  discharging  at  Memel :  and  the  dajt 
on  demurrage  over  and  above  the  said  laying  days  at  42.  per  day.  Pe- 
nalty for  non-performance  of  this  agreement,  4502.  To  load  at  Torre- 
vieja with  Antonio  Miriales,  and  clear  ship  and  cargo  at  Elsinore  with 
Messrs.  Liebman  &  Plume. 

By  authority  of,  and  as  agents  for,  Mr.  A.  H.  Schwedersky  of  Memel. 

Pro     Robinson  &  Fleming ; 

Wm.  F.  Malcolm. 
John  M.  Lbnnard." 
The  declaration  then  averred  that  the  said  persons  in  the  said  charter- 
party  mentioned  and  described  by  the  name,  style,  and  firm  of  Messrs. 
Robinson  &  Fleming  were  and  are  the  defendants ;  and  that  the  said 
1971  P^^^^^  therein  mentioned  and  described  as  Mr.  A.  H.  *Sch1r^ 

•'  dersky  was,  at  the  time  of  the  making  of  the  said  charter-party, 
a  foreigner,  and  not  a  subject  of  this  realm,  and  then  was  and  still  is 
residing  in  parts  beyond  the  seas,  to  wit,  at  Memel  therein  mentioned. 
That  the  said  ship,  being  tight,  &c.,  did  with  all  convenient  speed,  after 
the  making  of  the  said  charter-party,  sail  and  proceed  to  Torrevieja 
aforesaid,  and  did  there  load  from  the  factors  of  the  defendants  a  fall 
and  complete  cargo  of  salt,  according  to  the  said  charter-party ;  and, 
being  so  loaded,  did  therewith  proceed  to  Memel,  and  did  there  deliver 
the  same,  according  to  the  said  charter-party.     That  the  plaintiff  per- 
formed all  things  necessary,  and  all  things  have  happened,  to  entitle 
him  to  a  performance  of  the  said  charter-party  by  the  defendants,  and 
to  claim,  and  demand,  and'  have,  of  and  from  the  defendants,  the  de- 
murrage as  hereinafter  mentioned,  and  to  have  the  said  ship  loaded  and 
unloaded  and  disohftrged  within  the  time  agreed  upon  by  the  said  char- 
ter-party.    That  defendants  kept  and  detained  the  said  ship  on  demar- 
rage  for  divers,  to  wit,  ten  days  over  and  above  the  said  laying  dajs, 
or  days  so  allowed  b-v  the  said  charter-party  in  that  behalf,  for  loading 
and  discharging  tbe  said  ship  as  aforesaid;  whereby  the  defendants 
became  and  were  indebted  to  the  plaintiff  in  the  sum  of  407.,  being  at 
and  after  the  rate  of  42.  for  each  and  every  of  the  said  ten  days ;  and 
defendants  fasTe  not  paid  the  same*     And  defendants  also  wrongfully 
kept  and  detained  the  said  ship  in  and  about  the  loading  and  discharg- 
ing of  the  same  as  aforesaid,  and  otherwise,  for  divers,  to  wit,  two  days 
over  and  beyond  the  said  ten  days  so  arllowed  for  loading  and  unloading 
the  same  as  aforesaid ;  whereby  plaintiff  was  put  to  costs,  && 
*1^81       *Plea(I).to  1st  count.     That  the  alleged  agreement  in  the 

-^  declaration  mentioned  was  entered  into  by^  defendants  by  the 
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authority  of,  and  for  and  on  behalf  of,  and  as  agents  for,  the  said  Mr. 
A.  H.  Scfawedersky,  and  not  otherwise ;  and  the  said  person  was  named 
to  and  known  by  the  plaintiff  as  being  the  defendants'  principal  at  the 
time  when  the  said  agreement  was  made. 

Demurrer.     Joinder. 

Bovilly  for  the  plaintiff. — The  defalcation  shoifs  a  contract  which  is, 
at  any  rate,  primfi  ^acie  the  contract  of  the  defendants.  It  appears 
also  by  the  declaration  that  the  party,  f6t  whom  it  is  now  said  that 
they  contracted,  is  a  foreigner  resident  out  of  this  country :  and  that 
is  a  circumstance  which  strengthens  the  argument  that  the  defendants 
meant  to  take  the  liability  on  themselves  ;  Wilson  v.  Zulueta,  14  Q.  B. 
405  (E.  G.  L.  R.  vol.  68).  In  Mahony  t^.  Eekul^,  14  Com.  B.  390  (B. 
C.  L.  R.  vol.  78),  the  agexit  signing  a  c6ntract  on  behalf  of  a  foreign 
principal  was  held  not  liable :  but  there  the  contf  act  in  terms  was  with 
the  foreign  principal ;  and  the  agent  signed  <<  for"  the  principal.  Here 
the  defendants  merely  sign  <<  by  authority  of,  and  as  agents  for,"  the 
principal.  That  means  only  that  the  principal  authorizes  them  to  make 
the  contract  in  the  form  in  which  it  is  made ;  that  is,  as  between  the 
plaintiff  and  defendants,  on  their  own  behalf.  In  Mahony  v.  Eekul^, 
Jervis,  C.  J.,  in  the  course  of  the  argument,  said  r  "  In  every  case  of 
contract,  it  is  a  question  of  intention.  If  that  be  left  in  doubt,  the 
circumstance  of  its  being  a  foreign  Contract  may  be  looked  at.  No 
doubt,  a  man  may  contract  as  *agent,  and  not  otherwise.  But  r^^nq 
here  the  contract  is  upon  the  face  of  it -expressed  to  be  made  ^ 
between  Vacher  k  Tilly"  (the  principals)  "  and  Mahony"  (the  plaintiff), 
« and  not  between  the  latter  and  EekuM"  (the  agent).  1?hat  distinc- 
tion is  decisive  in  favour  of  the  present  plaintiff.  [Lord  Campbell,  0. 
J.,  referred  to  Tanner  v.  Christian,  4  E.  &  B.  591  (E.  C.  L.  R.  vol.. 82).] 
As  to  the  plea,  the  allegations  there  cannot  be  received  to  alter  the 
effect  of  the  written  document. 

WiUeSy  contr^. — The  contract  is  to  be  performed,  partly  at  Torrerieja^ 
partly  at  Memel,  but  not  in  England  as  to  any  part.  In  Wilson  v. 
Znlueta  much  stress  appears  to  have  been  laid  on  the  fact  that  a  part 
of  the  contract  was  to  be  performed  in  England.  The  signature  also 
of  the  contract  here  describes  the  principal  as  «  of  Memel."  The  ordi- 
nary reason  for  holding  the  agents  of  foreign  principals  liable  is  that 
there  ought  to  be  a  remedy  at  the  place  where  the  breach  of  contract 
takes  place :  that  is  here  inapplicable.  Then  the  defendants  profess  ' 
to  sign  «  as  agents :"  and  it  is  not  easy  to  see  how  they  could  more 
expressly  show  that  they  were  not  acting  as  principals.  There  is  no 
direct  authority :  but  it  appears  from  Mahony  v.  Kekul^  that  the  cir- 
cumstance of  the  alleged  principal  being  a  foreigner  is  not,  as  matter 
of  law,  conclusive,  but  furnishes  only  an  argument  more  or  less  pre- 
vailing according  to  the  general  circumstances  of  the  case.  The  sub- 
ject is  discussed  in  note  {b)  to  2  Kent's  Commentaries,  681.    (Part  r. 
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*l  ^01  ^^^^'  ^^•)  '^^^^9  ^^  *^®  present  case  the  pleji,  *which  is  demumd 
-*  to,  alleges  that  the  defendants  made  the  contract  as  agents,  "and 
not  otherwise."     Lewis  v.  Nicholson,  18  Q.  B.  503  (E.  G.  L.  R.  vol. 
83),  is  an  anthoritj  against  the  liability  of  the  agent. 

Bovt%  in  reply.— In  Mahony  v.  Kekul^,  14  C.  B.  390  (E.  G.  L.  R, 
▼ol.  78),  Jervis,  0.  J.,  says:  << Ordinarily,  where  an  English  agent 
contracts  in  behalf  of  a  principal  residing  abroad,  the  agent  is  primS 
facie  considered  to  pledge  his  own  credit,  because  it  is  highly  improba- 
ble that  the  person  he  is  contracting  with  would  give  credit  to  the 
foreigner."  The  language  in  the  body  of  this  contract  confirms  such 
a  primfi  facie  view :  in  addition  to  which  there  is  the  circumstance  that 
a  part  of  the  contract  is  to  be  performed  in  Torrevieja,  where  the  sup- 
posed principal  does  not  reside.  And  at  Torrevieja  the  cargo  is  to  be 
got  from  the  factors  of  the  defendants. 

Lord  Campbell,  C.  J. — I  do  not  attach  much  weight  to  the  fact 
that  the  alleged  principal  is  a  foreigner ;  for  a  part  of  the  contract  was 
to  be  performed  in  Memel,  where  he  resides,  and  none  in  England, 
where  the  defendants  reside.  But,  looking  at  the  whole  of  the  con- 
tract itself,  I  think  the  defendants  are  made  personally  liable.  There 
is  nothing  in  the  signature  to  prevent  them  from  being  so.  In  the  body 
of  the  contract,  they  are  contracting  parties:  and  they  may  veil 
become  so  '^by  authority  of,  and  as  agents  for,"  their  employer:  that 
is,  he  may  be  made  liable  to  them.  That,  however,  does  not  alter  the 
effect  of  the  instrument  by  >?hich  they  become  contracting  parties  as 

*1^11  ""^^^^^^^  ^^^^^B^^^^s  AQ^  ^^®  P^&i^^iff*    They  are  therefore  liable 
^  for  the  breach  of  the  contract:   and  we  must  give  judgment 
against  them. 

CoLERiDGB,  J. — I  am  of  the  same  opinion.  There  are  many  cases 
which  show  that  the  mere  fact  of  a  man  being  agent  is  not  enough  to 
save  him  from  liability.  My  lord  attaches  no  weight  to  the  circam- 
stance  of  the  principal  being  a  foreigner.  I  confess  I  cannot  quite 
throw  that  out  of  consideration ;  for  it  seems  to  me  reasonable  that  a 
contracting  party  should  require  to  have  a  party  to  whom  he  may  look, 
and  upon  whom  he  may  call  for  performance.  Still  that  constitates 
only  one  circumstance  to  be  taken  into  consideration.  I  attach  much 
more  weight  to  the  terms  of  the  contract.  The  ship  is  to  load  from  the 
factors  of  the  defendants ;  and  the  defendants  bind  themselves  to  ship. 
I  come  to  the  conclusion  that  the  defendants  intended  to  be  liable  to 
the  contract.  . 

Erlb,  J. — On  the  construction  of  the  instrument,  I  also  am  of  opinion 
that  the  defendants  have  made  themselves  primarily  liable. 

(Orompton,  J.,  had  left  the  Court.)  Judgment  for  plaintiff. 

It  is  not  sufficient  to  charge  the  prin-    responsibility,  merely  to  describe  him- 
cipal  or  protect  the  agent  from  personal    self  as  agent;  if  the  language  of  thi 


5  ELLIS  &  BLACKBURN.    Q.  B.  131 


mstroment  imports  a  personal  contract  principal   and  not  the  agent  will   be 

on  bis  port.     But  wbere  tbe  name  of  bound  :  Pente  r.  Stanton,  10  Wendell, 

the  principal  appears  on  tbe  face  of  tbe  271.     See  Hopkins  v.  M ehaffy,  11  Ser. 

iostrament  or  contract,  and  it  is  evi-  &  Bawle,  129;  Kirkpatrick  v.  Stainer, 

dent  that  tbe  agent  did  not  intend  to  22  Wendell,  244 ;  Tainter  v.  Prender- 

biod   himself   personally,    but    acted  gast,  3  HiU,  72 ;  Simonds  v.  Heard,  22 

merely  on  behalf  of  tbe  principal,  if  Pick.  121. 
he  acted  by  competent  authority,  the 


♦WILLIAM  LIVINGSTON  v.  ANTONIO  RALLL  May  80.  [*182 

Action  on  a  conbrmct  containing  a  prospective  agreement  that,  if  any  difference  arose,  it  •honld 

be  referred ;  arerment,  that  a  difference  arose :  Breach,  a  refusal  to  refer  IL 
Held,  on  denmrrer  to  a  plea,  that  the  action  lay. 

Count  that,  by  a  contract,  plaintiflf  agreed  to  buy  of  defendant,  and 
defendant  to  sell  to  plaintiff,  a  cargo  of  wheat,  on  certain  terms  men- 
tioned in  tbe  contract,  <<  and  that,  should  any  difference  arise  as  to  that 
contract,  the  same  should  be  left  to  arbitration  in  London,  in  the  usual 
manner ;  that  is  to  say  the  arbitration  of  two  London  corn  factors,  one 
to  be  chosen  by  plaintiff  and  the  other  by  defendant,  or  an  umpire  to 
be  chosen  by  such  arbitrators  in  case  of  difference."  Averment  that 
the  cargo  of  wheat  arrived,  and  was  accepted,  and  the  price  paid  by 
plaintiff  to  defendant,  according  to  the  agreement,  and  that  a  difference 
therenpon  and  before  this  suit  arose  between  plaintiff  and  defendant  as 
to  the  said  contract,  which  difference  ought  to  have  been  left  to  arbi- 
tration in  manner  so  agreed  as  aforesaid.  General  averment  of  per- 
formance by  plaintiff,  and  of  lapse  of  reasonable  time  for  appointing 
an  arbitrator.  Breach :  that  defendant  refused  to  concur  with  plaintiff 
in  referring  the  said  difference,  or  procuring  it  to  be  disposed  of  by 
arbitration  in  the  said  usual  manner,  and  wrongfully  hindered  and  pre- 
vented its  being  so  left  or  disposed  of. 

Plea,  setting  out  the  contract  in  base  verba  as  follows.  « London, 
Slst  January,  1854.  Sold,  by  order  and  on  account  of  Messrs.  A. 
Ralli  k  Co.,  to  our  principals  the  cargo  of  Taganrog  Ghirka  wheat 
shipped  at  Taganrog  on  board  tbe  Mary  and  Ellen,  and  consisting  of 
2630  ^chetwerts  of  10  poods,  as  per  bill  of  lading  dated  the  ^^^  go 
12th  November,  at  the  price  of  158.  say  seventy-five  shillings  '- 
per  quarter,  free  on  board  there,  including  freight  and  insurance  (the 
latter  free  from  war  risk),  to  a  safe  port  in  the  United  Kingdom,  calling 
for  orders.  Beckoning  72  quarters  for  every  100  chetwerts  of  10 
poods  shipped.  No  charge  to  be  made  for  demurrage.  The  sale  sub- 
ject to  the  arrival  of  the  wheat  in  good  order  and  condition  at  port  of 
call ;  a  slight  dry  warmth,  so  long  as  the  wheat  is  not  injured  for  mil- 
ler's use,  is  not  to  be  objected  to.    Should  the  cargo  not  arrive  in  good 
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order  and  condition,  with  the  above  exception,  it  is  either  to  be  accepted 
or  rejected  within  24  hours  of  the  receipt  of  the  report  and  samples  by 
us  for  the  buyer.  The  cargo  to  be  examined  at  Queenstown  by  Messrs. 
James  Scott  &  Cpmpanyi  and  at  Falmouth  by  Messrs.  Lashbrooke  k 
Hunt.  Should  the  cargo  be  accepted,  the'  buyer  is  to  take  all  risk 
from  port  of  shipment.  Payment  to  be  made  in  cash,  less  discount  for 
the  unexpired  term  of  three  months  from  date  of  bill  of  lading,  on 
handing  same,  together  with  approved  policies  of  insurance.  Should 
the  cargo  be  rejected,  the  money  to  be  returned  with  interest.  Shoald 
any  difference  arise  as  to  this  contract,  the  same  is  to  be  left  to  arbi- 
tration in  London  in  the  usual  manner."  Averment:  <«  that  the  said 
supposed  difference  in  the  declaration  mentioned  was  a  difference  con- 
cerning a  claim  and  demand  made  by  plaintiff"  upon  defendant  for  com- 
pensation for  damages  alleged  to  be  payable  by  defendant  to  the  plain- 
tiff by  reason  of  the  said  cargo  of  the  said  wheat  being  deficient,  as 
amounting  to  a  less  quantity  than  the  quantities  of  2680  chetwerts  of  10 
*1  ^11  P^^^^'  ^^  P^'^  ^^  ^^  lading  in  the  said  agreement  ^mentioned, 
^  and  was  no  other  difference  whatsoever."  Whereupon  the 
defendant  refused  and  declined  to  concur  in  referring  the  said  supposed 
difference  to  arbitration,  as  in  the  declaration  is  alleged 

Demurrer.     Joinder. 

Willes^  in  support  of  the  demurrer. — It  is  difficult  to  say  what  could 
be  a  difference  as  to  the  contract,  such  as  the  parties  intended  to  be 
referred,  if  the  facts  stated  in  the  plea  do  not  amount  to  one. 

Jos,  Kaye^  contril. — The  plea  shows  that  the  plaintiff's  claim  is  one 
which  he  cannot  support ;  Covas  v,  Bingham,  2  E.  &  B.  836  (E.  C.  L. 
R.  vol.  75).     A  merely  frivolous  claim  is  not  a  real  difference. 

Further,  the  count  is  bad.  In  Tattersall  v.  Groote,  2  B.  &  P.  131, 
the  Judges,  and  more  especially  Lord  Eldon,  C.  J.,  intimate  a  strong 
opinion  that  the  action  does  not  lie.  pSRLB,  J. — The  point  discussed, 
but  which  it  was  not  necessary  to  decide,  was,  Whether  the  agreement 
to  refer  was  a  bar  to  the  action.  Heath,  J.,  confines  his  observations 
strictly  to  that  point.]  In  Thompson  v.  Chamock,  8  T.  B.  139,  Lord 
Kenyon,  C.  J.,  says  it  has  <(been  decided  again  and  again  that  an 
agreement  to  refer  all  matters  in  difference  to  arbitration  is  not  suffi- 
cient to  oust  the  Courts  of  law  or  equity  of  their  jurisdiction."  [Cromp- 
TON,  J. — That  is  a  doctrine  to  be  found  in  Vynior's  Case,  8  Bep.  81  b, 
where  it  is  shown  to  be  in  the  Yearbooks.  But,  though  in  Yynior's  Case 
the  revocation  of  the  submission  was  effectual,  it  was  a  forfeiture  of  the 
bond.] 

♦1  ^'\\  *  ^*^'^»  ^°  reply. — The  question  as  to  the  validity  of  the  count 
*  ^  really  is  whether  there  is  anything  either  in  the  common  or 
statute  law  to  make  a  promise  to  refer  illegal.  As  to  the  plea:  the 
contract  in  Covas  v,  Bingham  was  not  in  the  same  words  as  the  present ; 
and  it  may  be  that  the  plaintiff  can  furnish  evidence  of  custom  of  trade 
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▼hich  was  not  before  the  Court  in  that  case*  But,  at  most,  the  plea 
does  not  deny  that  the  matter  is  bon&  fide  one  in  difference ;  it  only 
shows  that  the  plaintiff  is  wrong,  which  of  course  one  party  must  be 
when  there  is  a  difference. 

Lord  Campbell,  G.  J.-^I  have  a  very  great  respect  for  the  doubts 
of  Lord  Eldon ;  and  he  seems,  in  Tattersail  v.  Groote,  to  doubt  much 
whether  such  a  contract  as  the  present  was  not  altogether  nugatory ; 
bat  I  cannot  bring  myself  to  doubt  that,  on  principle,  an  action  lies  on 
it.  There  is  a  sufficient  consideration  to  support  any  promise ;  and 
there  is  an  express  promise  to  refer  any  disputes  that  may  arise.  Why 
should  not  such  a  promise  be  binding,  and  one  for  the  breach  of  which 
an  action  would  lie  ?  Can  it  be  said  that  such  an  agreement  is  void  as 
being  immoral,  or  as  contrary  to  public  policy  ?  It  seems  to  me,  on 
the  contrary^  that  it  is  a  very  judicious  and  proper  arrangement,  and 
that  it  would  bo  a  strange  restriction  on  the  liberty  of  the  subject  if 
parties  could  not  make  such  an  agreement  if  they  please. 

Then  as  to  the  authorities.  It  certainly  seems  that,  in  Tattersail  v. 
Grrootc,  Lord  Eldon  expressed  much  doubt :  but  neither  in  that  case 
nor  in  any  other  was  *there  a  decision  that  an  action  could  not  p^^  »/> 
be  maintained  on  such  an  agreement:  and,  ever  since  I  have  '- 
known  Westminster  Hall  at  least,  the  opinion  of  the  profession  has 
been  that,  though  such  a  prospective  agreement  of  reference  could  not 
liar  an  action  in  the  Courts  of  law,  yet  an  action  was  maintainable  for 
the  breach  of  it.  There  seems  at  one  time  to  have  prevailed  in  our 
Courts  a  horror  of  a  domestic  forum  which  I  can  neither  sympathize 
with  nor  account  for ;  but  the  Legislature  has  recently,  in  The  Common 
Law  Procedure  Act,  1854  (17  k  18  Vict.  c.  125),  sect.  11,  made  a  pro- 
vision in  such  cases,  not  that  the  agreement  to  refer  shall  be  pleadable 
in  bar,  but  that  the  Court  may  stop  the  action.  This  shows  the  opinion 
of  the  Legislature  that  such  agreements  are  not  contrary  to  public 
policy.    For  these  reasons  I  entertain  no  doubt  that  the  action  lies. 

Then  is  it  shown  that  there  was  no  real  difference  to  refer  ?  The 
count  avers  that  there  was.  The  plea  admits  that  there  was  a  difference, 
which  it  states,  and  which,  it  is  contended,  has  been  already  decided. 
Bat  I  cannot  say  that  this  is  not  a  fair  subject  of  difference.  I  do  not 
know  what  evidence  may  be  brought  before  the  arbitrator,  or  how  he 
may  decide.  I  think  if  there  was  no  real  dispute  that  would  be  a 
bar :  but  that  should  be  so  pleaded  that  the  plaintiff  might  take  issue 
upon  it ;  and  then  a  jury  would  decide  if  there  was  a  real  difference 
or  not. 

CoLKRiDGB,  J. — If  the  plea  had,  though  argumentatively,  denied  that 
there  was  any  difference,  I  think  it  would  have  been  good :  but  it  does 
not  amount  to  such  a  denial. 

*A8  to  the  other  point,  the  doubt  expressed  by  Lord  Eldon  in  r^c-i  07 
Tattersail  v.  Groote,  2  B.  &  P.  131,  renders  it  €t  for  discussion.  ^ 
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In  note  {g)  to  Goppin  v.  Hurnard,  2  Wms.  Sann.  183  h,  the  doubt  is 
stated ;  and  several  cases  besides  Tattersall  v.  Groote  are  mentioned,  in 
which  the  doubt  has  been  referred  to.  But  there  never  has  been  a 
decision ;  and  therefore  we  must  look  to  the  principle.  Now  the  prin- 
ciple of  Thompson  v.  Charnock,  8  T.  R.  139,  which  was  cited  in  sup- 
port of  the  demurrer,  really  turns  against  it ;  for  there  it  was  decided 
that  it  was  not  possible,  by  agreeing  on  a  domestic  forum,  to  oust  the 
Courts  of  their  jurisdiction.  Here  we  are  asked  to  oust  the  domestic 
forum  of  all  its  jurisdiction.  The  fallacy  of  the  argument  consists  in 
confounding  two  separate  cases;  one  where  the  defendant  relies  on 
such  an  agreement  as  a  bar  to  an  action,  a  defence  which,  if  successful, 
would  oust  the  Court  of  its  jurisdiction  ;  the  other,  which  is  the  present 
case,  where  the  plaintiff  seeks  damages  for  not  fulfilling  the  agreement. 
It  is  said  that  the  damages  in  such  a  case  can  be  only  nominal :  sup- 
posing it  were  so,  that  would  not  bar  the  action :  but  it  seems  to  me 
very  difiScult  to  maintain  that  the  damages  in  such  a  case  may  not  be 
substantial. 

Erle,  J. — I  am  of  the  same  opinion,  and  have  very  little  to  add. 
The  agreement  to  refer  prospective  differences  is  not  illegal  in  itself. 
In  Tattersall  v.  Groote  it  would  appear  that  Lord  Eldon  rather  inclined 
to  think  it  was  illegal ;  but  I  think  it  an  important  principle  of  law  that 
*1  ^^1  P^^^^^^  ^^®  ^^  liberty  to  make  what  contracts  *they  please,  so 
^  that  they  stipulate  to  do  nothing  but  what  they  are  at  liberty  to 
do.  It  is  clear  that  the  parties  may  lawfully  and  bindingly  refer ;  and 
they  may  lawfully  and  bindingly  agree  to  refer  a  dispute  which  has 
already  arisen.  It  seems  to  me  that  they  may  lawfully  and  bindingly 
agree  to  refer  such  disputes  when  they  shall  arise. 

As  to  the  plea,  if  it  showed  that  the  difference  was  only  colourable, 
that  is  to  say  if  it  was  equivalent  to  a  traverse  of  the  averment  that 
there  was  a  difference,  it  would  be  good ;  but  it  does  not  show  that. 

Crompton,  J. — I  am  of  the  same  opinion,  for  the  same  reasons ;  and 
I  have  nothing  to  add.  Judgment  for  plaintiff. 

That  an  agreement  to  refer  does  not  1  Harrington,  234;  Gray  v,  Wilson^  4 

bar  an  action,  see  Allegro  v,  Maryland  Watts,  39 )  Boss  v.  Nesbit,  2  Gilman, 

Ins.  Co.,  6  Har.  &  Johns.  408;  Ran-  252;   Haggart  v.  Morgan,  4   Sandf 

del  V,  The  Chesapeake  and  Del.  Canal,  Sup.  Ct.  198. 
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The  QUEEN  v.  The  Registrar  of  The  PHARMACEUTICAL  SO- 
CIETY of  GREAT  BRITAIN. 

Under  the  Pharmftoeatteal  Society's  Act,  15  A  16  Vict  o.  56,  persons  who,  either  before  18th 
Febnuury,  1843,  the  date  of  the  charter  (reoited  and  in  parteonfirmed  in  the  Act),  or  after  that 
day  and  before  30th  Jane,  1852,  when  the  Act  paaaed,  were  established  in  business  on  their 
own  aeeonnt,  as  chemists  and  dmggists,  and,  npon  a  certificate  of  such  fact  and  of  their  qoali- 
fieation  to  be  admitted  members  of  the  Society,  were,  according  to  the  by-laws  passed  beforo 
the  eharter  and  after  the  Act,  elected  members  of  the  Society,  are  entiUed  to  be  registered 
as  pharmaeeatical  chemists  under  the  Act,  thoagh  they  hare  not  passed  the  examination  pre- 
scribed in  the  Act,  and  thoagh  they  were  not  members  of  the  Society  before  the  passing  of  the 
AcC* 

8o  held  by  the  Coart  of  Ezcheqaer  Chamber,  affirming  the  Jadgment  of  the  Court  of  Qaeen's 
Bench. 

Mandamus  to  The  Registrar  of  The  Pharmaceutical  Society  of 
Great  Britain. 

The  writ  suggested  that  <<  dirers  of  Our  subjects  did,  in  the  p^^  oq 
year  of  our  Lord  1841,  associate  together  and  *forin  themselves  ^ 
into  an  association  called  The  Pharmaceutical  Society  of  Great  Britain, 
for  the  purpose  of  advancing  chemistry  and  pharmacy,  and  promoting 
an  uniform  system  of  education  for  those  who  should  practise  the  same, 
and  for  other  purposes ;  and  whereas  we  did,  by  Our  Royal  charter, 
bearing  date  the  18th  day  of  February  in  the  year  of  our  Lord  184S, 
will,  grant,  and  declare  (amongst  other  things)  that  William  Allen, 
Charles  J^mes  Payne,  Richard  Hotham  Pigeon,  and  such  other  of  Our 
loving  subjects  as  had  formed  themselves  into  and  then  were  members 
of  the  said  Institution  or  Society,  or  who  should,  at  any  time  there- 
after, become  members  thereof  according  to  such  regulations  or  by-laws 
as  should  thereafter  be  framed  or  enacted,  should,  by  virtue  of  Our  said 
charter,  be  members  of  and  form  one  body  politic  and  corporate,  for 
the  purposes  aforesaid,  by  the  name  of  The  Pharmaceutical  Society  of 
Great  Britain,  and  by  that  name  should  have  perpetual  succession; 
and,  further,  that  the  said  Pharmaceutical  Society  of  Great  Britain 
should  consist  of  persons  to  be  called  members  thereof,  and  that  such 
members  should  be  chemists  and  druggists  qualified  as  in  Our  said 
charter  mentioned,  and  who  should  subscribe  to  the  said  Society  in  such 
manner  as  should  be  provided  by  the  regulations  thereof ;  and  there 
should  also  be  admitted  to  all  the  privileges  and  benefits  of  the  said 
Society,  except  the  right  of  being  present  at  the  general  meetings 
thereof  or  of  holding  any  office  in  the  same,  persons  to  be  called  asso- 
ciates of  the  said  Society ;  and  that  such  associates  should  be  assistants 
to  chemists  and  druggists,  and  also  apprentices  or  students  in  pharmacy 
and  chemistry;  and  that  such  associates,  apprentices,  and  students 
should  be  first  duly  ^examined  and  certified  as  in  Our  said  r^tiin 
charter  mentioned,  and  should  subscribe  to  the  funds  of  the  said  *- 
Society  in  such  manner  as  should  be  provided  by  the  regulations 
thereof;  and,  further,  that  there  should  always  be  a  council  to  direct 
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and  manage  the  affairs  of  the  said  Society ;  and  that  the  said  council 
should  consist  of  a  presidenti,  vice  president,  and  treasurer,  and  eighteen 
other  members :  And  whereas,  by  Our  said  charter,  we  appointed  the 
first  members  of  the  said  council,  and  made  provision  for  the  election  of 
members  thereof  from  time  to  time,  and  for  the  holding  of  meetings  of 
the  said  council  and  the  transaction  of  business  thereat ;  and  We  did, 
by  Our  said  charter,  further  provide  for  the  making,  alteration,  and 
revoking,  from  time  to  time,  of  by-laws  for  regulating  the  times,  place, 
and  manner  of  examining  candidates  for  admission,  and  for  regulating 
and  ascertaining  the  qualifications  of  persons  to  become  members, 
associates,  or  apprentices  of  the  said  Society  respectively :  And  whereas 
by-laws  and  regulations  were,  from  time  to  time,  made  for  the  purposes 
aforesaid ;  and,  in  accordance  therewith  respectively,  very  many  per- 
sons were  admitted  as  and  at  the  time  of  the  passing  of  the  Act  here- 
inafter mentioned  were  respectively  members,  associates,  and  apprentices 
or  students  of  the  said  Pharmaceutical  Society  of  Great  Britain :  And 
whereas  an  Act  was  passed,"  &o.  (15  &  16  Vict.  c.  56,  <<  For  regulating 
the  qualifications  of  pharmaceutical  chemists") ;  <<  and,  in  and  by  the 
preamble  of  the  said  Act,  it  is  (amongst  other  things)  recited  that  it  is 
expedient  to  prevent  incompetent  persons  from  assuming  the  title  of, 
or  pretending  to  be,  pharmaceutical  chemists  or  pharmaceutists  in  Great 
Britain,  or  members  of  the  said  Pharmaceutical  Society,  and,  to  that  end, 
^lAM  it  *is  desirable  that  all  persons,  before  assuming  such  title,  should 
-'  be  duly  examined  as  to  their  skill  and  knowledge  by  competent 
persons,  and  that  a  register  should  be  kept  by  some  legally  authorized 
officer  of  all  such  persons ;  and  whereas,  by  the  first  section  of  the  said 
Act,  Our  said  charter  of  incorporation,  save  and  except  such  parts 
thereof  as  were  by  the  said  Act  altered,  varied,  or  repealed,  was  con- 
firmed and  declared  to  be  in  full  force  and  virtue ;  (a)  and  whereas  it 
was  enacted,  by  the  4th  section  of  the  said  Act,  that  the  council  of  the 
said  Pharmaceutical  Society  should,  within  three  calendar  months  after 
the  passing  of  the  said  Act,  appoint  a  fit  and  proper  person  as  a  regis- 
trar under  the  said  Act,  and  that  the  council  of  the  said  Society  should 
have  the  power  to  remove  the  said  registrar  or  any  future  registrar" 
(with  power  to  reappoint,  and  also  to  appoint  other  officers  with  sala* 
ries) ;  <<  and,  by  the  5th  section,  it  was  enacted  that  the  registrar,  to  be 
appointed  under  or  by  virtue  of  the  said  Act,  should,  from  time  to  time, 
make  out  and  maintain  a  complete  register  of  all  persons  being  members 
of  the  said  Society,  and  also  of  all  persons  being  associates  and  appren- 
tices or  students,  respectively,  according  to  the  terms  of  Our  said  charter 

(a)  Seet  2  enacta  that  the  ooaneil  of  the  Society  may  alter  and  amend  the  by-lawe  made  in 
pannance  of  the  charter,  and  make  new  by-lawe,  each  '*  aa  they  shidl  deem  proper  and  neees* 
sary  for  the  parpoees  contemplated  by  the  charter  or  by  thii  Act/'  to  be  approved  of  at  a  tpecUJ 
general  meeting  of  the  members  and  by  one  of  the  Principal  Seoretaries  of  State;  "prorided 
alio,  that  the  eziiting  by-lawi  of  the  said  Society  shall  continue  in  force  until  the  next  annaal 
meeting  of  the  said  Society  to  be  held  in  the  month  of  May,  1853." 
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of  incorporation,  and  should  keep  a  proper  index  of  the  register,  and 
ail  such  other  registers  and  books  as  might  be  required  by  the  council 
of  the  said  Society  and  *might  be  necessary  for  giving  effect  to  r^c-i  49 
the  by-laws  of  the  said  Society  and  to  the  provisions  of  the  said  *- 
Act ;  and,  by  the  6th  section,  it  was  enacted  that  all  such  persons  as 
should,  at  the  time  of  the  passing  of  the  said  Act,  be  members,  associ- 
ates, apprentices,  or  students  of  the  said  Pharmaceutieal  Society  of  Great 
Britain,  according  to  the  terms  of  Our  said  charter  of  incorporation, 
should  be  registered  as  pharmaceutical  chemiate,  assistants  and  appren- 
tices or  students,  respectively ;  and,  by  the  7th  section,  it  was  enacted 
that  the  registrar,  to  be  appointed  under  or  by  virtue  of  the  said  Act, 
should  be  bonnd,  on  the  application  of  any  person  paying  one  shilling, 
to  certify,  under  bis  hand,  whether  or  no  any  person  whose  name  should 
be  furnished  to  him  appeared  on  the  register,  or  was  a  member  of  the 
Pharmaceutical  Society  of  Great  Britain,  or  not,  and  that  the  certificate 
of  such  registrar,  signed  by  the  said  registrar  and  countersigned  by  the 
president  or  two  members  of  the  council  of  the  said  society,  should,  in 
the  absence  of  evidence  to  the  contrary,  be  sufficient  evidence  of  the 
facts  therein  stated  up  to  the  date  of  the  said  certificate ;  and,  by  the 
8th  section,  it  was  enacted  that  all  such  persons  as  should,  from  time 
to  time,  be  appointed  under  or  in  pursuance  of  Our  said  charter  of  in- 
corporation, or  the  by-laws  thereof,  or  under  the  said  Act,  should  be, 
and  the  same  were  thereby  declared  to  be,  fit  and  proper  persons  to 
conduct  all  such  ei^aminations  as  were  provided  for  or  contemplated  by 
the  said  Act,  and  should  respectively  have  full  power  and  authority, 
and  were  thereby  authorized  and  empowered,  to  calamine  all  persons 
who  should  present  themselves  for  examination,  under  the  provisions 
of  the  said  Act,  in  their  knowledge  of  the  Latin  language,  in  Botany,  in 
^Materia  Medica,  and  in  Pharmaceutical  and  General  Chemistry,  r^^Hin 
and  such  other  subjects  as  might  from  time  to  time  be  determined  *- 
by  any  by-law;  provided  always  that  such  examinations  should  not 
include  the  theory  and  practice  of  medicine,  surgery,  or  midwifery ;  and 
the  said  examiners  were  thereby  empowered  to  grant  or  refuse  to  such 
persons,  as  in  their  discretion  might  seem  fit,  certificates  of  competent 
skill  and  knowledge  and  qualification  to  exercise  the  business  or  calling 
of  pharmaceutical  chemists,  or  (as  the  case  might  require)  to  be  engaged 
and  employed  as  students,  apprentices,  or  assistants,  respectively ;  and, 
by  the  9th  section,  it  was  enacted  that,  to  enable  the  said  Society  to 
provide  for  the  examination  in  Scotland  of  such  students,  apprentices, 
or  assistants  in  Scotland  as  might  desire  to  be  examined  there,  it  should 
be  lawful  for  the  council  of  the  Society,  and  they  were  thereby  required, 
to  appoint  such  fit  and  proper  persons  in  Scotland  to  meet  at  Edinburgh 
or  Glasgow,  or  such  other  place  or  places  as  the  council  might  think 
desirable,  and  to  conduct  there  all  such  examinations  as  were  provided 
for  and  contemplated  by  the  said  Act,  with  such  and  the  like  powers 
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and  authorities,  in  respect  thereof,  as  were  therein  conferred,  and  to 
grant  to  the  persons,  so  to  be  examined,  such  and  the  like  certificates 
as  were  therein-before  specified  and  referred  to,  or  to  refuse  the  same; 
and  that  all  the  provisions  of  the  said  Act  should  be  equally  applicable 
to  the  examiners,  and  examinations  and  parties  examined  in  Scotland 
as  to  the  examiners,  examinations,  and  parties  examined  in  England; 
and,  by  the  10th  section,  it  was  enacted  that  every  such  person,  who 
should  have  been  examined  by  the  persons  appointed  as  aforesaid,  and 
*iiil  ^^^^^^  ^^^®  obtained  a  ^certificate  of  qualification  from  them, 

-'  should  be  entitled  to  be  registered  by  the  registrar  according  to 
the  provisions  of  the  said  Act  upon  payment  of  such  fee  or  fees  as 
should  be  fixed  by  the  by-laws,  and  subject  always  to  the  exceptions  in 
the  said  11th  section  particularly  mentioned  and  enacted;  and  that 
every  such  person,  duly  registered  as  a  pharmaceutical  chemist,  should 
be  eligible  to  be  elected  as  a  member  of  the  said  Society;  and  that 
every  such  person  duly  registered  as  an  assistant  should  be  eligible  to 
be  admitted  as  an  associate  of  the  said  Society ;  and  that  every  such 
person  duly  registered  as  a  student  or  apprentice  to  a  pharmaceutical 
chemist  should  be  eligible  for  admission  into  the  said  Society,  according 
to  the  by-laws  thereof;  and  by  the  11th  section,  it  was  enacted  that  no 
persoif  who  was  a  member  of  the  medical  profession,  or  who  was  prac- 
tising under  right  of  a  decree  of  any  University,  or  under  a  diploma  or 
license  of  a  medical  or  surgical  corporate  body,  should  be  entitled  to  be 
registered  under  the  said  Act ;  and  that,  if  any  registered  pharmaceutical 
chemist  should  obtain  such  diploma  or  license,  his  name  should  not  be 
retained  on  the  said  register  during  the  time  he  was  so  engaged  in 
practice  as  aforesaid;  and,  by  the  12th  section  it  was  enacted  that,  from 
and  after  the  passing  of  the  said  Act,  it  should  not  be  lawful  for  any 
person  not  being  duly  registered  as  a  pharmaceutical  chemist  according 
to  the  provisions  of  the  said  Act,  to  assume  or  use  the  title  of  pharma- 
ceutical chemist  or  pharmaceutist  in  any  part  of  Great  Britain,  or  to 
assume,  use,  or  exhibit  any  name,  title,  or  sign  implying  that  he  was 
registered  under  the  said  Act,  or  that  he  was  a  member  of  the  sud 
Society ;  and  that,  if  any  person,  not  being  duly  registered  under  the  said 
^^  ...  *Act,  should  assume  or  use  the  title  of  pharmaceutical  chemist 

-*  or  pharmaceutist,  or  should  use,  assume,  or  exhibit  any  name,  title, 
or  sign  implying  that  he  was  a  person  registered  under  the  said  Act,  or 
that  he  was  a  member  of  the  said  Society,  every  such  person  should  be 
liable  to  a  penalty  of  51. ;  and  that  such  penalty  might  be  recovered  by 
the  registrar  to  be  appointed  under  the  said  Act  in  the  name  and  by 
the  authority  of  the  council  of  the  said  Society  in  the  manner  in  the 
12th  section  particularly  mentioned.  And  whereas  the  council  of  the 
said  Society  did,  within  the  time  so  limited,  duly  appoint*'  defendant  as 
registrar  under  the  provisions  of  the  4th  section  of  the  said  Act,  and 
he  had  thence  been  continually  and   still  was  such  registrar;  <<and 
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whereas,  upon  such  appointment  and  bj  reason  thereof,  and  of  the 
provisions  of  the  said  Act,  it  became  and  was  and  is  your  duty,  as  such 
registrar  as  aforesaid,  from  time  to  time,  to  make  out  and  maintain  a 
complete  register  of  all  persons  being  members  of  the  said  Society,  and 
also  of  all  persons  being  associates  and  apprentices  or  students,  respect- 
iyely,  according  to  the  terms  of  Our  said  charter  of  incorporation,  and 
to  keep  a  proper  index  of  the  register  and  all  such  other  registers  and 
books  as  might  or  may  have  been  required  by  the  council  of  the  said  Soci- 
ety, and  might  or  may  be  necessary  for  giving  effect  to  the  by-laws  of  the 
Baid  Society  and  to  the  provisions  of  the  said  Act,  and  also,  to  register, 
as  pharmaceutical  chemists,  assistants,  and  apprentices,  or  students,  re- 
spectively, all  such  persons  as,  at  the  time  of  the  passing  of  the  said 
Act,  were  members,  associates,  and  apprentices  or  students  of  the  said 
Pharmaceutical  Society  of  Great  Britain,  respectively,  according  to  the 
terms  of  Our  said  charter  of  ^incorporation;  and  it  further  be-  ri^-t^a 
came,  and  was  and  is,  your  duty,  as  such  registrar  as  aforesaid,  ^ 
to  register  as  a  pharmaceutical  chemist,  according  to  the  provisions  of 
the  said  Act,  every  person  who  should  or  shall  have  been  examined  by 
the  persons  appointed,  as  in  the  8th  and  9th  sections  of  the  said  Act 
mentioned  in  that  behalf,  to  be  examiners,  and  should  or  shall  have  ob- 
tained from  them  a  certificate  of  competent  skill  and  knowledge  and 
qualification  to  exercise  the  business  or  calling  of  a  pharmaceutical 
chembt,  upon  payment  of  such  fee  or  fees,''  &c.,  <^and  upon  being 
thereunto  duly  requested,  and  to  enter  as  an  assistant,  according  to  the 
provisions  of  the  said  Act,  every  such  person  who  should  or  shall  have 
been  so  examined  as  last  aforesaid,  and  should  or  shall  have  obtained 
from  such  examiners  a  certificate  of  competent  skill,  knowledge,  and 
qualification,  to  be  engaged  or  employed  as  an  assistant,  upon  payment 
of  such  fee  or  fees,"  &c.,  "upon  being  thereunto  duly  requested,  and 
to  register,  as  a  student  or  an  apprentice  to  a  pharmaceutical  chemist, 
every  such  person  who  should  or  shall  have  been  so  examined  as  last 
aforesaid,  and  should  or  shall  have  obtained  from  such  examiners  a  cer- 
tificate of  competent  skill  and  knowledge  and  qualification  to  be  engaged 
or  employed  as  a  student  or  apprentice  to  a  pharmaceutical  chemist, 
upon  payment  of  such  fee  or  fees,"  &c.,  (<  and  upon  being  thereunto  duly 
requested ;  and  not  to  register  as  pharmaceutical  chemists  according  to 
the  provisions  of  the  said  Act  any  person  other  than  those  persons  who, 
at  the  time  of  the  passing  of  the  said  Act,  were  members  of  the  said 
Pharmaceutical  Society  of  Great  Britain,  who  should  not  or  shall  not 
have  been  so  examined  as  aforesaid,  and  should  not  or  shall  not  have 
obtained  *from  such  examiners  as  aforesaid  such  certificates  of  r^-tAj 
competent  skill  and  knowledge  and  qualification  to  exercise  the  ^ 
business  or  calling  of  a  pharmaceutical  chemist ;  and  so  to  make,  keep, 
and  maintain  such  register  of  pharmaceutical  chemists  as  last  aforesaid, 
in  accordance  with  the  provisions  of  the  said  Act,  and  to  the  intent 
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that  you,  the  said  registrar  oi*  any  other  registrar  of  the  said  Society, 
might  and  may,  could  and  carn^  on  the  application  of  any  person  paying 
such  fee,'*  &c.,  "  certify,  under  your  or  his  hand^  whether  or  no  any 
person,  whose  name  and  address  should  or  shall  have  been  furnished  to 
you  or  him,  appeared  or  appears  in  the  said  register  of  pharmaceutical 
chemists  or  not,  and  that  such  certificate,  or  certificates,  respectively, 
of  you,  as  such  registrar,  or  as  such  other  registrar,  of  the  said  Society 
as  aforesaid,  signed  by  you  as  such  registrar,  or  by  such  other  registrar 
of  the  said  Society^  and  countersigned  by  the  president  or  by  two  mem- 
bers of  the  council  of  the  said  Society,  might  or  may  truly  state  the 
facts  therein  respectively  stated,  up  tc  the  date  or  dates  of  such 
certificate  or  certificates  respectively."  <<  That,  although  you,  the  said 
registrar,  have  made  and  maintained  a  register  of  pharmaceutical 
chemists,  and  have  registered  therein  the  names  of  divers  persons  duly 
entitled  to  be  therein  so  registered,  yet  that  you,  the  said  registrar, 
have  also  registered  therein,  as  pharmaceutical  chemists,  the  names  of 
divers  persons,  to  wit,  John  Abraham,  William  Murdoch,  and  John 
Wright,  and  divers  and  many  other  persons,  who  were  not,  at  the  time 
of  the  passing  of  the  said  Act,  respectively  members  of  the  said  Phar- 
maceutical Society  of  Great  Britain,  nor  have  they  been  respectively  so 
«ld»1  examined  as  aforesaid,  nor  have  they  respectively  ^obtained, 
-J  from  any  examiners,  appointed  as  in  the  said  Act  provided  and 
directed,  certificates  of  competent  skill  and  knowledge  and  qualification 
to  practise  the  business  or  calling  of  pharmaceutical  chemists,  according 
to  the  8th  and  9th  sections  of  the  said  Act  respectively."  <^  That  you, 
the  said  registrar,  have  hitherto  neglected  and  refused,  although  there- 
unto duly  requested  by  William  Dickinson,  to  make  and  maintain  the 
said  register  of  pharmaceutical  chemists  in  conformity  with  the  pro- 
visions in  that  behalf  of  the  said  Act,  whereby  it  might  appear  who  are 
and  who  are  not  entitled,  according  to  the  said  Act,  to  assume  and  use 
the  title  of  pharmaceutical  chemist  or  pharmaceutist  in  Great  Britain : 
and,  by  reason  thereof,  you  the  said  registrar  would  be  bound,  on  the  ap- 
plication of  any  person  paying  the  fee  or  fees,"  &c.,  <<  to  certify,  under  your 
hand  that  the  said  John  Abraham,  William  Murdock,  and  John  Wright 
(upon  their  names  and  addresses  being  respectively  furnished  to  you)  ap- 
pear in  the  said  register  of  pharmaceutical  chemists :  and,  by  reason  of  the 
premises,  it  has  become  and  is  impossible  to  ascertain  from  the  said  register 
what  persons  are,  and  what  persons  are  not,  duly  and  according  to  law, 
and  to  the  provisions  of  the  said  Act  of  Parliament,  entitled  to  assume  or 
use  the  title  of  pharmaceutical  chemists  or  pharmaceutists  in  Great 
Britain :  whereby  great  inconvenience,"  &c.  The  writ  then  commanded 
the  defendant  « that,  immediately  after  the  receipt  of  this  Our  writ^ 
you  do  make  out  and  maintain  such  a  register  of  all  persons,  being 
pharmaceutical  chemists  in  Ghreat  Britain  according  to  the  said  Act,  as 
that  it  may  appear  thereby  whether  or  no  any  person  whose  name  and 
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address  shall   be  famished  to  you,  aecording  to  the  said   Act,  is  a 
♦pharmaceutical  chemist  according  to  the  provisions  of  the  said  r^-ij^Q 
Act,  and  entitled  to  assume  and  use  the  title  of  pharmaceutical  ^ 
chemist  or  pharmaceutist  in  Great  Britain :  or  that  you  show  us  cause,*' 
fcc. 

Return,  by  George  Walter  Smith,  the  registrar.  "  That  I,  as  such 
registrar,  did,  before  the  issuing  of  the  within  writ,  to  wit,"  25th  Janu- 
ary, 1854,  <<  make  out  and  maintain,  and  thence  continually,  up  to  and 
until  and  at  the  time  of  the  issuing  of  the  within  writ,  had,  and  thence 
hitherto  have,  always  made  and  kept  and  maintained  a  register  of  all 
persons  being  pharmaceutical  chemists  iii  Great  Britain,  according  to 
and  in  conformity  with,  and  as  required  by,  the  act  within  mentioned, 
as  by  the  said  writ  I  am  commanded'.'" 

The  plea  traversed  the  return.     Issue'  tliereon. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  Middlesex  sittings 
after  Trinity  Term,  1854,  a  special  verdict  was  taken. 

The  verdict  set  out  the  charter ;  by  which  it  was  granted  and  declared 
"that  The  Pharmaceutical  Society  of  Great  Britain  shall  consist  of  per- 
sons to  be  called  members  thereof:  and  that  such  members  shall  be 
chemists  and  druggists  who  are,  or  who  have  been,  established  on  their 
own  account,  or  who  shall  have  been  examined  in  such  manner  as  the 
council  of  the  said  Society  shall  deem  proper,  or  shall  have  been  certi- 
fied to  be  duly  qualified  for  admission  as  members ;  or  else  shall  be  per- 
sons elected  as  superintendents,"  and  of  persons  to  be  called  associates, 
as  to  whom  provisions  were  made  as  stated  in  the  writ.  And  power 
was  given  to  the  council  to  make  by-laws  for  (among  other  things)  the 
examination  of  candidates,  and  the  « removing  and  electing  the  members 
and  associates,"  4o.  The  verdict  ^further  found  that  certain  r#^rA 
by-laws  were  made  by  the  council  on  4th  June,  1851 ;  many  of  •- 
which  were  set  out.     The  following  were  insisted  upon  in  argument. 

"  Section  L 
"  Qualification  and  admission  of  members. 

"1.  All  persons  desirous  of  becoming  members  (except  such  associates  of  tho 
Society  as  were  admitted  prior  to  the  1st  July,  1842,  and  except  such  persons  as  were 
or  had  been  established  on  their  own  account  as  chemists  and  druggists  at  or  prior 
to  the  18th  February,  1843)  shall,  in  the  first  place,  pass  such  examination  as  the 
ooQoeil  shall  think  fit  and  require;  and  which  examination  shall  be  styled  the  major 
examination. 

*'2.  Associates  of  the  Society,  who  were  admitted  before  the  1st  July,  1842,  shall, 
on  their  applying  to  be  admitted  as  members,  produce  sudi  certificates  of  qualificor 
tion  as  may  be  required  by  the  conncil  in -conformity  with  the  charter. 

"  3.  All  persons  who  were  or  had  been  established  on  their  own  account  as  che- 
mists and  druggists,  at  or  prior  to  the  date  of  the  charter,  namely,  the  18th  February, 
1843,  may,  on  being  approved  by  the  council,  be  elected  members. 

"  4.  All  such  last-mentioned  persons  must,  previous  to  their  being  elected,  give 
rsfersiiee  to  two  members  of  the  Society,  or  other  persons  approved  by  the  council, 
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who  jhall  certify  to  the  coancil  on  sach  matters  as  may  be  required  of  them  ooncenh 
ing  the  candidate." 

"  8.  Persons  having  passed  the  major  examination  as  above,  or  produced  the  oe^ 
tificates  of  qualification  referred  to  above,  and  being  approved  by  the  council,  shall 
be  elected  members." 

Section  lY.  contained  provisions  as  to  the  examination  of  associates. 

Section  V.  contained  regulations  as  to  apprentices  and  students. 

The  verdict  further  found  that,  on  30th  June,  1852,  stat.  15  &  16 
Vict.  c.  56,  was  passed. 

That  George  Walter  Smith  was,  on  4th  August,  1852,  appointed 
registrar,  and  had  continued  to  be  so. 

That  by-laws  were  made  by  the  council  in  November,  1852,  confirmed 
at  a  general  meeting  of  the  Society,  and  by  the  Secretary  of  State. 
The  verdict  set  out  those  by-laws,  of  which  the  parts  material  to  the 
argument  and  judgment  were  as  follows. 

*151]  *"  By-laws  of  November,  1852. 

"  Chemists  and  druggists  who  commenced  business  on  their  own  account  after  ths 
date  of  the  charter,  and  prior  to  the  passing  of  the  Act  15th  k  16th  Vic,  c.  56,  30th 
June,  1852,  and  who  shall  before  1st  May,  1853,  apply  to  be  admitted  as  members 
by  certificate  of  qualification,  according  to  the  terms  of  the  charter,  shall,  on  pro- 
duction of  certificates  satisfactory  to  the  council,  be  registered  as  '  chemists  and  drug- 
gists  certified  to  be  duly  qualified  for  admission  as  members  of  the  Society.' 

'*  The  register,  on  which  the  names  of  such  chemists  and  druggists  shall  be  entered, 
shall  be  closed  on  the  day  of  the  annual  meeting  of  the  said  Society,  in  the  month  of 
May,  1853,  when  the  existing  by-laws  shall  cease  to  be  in  force ;  after  which  time 
the  persons  so  registered  shall  be  admitted  as  members  of  the  Society,  on  pay- 
ment," &c. 

'*  No  person  whose  name  is  not  included  in  the  said  register,  unless  an  associate 
coming  within  the  terms  and  meaning  of  the  next  following  by-law,  shall,  afler  the 
period  aforesaid,  be  admitted  as  a  member  of  the  Society,  except  in  the  manner  pro 
vided  in  the  10th  section  of  the  Act" 

Then  followed  regulations  as  to  associates. 

The  verdict  found  that  printed  circulars  were,  by  the  direction  of  the 
council,  addressed  and  sent  to  many  persons  carrying  on  bnsiness  as 
chemists  and  druggists  in  Great  Britain,  and,  among  others,  to  the  said 
William  Murdock,  John  Abraham,  and  John  Wright. 

The  verdict  set  out  the  circular,  which  referred  to  the  statute,  and 
to  a  former  statement  of  the  council  recapitulating  the  circumstances 
which  had  led  to  the  formation  of  the  Society,  its  incorporation  by 
charter,  and  the  passing  of  the  Act,  and  stating  the  objects  of  tho 
Society  to  be  « the  union  of  the  chemists  and  druggists  of  this  Kingdom 
into  one  ostensible,  recognised,  and  independent  body,  the  protection  of 
their  general  interests,  and  the  advancement  of  the  art  and  science  of 
pharmacy."  The  circular  stated  "that.  The  Pharmacy  Act  having 
recognised  the  Society  as  an  examining  body  representing  pharmacy  in 
this  country,  and  empowered  to  examine  and  register  future  pharma- 
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ceutists,  the  council  have  considered  it  desirable  to  ^ezt^nd  the  p^^  .^ 
operation  of  the  Act  as  much  as  possible  by  offering  every  facility  ^ 
for  the  admission  of  duly  qualified  chemists  and  druggists  into  the 
Society;  and  resolutions  affirming  this  principle  have  been  unanimously 
passed  at  several  meetings  of  their  members."  The  circular,  after 
farther  general  remarks  as  to  the  principles  and  proceedings  of  the 
Society,  stated  as  follows. 

"  Regulations  respecting  the  admission  of  members. 

"  All  persons  who  were  or  had  been  established  on  their  own  account  as  chemists 
and  dru«i;gi6t3  at  or  prior  to  the  date  of  the  charter,  namely,  the  18th  February,  1843, 
are  eligible  for  election  by  the  council  on  production  of  certificates  duly  filled  up,' 
aod  signed  forms  of  which  may  be  obtained  from  the  secretary, 

*'  Terms  of  admission,  &c. 

"  Chemists  and  druggists,  who  commenced  business  after  the  date  of  the  charter, 
and  prior  to  the  passing  of  the  Act  (June  30th,  1852),  are  eligible  under  the  follow* 
ing  by-laws.'* 

The  by-laws  of  Noyember,  1852  (ante,  p.  151),  were  then  set  out;  and  reference 
was  made  to  sect.  10  of  the  Act,  and  to  sect.  1  of  the  by-laws  of  1851  (ante,  p.  150). 

The  verdict  then  found  that  Murdock  was  in  business  on  his  own 
accoaDt  as  a  chemist  and  druggist  before  the  date  of  the  charter ;  and 
that  Abraham  and  Wright  were  respectively  in  business  as  chemists  and 
druggists  before  the  passing  of  the  Act,  but  not  before  the  date  of  the 
charter. 

That  Murdock,  Abraham,  and  Wright  were  not,  nor  was  any  of  them 
a  member,  associate,  apprentice,  or  student  of  the  Pharmaceutical 
Society  of  Great  Britain,  at  the  time  of  the  passing  of  the  Act. 

That  Murdock  forwarded  to  the  council  a  certificate  of  two  members,, 
to  the  effect  that  he  «  was  in  business  on  his  own  account  prior  to  the 
18th  February,  1843 ;  and  that  he  is  duly  qualified  to  become  a  member 
of  the  *8aid  Society:"  which  certificate  was  approved  by  the  r^i^cq 
council :  and  thereupon  Murdock  was  elected  by  the  council  as  ^ 
a  member,  and  registered  as  such  accordingly  by  defendant. 

That  Abraham  and  Wright  respectively,  before  1st  May,  1853,  for* 
warded  to  the  council  certificates  signed  by  two  members,  and  counter- 
signed by  the  local  secretary,  to  the  effect  that  each  of  them  «  com- 
menced  business  on  his  own  account,  as  a  dispensing  chemist,  before 
the  passing  of  the  Pharmacy  Act,  June  80th,  1852 ;  and  that  we  con- 
sider him  duly  qualified  and  a  desirable  person  for  admission  as  a  member 
of  The  Pharmaceutical  Society,"  which  certificates  were  approved  by 
the  council :  and  the  names  of  Abraham  and  Wright  were,  by  direction 
of  the  council,  entered  by  defendant  in  a  book  marked  E.,  being  a 
<<  Register  of  chemists  and  druggists  certified  to  be  duly  qualified  for 
admission  as  members  of  the  Society  under  the  by-lawa  confirmed  SOth 
November,  1852," 

VOL.  V. — 8 
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The  verdict  then  found  that,  previously  to  May,  1853,  the  coancil 
made  by-laws,  which  were  confirmed  at  a  Special  General  Meeting  of 
the  Society  held  in  May,  1853,  and  approved.  Some  of  these  were  sec 
out :  the  following  were  noticed  in  the  argument. 

"  Section  I. 
'*  Qualification — admiraion  of  members — ^subscriptions  and  fees. 

"  1.  Pharmaceutical  chemists  who  may  desire  to  become  members  and  are  or  may 
have  been  in  business  on  their  own  account,  or  who  are  superintendents  of  a  pha^ 
roaceutical  establishment,  on  production  of  certificates  satisfactory  to  the  council  shall 
be  eligible  to  bo  elected  members  of  the  Society. 

"  2.  Chemists  and  druggists  who  commenced  business  on  their  own  account  after 
the  date  of  the  charter,  18th  Feb.,  1843,  and  prior  to  the  passing  of  the  Act  15  &  16 
Vic.  cap.  56,  30th  June,  1852,  and  who  have  been  registered  as  '  chemists  and  drug- 
gists, certified  to  be  duly  qualified  *for  admission  as  members  of  the  Society/ 
'^'154]  shall  be  admitted  as  members  on  payment  of  the  entrance  fee  and  the  sab- 
scription  for  the  current  year.  No  person  whose  name  is  not  included  in  the 
said  register,  unless  an  associate  coming  within  the  terms  and  meaning  of  the  next 
following  by-law,  shall  after  the  annual  meeting  to  be  held  in  the  month  of  Mat, 
1853,  be  admitted  as  a  member  of  the  Society,  except  in  the  manner  provided  in  the 
10th  clause  of  the  Act. 

"3.  Associates  of  the  Society,  admitted  as  such  prior  to  the  1st  day  of  July,  1842, 
shall  be  admitted  as  members  of  the  Society  on  the  production  of  certificates  sati?- 
factory  to  the  council." 

Sects.  X.  and  XL  regulated  the  examinations  and  the  registering  upon  examina- 
tions. 

These  by-laws  were  approved  by  a  Principal  Secretary  of  State,  who 
certified  to  that  effect :  whereupon  Abraham  and  Wright  were  respec- 
tively elected  members  of  the  Society,  and  registered  as  such  in  a 
register  made  and  maintained  by  defendant. 

Defendant,  on  or  about  9th  November,  1853,  after  the  passing  of 
the  Act,  and  before  the  date  and  issuing  of  the  writ,  made  oat  a  new 
register  marked  F.,  having  on  the  cover  thereof  the  words  "  Pharma- 
ceutical chemists,  assistants,  and  apprentices  or  students,"  in  which  he 
entered  the  names  of  all  persons  who  then  were  members  of  the  Society, 
including  those  who  had  been  elected  as  last  aforesaid,  and  also  the 
names  of  all  persons  who  had  been  examined  and  whose  names  were 
entered  in  a  register,  also  kept  and  maintained  by  him  the  defendant, 
and  hereinafter  more  particularly  referred  to,  of  all  persons  obtaining 
certificates  of  qaalification  from  the  examiners  appointed  ander  the 
Act ;  and  in  wliich  register,  marked  F.,  he  also  entered  the  names  of 
all  persons  entitled  to  be  registered  as  assistants  and  apprentices  or 
^students.  And  defendant  has  since  made  out  and  maintained  a  register, 
similar  in  all  respects,  for  the  year  1854,  and  has  also  kept  and  main- 
tained the  other  registers  hereinbefore  mentioned  and  referred  to. 
^^ ..-.  *In  the  register  marked  F.,  and  in  the  corresponding  register 
^  for  the  year  1854,  the  names  of  Murdock,  Abraham,  and  Wright, 
respectively,  are  entered,  according  to  their  alphabetical  position,  in  tlic 
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list  of  pharmaceutical  chemists :  and  Murdock,  Abraham,  and  Wright 
were,  at  the  time  of  the  writ  and  return,  and  are  now,  registered  therein 
as  pharmaceutical  chemists  in  Great  Britain. 

Defendant,  on  being  applied  to,  certified,  as  to  each,  that  the  name 
appeared  «in  the  register  of  pharmaceutical  chemists.'' 

If  an  application  were  made  to  defendant,  in  the  course  of  the  year 
1854,  in  the  manner  prescribed  by  the  7th  section  of  the  Act,  as  to 
whether  the  name  of  Murdock,  Abraham,  or  Wright,  as  the  case  might 
be,  appears  on  the  register  of  pharmaceutical  chemists,  he  would, 
after  referring  to  the  said  register  of  1854*  for  information  thereon, 
certify  that  such  name  did  appear  therein,  in  a  form  similar  to  that 
above  set  forth. 

Defendant  has  also  made  and  maintained  a  register  marked  C,  in- 
titaled'«certificates  of  examinations,"  in  which  are  entered  the  names 
of  all  persons  who,  since  the  passing  of  the  Act,  have  passed  the  exa- 
mlDation  of  the  Board  of  Examiners.  And  it  is  the  practice  of  defend- 
ant to  enter  therein  the  name  of  any  person  who  may  have  passed  such 
examination^  on  such  person  applying  to  him  and  presenting  a  certifi- 
cate (in  the  form  set  out  in  the  verdict). 

The  names  of  Murdock,  Abraham,  and  Wright  are  not  entered  in  the 
book  marked  C,  nor  have  they,  nor  has  any  of  them,  at  any  time  passed 
any  examination  before  examiners  appointed  in  pursuance  of  the  Act 
or  by  the  Society. 

*There  are  upwards  of  600  persons  in  the  same  situation,  and  p^.  .^ 
admitted  and  registered  as  pharmaceutical  chemists  in  Great  ^ 
Britain,  under  the  same  circumstances  as  Abraham  and  Wright ;  and 
nearly  300  persons  in  the  same  situation,  and  admitted  and  registered 
as  pharmaceutical  chemists  in  Great  Britain,  under  the  same  circum- 
stances as  Murdock. 

The  practice  of  the  defendant,  as  such  registrar,  in  making  the  register 
of  members  of  The  Pharmaceutical  Society,  is  to  enter  therein  the  names 
of  those  persons  who  appear  upon  the  minutes  of  the  proceedings  of  the 
council  of  the  Society  as  having  been  elected  members  of  the  Society, 
npon  payment  by  such  persons  respectively  of  their  respective  admis- 
sion fees,  and  without  further  inquiry. 

The  verdict  then  left  the  determination  of  the  issue  to  the  Court. 

The  case  was  argued,  in  last  Michaelmas  Term,(a)  by  Sir  F,  Kelly 
for  the  Crown,  and  Bramwell  for  the  defendant.  Cur,  adv,  vuU. 

Lord  Campbell*  C.  J.,  in  Hilary  Term  (January  26th),  1855,  delivered 
the  judgment  of  the  Court. 

The  question  raised  by  the  special  verdict  is.  Whether  the  registrar 

(«)  Norember  22d,  1854.    Before  Lord  OampbeU,  C.  J.,  Wightman  and  Erie,  Js. 

The  diflcasiion  baring  turned  entirely  on  the  comparison  of  the  charter,  the  sections  of  the 
■tatttte,  and  the  bj-laws,  which  snffioienUy  appear  from  the  extracts  giren  in  the  text  from  the 
r«eord,  it  is  eonndered  that  the  Judgments  in  the  two  Courts  will  suifioienUy  indicate  the  course 
of  the  argument. 
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did  his  duty  in  placing  on  the  register  of  pharmaceatical  ohemists,  made 
^^  .-^  in  November,  1853,  the  '''names  of  William  Mnrdock  and  John 
^  Abraham :  the  name  of  John  Wright  is  also  mentioned  on  the 
record ;  but,  as  his  title  to  be  registered  is  the  same  as  that  of  John 
Abraham,  he  need  not  be  farther  noticed. 

It  is  found  that  neither  Murdock  nor  Abraham  were  members  of  The 
Pharmaceatical  Society  on  the  30th  June,  1852,  when  the  Act  of  15  k 
16  Vict.  c.  56,  passed ;  nor  had  either  of  them  been  examined  under 
that  Act :  but  each  was  in  business,  on  his  own  account,  as  a  chemist ; 
Murdock  before  the  18th  February,  1843,  the  date  of  the  charter  of 
incorporation,  and  Abraham  before  SOth  June,  1852,  the  date  of  the 
passing  of  the  Act  above  mentioned.  Each  had  obtained  a  certificate 
of  this  fact,  and  of  being  qualified  for  admission  as  a  member  of  The 
Pharmaceutical  Society.  Thereupon  Murdock's  certificate  was  approved 
by  the  council ;  and  he  was  elected  a  member  of  the  Society :  and 
Abraham,  having  been  registered  as  certified  to  be  qualified  for  admis- 
sion according  to  certain  by-laws  made  in  November,  1852,  was  after- 
wards elected  a  member  of  The  Pharmaceutical  Society  under  by*lavs 
made  in  May,  1853.  Both  names  were  afterwards  placed  on  the  regis- 
ter of  pharmaceutical  chemists  of  November,  1853,  above  mentioned: 
each  was  registered  on  the  ground  that  he  was  a  member  of  the  Society. 
The  title  of  each  to  be  a  member  is  derived  in  part  from  the  charter, 
and  in  part  from  the  by-laws :  and  the  matter  to  be  decided  is.  Whether 
the  title  of  each  was  valid. 

By  the  charter,  the  Society  consisted  of  members  of  four  classes : 
Ist,  those  who  were  chemists  on  their  own  account  at  the  date  of  the 
charter ;  2dly,  those  who  should  have  been  examined  as  the  council 
♦1^81  ^^^'^^^  ^*^®  *deemed  proper;  8dly,  those  who  should  have  been 
-^  certified  to  be  duly  qualified  for  admission ;  and,  4thly,  those 
who  should  be  elected  as  superintendents  by  the  council. 

Murdock  claimed  to  be  in  the  first  class,  that  is,  a  chemist  on  his  own 
account  at  the  date  of  the  charter.  Abraham  claimed  to  be  in  the 
third  class,  that  is,  to  have  been  certified  to  be  duly  qualified  for  admis- 
sion. And,  as  the  charter  is  declared  by  the  first  section  of  the  Act  to 
be  in  full  force  except  such  parts  as  are  varied  or  repealed  thereby,  and 
as  the  provisions  of  the  charter  relating  to  these  two  classes  of  mem- 
bers are  not  varied  or  repealed  by  the  Act,  that  part  of  the  title  of  each 
claimant  which  depends  on  the  charter  is  made  good. 

The  Legislature  intended  an  examination  to  be  in  general  the  condi- 
tion on  which  members  were  to  be  elected.  But  some  other  classes  bad 
been  made  admissible  by  the  charter,  to  prevent  the  displacement  of 
existing  interests ;  and  the  admissibility  of  the  same  classes  was  con- 
tinued by  the  Act  on  the  same  principle,  leaving  the  extent  to  which  it 
should  be  carried  to  be  regulated  by  by-laws  to  be  made  under  proper 
precautions. 
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The  remainder  of  the  title  of  each  of  these  claimants  depended  upon 
the  hy-Iaws :  Murdock  claiming  under  the  hy-laws  made  under  the  char- 
ter before  the  statute,  and  Abraham  claiming  under  by-laws  made  after 
the  statute. 

The  by-laws  under  which  Murdock  claims  are  clear  from  any  doubt : 
they  were  ralid  according  to  the  charter;  and  their  validity  was  ex- 
pressly continued  by  *the  2d  section  of  the  Act :  and  under  them  p^^  .^ 
Murdock  was  admitted  a  member :  therefore  his  registration  was  ^ 
right. 

The  by-laws  under  which  Abraham  was  admitted  as  a  person  certified 
to  be  duly  qualified  for  admission  were  made  after  the  passing  of  the 
Act,  that  is,  in  November,  1852,  and  May,  1853:  and  their  validity 
depends  upon  sect.  2  of  the  Act,  empowering  the  council  of  the  Society 
to  alter  the  by-laws  of  the  Society  made  under  the  charter,  and  to 
make  new  by-laws  for  the  purposes  contemplated  by  the  charter  or  the 
Act,  subject  to  a  proviso  that  the  new  by-laws  and  the  altered  by-laws 
should  be  confirmed  by  a  special  general  meeting  and  a  Secretary  of 
State,  and  subject  also  to  a  proviso  that  the  existing  by-laws  should 
continue  in  force  until  the  annual  meeting  in  May,  1853. 

As  the  by-laws  under  which  Abraham  claims  were  new  by-laws,  and 
not  alterations  of  the  existing  by-laws,  and  as  they  are  found  to  have 
been  duly  made  and  confirmed,  we  think  that  they  were  valid  under  the 
power  granted  by  the  Act,  and  were  not  restricted  by  the  proviso  con- 
tinuing the  existing  by-laws  till  the  annual  meeting  in  1853.  Under 
them,  Abraham  is  found  to  have  been  duly  admitted:  thus  he  also  be- 
came a  member  of  the  Society ;  and,  if  a  member,  therefore  entitled  to 
be  registered.  For  the  Act  makes  no  distinction  between  different 
classes  of  members  in  respect  of  registration  ;  the  registrar  being  bound 
by  sect.  5  from  time  to  time  to  make  a  complete  register  of  all  persons 
being  members  of  the  Society,  that  is,  members  at  the  time  the  register 
is  made. 

The  meaning  of  the  term  ^^  pharmaceutical  chemist"  was  the  subject 
of  some  discussion ;  and  the  Act  does  *not  give  any  definition  of  r^-i /^a 
it.  The  6th  section  implies  that  '^  pharmaceutical"  chemist  is  *- 
the  generic  term  under  which  "member  of  the  Society"  is  comprised  as 
a  species.  The  10th  section  implies  that  a  person  who  has  passed  his 
examination  without  being  elected  a  member  is  another  species.  And 
these  two  species  or  classes  are  expressly  declared  by  the  Act  to  be 
entitled  to  be  on  the  register  of  pharmaceutical  chemists,  any  person  not 
on  that  register  being  prohibited  by  the  Act  from  using  the  title  either 
of  pharmaceutical  chemist  or  member  of  the  Society.  To  this  extend 
the  statute  is  clear :  and  this  is  sufficient  for  the  decision  of  the  present 
case. 

For  these  reasons,  we  think  that  the  registrar  is  shown  by  the  verdict 
to  have  done  his  duty,  and  that  the  judgment  must  be  for  the  defendant. 

Judgment  for  defendant. 
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IN  THE  EXCHEQUER  CHAMBER. 

{May  81.) 

Error  having  been  assigned,  the  case  was  argued  in  this  Term  (May 
26th,  May  29th,  and  this  day),  by  Sir  F.  Kelly  for  the  Crown,  and 
Bramwell  for  the  defendant. (a) 

Jervis,  C.  J. — I  am  of  opinion  that  the  judgment  ought  to  be  affirmed. 

I  have  entertained  considerable  doubts  whether  the  writ  was  directed 
♦Ifill  *^  ^^®  proper  person:  and,  if  I  had  *not  come  to  the  conclusion 
-'  that  the  Court  below  was  right  in  its  judgment,  I  should  have  had 
to  enter  upon  that  question,  which  I  now  do  not ;  for,  though  I  have 
doubted  a  good  deal  as  to  the  construction  of  this  confused  and  inartifi- 
cially  drawn  Act,  I  think  that  the  special  verdict  is  a  verdict  for  the 
defendant.     In  this  result  all  of  us  agree ;  but  the  reasons  which  I  am 
about  to  give  must  be  understood  to  be  mine  alone.     In  reading  this 
Act,  the  preamble  would  lead  one  to  expect  to  find  an  enactment  ren- 
dering some  qualification  necessary  for  members  of  the  Society :  but  I 
find  no  such  qualification  in  the  Act ;  and,  not  only  is  no  such  qualificap 
tion  enacted,  but  by  sect.  1  the  charter  of  incorporation  is  confirmed 
save  as  altered,  varied,  or  repealed  by  the  Act,     The  charter  imposed 
no  qualification  on  members ;  it  is  not  altered,  varied,  or  repealed  in  this 
respect ;  and  therefore  it  is  confirmed.  •  But  then  arises  the  question,  if 
a  person  without  qualification  is  a  member,  is  he  to  be  on  the  register? 
I  look  at  the  preamble  and  the  Act;  and  I  come  to  the  conclusion  that 
tie  object  of  the  Legislature  was  to  ofier  to  the  public  a  free  examina- 
tion, and  to  permit  all  persons  who  avail  themselves  of  that  offer  to  use 
the  name  "pharmaceutists."     For  this  purpose,  by  sect.  4,  a  registrar 
is  to  be  appointed ;  and,  by  sect.  5,  he  is  to  keep  a  complete  register 
"  of  all  persons  being  members  of  the  said  Society,  and  also  of  all  per- 
sons being  associates  and  apprentices  or  students  respectively,  according 
to  the  terms  of  the  charter  of  incorporation,"  and  further  registers,  if 
required.     The  charter  of  incorporation  made  no  provision  for  a  regis- 
ter ;  the  Act  does ;  and  it  is  to  be  a  register  of  the  members  of  the 
*ir''>1  ^^^^^*y  according  to  the  charter  of  incorporation.     Sect.  6  says 
^^  *that  all  persons  being  at  the  time  of  the  passing  of  the  Act 
members,  &c.,  shall  be  registered  as  pharmaceutical  chemists.    Sect.  10 
has  been  misplaced ;  it  ought  to  have  followed  sect.  6.     It  enacts,  in 
addition  to  sect.  6,  that  every  person  who  shall  have  been  exammed, 
and  shall  have  obtained  a  certificate  of  qualification,  shall  be  entitled  to 
be  registered.     But  then  it  adds  the  words  which  have  occasioned  the 
difficulty :  "  and  every  such  person  duly  registered  as  a  pharmaceutical 
chemist  shall  be  eligible  to  be  elected  as  a  member  of  the  said  Society." 
It  is  said  that  this  shows  an  intention  that,  if  elected  in  future,  he  shall 

(a)  See  ante,  p.  156,  note  (a). 
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not  be  registered  unless  he  has  obtained  the  certificate  of  qualification : 
but  it  is  not  so  enacted.  Sect.  7  entitles  any  one  to  require  the  registrar 
to  certify  under  his  hand  whether  or  not  any  person  appears  in  the 
register,  or  is  a  member  of  The  Pharmaceutical  Society  or  not :  not,  it 
is  to  be  observed,  whether  he  is  a  member  registered  as  such,  but  whe- 
ther he  is  a  member,  or  in  the  register ;  and  the  certificate  is  made  evi- 
dence. All  this  is  with  a  view  to  assist  the  working  of  sect.  12,  which 
enacts  that  "  it  shall  not  be  lawful  for  any  person,  not  being  duly  regis- 
tered as  a  pharmaceutical  chemist  according  to  the  provisions  of  this 
Act,  to  assume  or  use  the  title  of  pharmaceutical  chemist  or  pharmaceu- 
tist in  any  part  of  Great  Britain,  or  to  assume,  use,  or  exhibit  any  name, 
title,  or  sign  implying  that  he  is  registered  under  this  Act  or  that  he  is 
a  member  of  the  said  Society."  The  argument  for  the  prosecution,  if 
well  founded,  leads  to  this  result,  that  the  Legislature  have  enacted  that 
a  man  who  really  is  a  member  of  the  Society,  and  has  been  duly  elected 
under  the  terms  of  its  charter,  shall  not  say  that  he  is  one  unless  he 
farther  submits  to  be  examined.  And  this  is  to  be  done  by  *im-  r+-|/.o 
plication,  when  sect.  5,  in  its  natural  meaning,  requires  the  *- 
register  to  be  of  all  members.  I  think  it  is  too  much  to  ask  us  to  put  a 
forced  construction  on  the  Act  for  the  purpose  of  depriving  the  subject, 
by  implication,  of  his  natural  right  to  tell  the  truth  of  himself. 

Pollock,  C.  B. — I  am  of  the  same  opinion.  The  writ  commands 
the  defendant  to  make  and  maintain  a  register  according  to  the  Act ; 
and  the  suggestion  is  that  he  has  not  done  so,  because  he  has  put  cer- 
tain names  on  the  register.  And  the  practical  question  is.  Whether 
those  names  should  remain.  The  point  made  is  that,  by  the  construc- 
tion of  the  Act,  all  means  for  supplying  the  Society  with  fresh  mem- 
bers are  prohibited,  except  from  those  declared  eligible  on  examination. 
I  cannot  adopt  that  construction,  for  this  reason. 

The  preamble  of  the  Act  recites  the  charter  of  incorporation,  by 
which  four  classes  of  persons  might  become  members  of  the  Society ; 
chemists  and  druggists  established  on  their  own  account  at  the  date  of 
the  charter ;  persons  examined  as  the  council  should  deem  proper ;  per- 
sons certified  to  be  duly  qualified ;  and  persons  elected  as  superintend- 
ants.  The  Act  confirms  the  charter,  save  as  varied  by  the  Act :  and, 
as  these  provisions  above  recited  are  not  in  express  terms  varied,  I  hold 
them  confirmed.  The  judgment  of  the  Court  below  sufficiently  shows 
that,  if  those  provisions  are  still  in  force,  the  persons  objected  to  were 
members  of  the  Society.  It  is  said  there  should  be  two  registers,  one 
of  examined  members  and  the  other  of  such  members  as  these.  I  see 
nothing  in  the  Act,  either  to  require  or  prohibit  the  use  of  two  regis- 
ters. They  may  use  one,  if  it  is  convenient :  I  see  no  objection  to  the 
use  of  two. 

!    *Alderson,  B. — Sect.  5  says  that  the  register  shall  from  time  r*^g j 
to  time  consist  of  "all  persons  being  members  of  the  said  ^ 
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Society;"  sect.  12,  that  no  person  shall  call  himself  a  member  of  the 
Society  unless  he  is  registered.  Now,  if  a  person  may  be  a  member 
without  being  on  the  registry,  this  absurdity  follows :  that  the  Legisla- 
ture have  imposed  a  penalty  on  members  if  they  say  they  are  so.  The 
argument  for  the  prosecution  is  that,  to  get  rid  of  that  absurdity,  yoa 
must  alter  the  charter :  but  that  is  getting  rid  of  it  at  the  expense  of 
what  I  think  the  main  object  of  the  Act,  viz.,  to  confirm  the  charter 
where  not  varied.  The  other  mode  of  construction  is,  to  say  that 
there  shall  be  one  register  of  persons  examined  and  so  eligible  to  be 
members  of  the  Society,  and  another  of  members  of  the  Society  not 
examined  at  all.  That  may  be  an  absurd  arrangement :  but  it  is  less 
absurd  than  the  other. 

Maule,  J. — The  grounds  of  my  opinion  are  that  a  charter  was 
granted  in  1843,  incorporating  a  society  for  a  purpose  supposed  to  be 
beneficial,  putting  in  the  grantees  considerable  trust,  and  giving  power 
from  time  to  time  to  elect  fresh  members  on  certain  terms.     That 
power  of  election  was  one  of  the  principal  franchises  conferred  by  the 
charter.     Nine  years  later  an  Act  is  passed,  the  main  object  of  which 
appears  to  have  been  to  prohibit  persons  calling  thenfselves  members 
of  the  Society  when  they  were  not,  or  calling  themselves  pharmaceutists 
when  they  were  not.     But  there  is  no  suggestion  in  the  Act  that  the 
Society  had  in  any  way  misconducted  itself  in  the  election  of  their 
members,  or  had  shown  themselves  any  way  unworthy  of  the  power  of 
♦Ifi^il  ®^®^^^°^  which  was  one  of  their  most  important  *franchises.    Nor 
^  is  there  a  single  word  in  the  Act  to  take  away  that  franchise 
which  it  most  undoubtedly  possessed.     We  are  therefore  asked  to  con- 
strue the  Act  as  by  implication  taking  away  this  franchise,  without  an 
enacting  word  to  do  so.     The  grand  argument  for  this  is  that  various 
provisions  in  the  Act  for  a  register  are  not  congruous  with  the  exist- 
ence of  such  a  franchise.     But,  if  that  were  so,  I  do  not  think  that,  if 
clauses  as  to  details  of  registration  or  the  like  in  an  Act  are  incon- 
gruous with  the  existence  of  powers,  you  are  entitled  to  consider  those 
powers  taken  away  without  apt  words  to  do  so.     The  proper  rule  of 
construction  is  to  read  those  clauses  as  to  details  as  subordinate  to  the 
predominant  provisions  in  the  Act,  which  in  the  present  case  are  those 
conferring  the  charter.     I  do  not  say  that  the  registration  clauses  are 
incongruous  with  that  object :  I  am  disposed  to  think  that  you  may 
make  the  whole  of  the  language  of  all  the  clauses  consistent  with  the 
goodness  of  this  register.     But,  if  the  clauses  as  to  the  details  are 
inconsistent  with  the  confirmation  of  the  charter,  they  must,  I  think, 
be  construed  as  directory  only.     On  that  ground  I  think  the  judgment 
ahould  be  affirmed. 

Grbsswbll,  J.,  Platt,  B.,  Martin,  B.,  and  Orowdbr,  J.,  concurred 

Judgment  affirmed. 
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•BRIDGET  ANN  PAPENDICK  v.  WILLUM  BRIDGWA-  p^-„^ 

TEE.    May  81.  L  ^^ 

PUiDtiir  claimed  a  right  of  common  by  pretoription,  in  respeot  of  a  qne  estate  in  land,  and  also 
by  thirty  and  sixty  years'  enjoyment  by  the  ooonpiers  of  the  land.  Defendant  oiTered  eWdence 
that  A.,  now  deceased,  while  tenant  of  the  land  for  years,  had  declared  that  ho  had  no  snch 
right  in  respect  of  the  land.  Held :  that  the  declaration  was  not  admissible  in  evidence,  inas- 
mnch  as  it  was  in  derogation  of  the.title  of  the  rcTersioner. 

Thb  declaration  alleged  that  defendant  chased  and  harried  the  sheep 
of  plaintiff,  then  depasturing  and  being  in  and  upon  a  certain  waste  or 
oommon,  called  The  Lower  Gros,  in  the  parish  of  Glasbury,  in  the 
coanty  of  Brecknock,  and  drove  the  sheep  off  the  waste  or  common. 

Defendant,  in  the  1st  plea,  set  up  a  right  of  common  in  the  locus  in 
quo,  at  specified  times  of  the  year,  for  sheep  levant  and  couchant  upon 
certain  lands,  by  virtue  of  enjoyment  by  the  occupiers  thereof  for 
thirty  years ;  in  the  2d  plea,  a  similar  right  for  sixty  years ;  and,  in 
the  3d  plea,  a  right  by  prescription  for  time  immemorial  in  a  que  estate 
in  lands  whereof  defendant  was  tenant  for  life :  and  in  each  plea  he 
justified  driving  the  sheep  as  being,  within  the  specified  times,  in  the 
locus  in  quo,  depasturing  the  grass  and  doing  damage,  so  that  defend- 
ant could  not  enjoy  the  common  in  so  ample  a  manner  as  he  ought. 

Replication :  1,  2,  and  3,  traversing  the  rights  set  up  by  the  1st,  2d, 
and  3d  pleas  respectively. 

4.  That  plaintiff  was  seised  in  her  demesne  as  of  fee  of  a  messuage 
and  lands :  and  she  prescribed  for  a  right  of  common  for  time  imme- 
morial, in  a  que  estate,  for  sheep  levant  and  couchant  during  the  same 
specified  times  of  the  year,  and  alleged  that  the  sheep  were,  within  the 
same  time,  levant  and  couchant,  and  were  ^lawfully  put  in  the  r^^nn 
locus  in  quo  in  exercise  of  her  right  of  commoui  till  defendant  ^ 
committed  the  trespasses. 

5.  A  right  of  common  in  respect  of  occupation  of  certain  messuage 
and  lands,  and  enjoyment  of  the  right  by  the  occupiers  for  sixty  years; 
and  allegations  corresponding  to  those  of  the  4th  replication,  mutatis 
mutandis. 

6.  Like  the  5th,  but  stating  the  enjoyment  for  thirty  years. 
Defendant  joined  issue  on  the  Ist,  2d,  and  8d  replications,  and  took 

issue  on  the  rights  alleged  in  the  4th,  6th,  and  6th  replications. 

Pursuant  to  a  Judge's  order,  the  plaintiff  delivered  a  particular, 
stating  that  the  messuage  and  lands,  in  respect  of  which  she  claimed 
right  of  common,  «  consist  of  a  farm  house,  buildings,  and  94  acres  of 
land,  or  thereabouts,  of  which  the  plaintiff  is  the  owner  and  occupier, 
situate  in  and  near  the  village  of  Glaabury  in  the  parish  of  Glasbury, 
and  called  Glasbury  Farm.'' 

On  the  trial,  before  Grompton,  J.,  at  the  last  Brecknockshire  Assizes, 
the  defendant  (by  consent)  began,  and  offered  evidence  to  support  the 
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right  of  common  alleged  by  himself,  and  to  impugn  that  alleged  by 
plaintiff.  Among  others  he  called  a  witness  named  William  Saunders, 
who  stated  that  he  remembered  Glasbury  Farm  being  in  the  occupation 
of  one  Clement  Probert,  and  that  he  himself  had  driven  Prpbert's 
sheep  off  the  locus  in  quo  ;  and  that,  at  a  subsequent  time,  in  a  conver- 
sation which  took  place  between  him  and  Probert  with  reference  to  that 
previous  driving  off,  Probert,  while  tenant,  had  made  certain  declara- 
tions as  to  his  having  or  not  having  the  right  of  common  in  respect  of 
Glasburj  Farm.  The  counsel  for  the  plaintiff  objected  to  the  admission 
*lfiftl  °^  tl^csc  *declarations,  and  put  in  a  lease  for  years  of  Glasbury 
-'  Farm  to  Probert,  which  expired  in  1802 :  and  it  was  admitted 
that  Probert  continued  to  be  tenant  from  year  to  year  till  1816.  Pro- 
bert had  died  before  the  trial.  It  did  not  distinctly  appear  at  what 
time  the  declarations  were  made ;  but  it  seemed  probable  that  this  took 
place  about  1802.  The  learned  Judge  rejected  the  evidence.  At  a 
later  part  of  the  trial  it  appeared  that  in  1802  Probert  became  tenant 
also  of  a  farm  called  Skynlass,  and  that  the  occupiers  of  this  latter 
farm  also  claimed  common  in  the  locus  in  quo.  At  the  time  of  the 
alleged  trespass  the  plaintiff  was  in  possession  of  Glasbury  Farm,  the 
fee  having  also  devolved  on  her. 

Verdict  for  the  defendant  on  the  first  three  issues,  and  for  the  plain- 
tiff on  the  last  three. 

In  last  Term  J7.  S,  Giffardj  for  the  defendant,  obtained  a  rule  Nisi 
for  a  new  trial,  <<  on  the  ground  that  the  statements  of  Clement  Pro- 
bert against  his  interest,  he  being  dead  at  the  time  of  the  trial,  were 
rejected  by  the  learned  Judge." 

Evans  and  Davison  now  showed  cause. — The  declarations  were  not 
offered  as  accompanying  an  act,  but  on  the  ground  that  they  were  the 
declarations  of  a  deceased  person,  which  declarations  would,  it  was  sup- 
posed, amount  to  an  admission  that  he  was  not  entitled  to  common  in 
respect  of  the  farm  which  he  occupied,  and  would  thus  be  against  his 
interest  at  t&e  time  of  the  declarations  made.  But  the  declaration  of 
a  tenant  from  year  to  year  in  derogation  of  the  right  of  the  reversioner 
cannot  be  admitted.  It  was  intimated  by  Bolland,  B.,  in  Chambers  v. 
♦1691  ^^^^*s^^^^  1  C.  &  J.  451,t  and  by  *Littledale,  J.,  in  Doe  dem. 
^  Gallop  r.  Yowles,  1  Moo.  &  B.  261,  that  the  cases  sanctioning 
the  admission  of  the  declarations  of  deceased  persons  had  gone  at  least 
far  enough.  Alderson,  J.,  made  a  similar  remark  in  Stephen  v.  Gwe- 
nap,  1  Moo.  &  R.  121,  as  to  entries  by  a  living  witness.  In  Scholes  v, 
Chadwick,  2  Moo.  &  R.  507,  where  the  question  was  whether  the  plain- 
tiff had  an  easement  in  the  land  of  the  defendant,  evidence  was  offered, 
in  support  of  the  plaintiff's  case,  of  declarations  made  by  a  former 
occupier  of  defendant's  land :  it  was  objected  that  the  declarations  of 
such  occupier  were  not  admissible  against  the  reversioner ;  and  Cress- 
well,  J.,  rejected  the  evidence.     That  case  differs  from  the  present  only 
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in  the  circnmstance  that  the  declarations  were  by  the  occupier  of  the 
servient  tenement,  and  offered  in  support  of  the  easement ;  here,  they 
are  by  the  occupier  of  the  dominant  tenement,  and  are  offered  against 
it.  [Crompton,  J. — It  does  not  appear,  from  the  report  of  that  case, 
that  th^  occupier  was  dead.]  It  is  not  so  stated  :  but  that  must  have 
been  the  fact.  Walker  v.  Broadstock,  1  Esp.  458,  may  be  cited  on  the 
other  side.  There,  in  answer  to  a  claim  of  common  pur  cause  de  vici- 
nage, by  prescription,  as  appurtenant  to  a  messuage,  evidence  was 
admitted,  at  Nisi  Frius,  by  Thomson,  B.,  that  a  former  occupier  of  the 
messuage,  still  living,  had,  while  he  was  such  occupier,  declared  his 
opinion  that  there  was  no  such  right ;  and  this,  it  is  said,  was  on  the 
ground  that  it  was  evidence  of  an  opinion  though  not  of  a  fact,  and, 
also,  that  the  declarations  of  occupiers  are  evidence  against  their  own 
rights.  The  authority  of  the  report  is  questionable:  the  reporter 
appears  not  to  have  heard  the  case,  but  to  have  been  furnished  with  a 
note  of  it  by  the  late  *Mr.  Jervis.  At  any  rate  the  case  cannot  r^-trjr^ 
be  supported,  unless  on  the  supposition  that  the  occupier,  whose  ^ 
declaration  was  admitted,  had  the  same  title  as  the  party  in  the  suit 
against  whom  the  evidence  was  given.  [Crompton,  J. — My  attention 
at  the  trial  was  directed,  not  so  much  to  the  point  that  the  declaration 
was  by  a  deceased  person,  and  against  his  interest,  ad  to  the  fact  that 
the  declaration  was  by  an  occupier  of  the  same  land.  Coleridge,  J., 
referred  to  Wool  way  v.  Rowe,  1  A.  &  .E.  114  (E.  C..L.  R.  vol.  28).] 
There  the  declaration  which  was  admitted  was  made  by  a  party  (still  living) 
who  had,  at  the  time  of  the  declaration,  the  same  interest  in  the  land 
as  the  plaintiff,  against  whom  the  evidence  was  given,  had  at  the  time 
of  the  trial.  The  objection  to  the  evidence  in  the  present  case  is  that 
the  interests  are  not  the  same.  Regina  v.  Bliss,  7  A.  &  E.  550  (E.  C. 
L.  R.  vol.  84),  is  strongly  in  point  for  the  plaintiff.  The  question 
there  was,  whether  a  given  road  was  public  or  private :  to  show  that  it 
was  public,  evidence  was  given  that  a  former  occupier,  since  deceased, 
of  a  meadow  over  which  the  way  now  ran  had  planted  a  willow,  saying, 
at  the  time,  that  he  planted  it  to  show  where  the  boundary  of  the  road 
had  been  when  he  was  a  boy.  The  evidence  was  admitted  at  Nisi  Prius ; 
and  afterwards,  in  banc,  the  admissibility  was  defended  on  three  grounds : 
first,  that  it  was  the  declaration  of  a  party  against  his  own  interest ; 
secondly,  that  it  was  a  declaration  accompanying  an  act ;  thirdly,  that 
it  was  evidence  of  reputation :  but  this  Court  held  that  it  was  not  ad- 
missible on  any  of  these  grounds ;  and,  as  to  the  first,  it  was  said  that 
to  allow  it  on  this  ground  would  be  to  overturn  Daniel  v.  North,  11 
East,  872,  Wood  v.  Veal,  6  B.  &  Aid.  454  (E.  C.  L.  R.  vol.  7),  and 
other  authorities  which  ^showed  that  a  tenant  could  not,  by  his  r^ie-iiTi 
mere  admission,  bind  his  landlord.  The  two  cases  last  named  *- 
relate,  indeed,  to  acts,  and  not  to  declarations ;  but  the  objection  is  at 
any  rate  not  less  strong  to  declarations  than  to  acts.     Davies  v.  Pierce, 
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2  T.  R.  53,  which  was  cited  at  the  trial  for  the  defendant,  seems  to 
have  been  misunderstood.  The  decision  shows  onlj  that  the  declaration 
of  a  party  who  is  in  possession,  and  so  has  primfi  facie  a  fee,  admitting 
that  he  paid  rent,  and  therefore  had  no  fee,  is  admissible  to  show  the 
fact  of  the  payment  of  rent.  In  1  Phillipps  &  Arnold  on  Evidence,  p. 
264  (ed.  1852),  it  is  said :  «  There  is  another  important  distinction  to 
be  borne  in  mind  between  those  declarations  which  cut  down  the  title 
^f  the  declarant,  as  in  the  instance  of  a  party  in  possession  stating 
that  he  occupied  as  tenant,  nnd  those  which  would  tend  merely  to  en- 
cumber the  estate,  such  ns  the  declaration  of  an  occupier  that  the  land 
was  subject  to  a  particulur  easement.  In  the  latter  case,  the  declara- 
tion would  not  be  evidence  against  the  owner ;  upon  the  same  principle 
that  the  acquiescence  of  a  tenant  in  an  easement  enjoyed  by  another 
party,  without  the  knowledge  of  the  landlord,  would  not  be  evidence 
against  the  latter ;  and  it  might  be,  that  the  particular  easement  wonld 
be  beneficial  to  the  occupier  during  his  term,  as  in  the  case  of  a  disputed 
right  of  way,  if  the  tenant  kept  a  public-house  to  which  it  led."  In 
Tickle  t;.  Brown,  4  A.  &  E.  869,(a)  to  meet  a  claim  of  forty  years'  user 
of  a  way  over  land,  under  stat.  2  &  3  W.  4,  c.  71,  s.  2,  evidence  was 
ofi'ered  of  declarations,  made  by  occupiers  of  the  land,  that  they  were 
not  entitled  to  bse  the  way  except  by  permission :  the  evidence  was 
rejected  at  Nisi  Prius ;  and  this  Court  refused  to  grant  a  rule  Nisi  for 

»l  791  ^  °^^  *^^^^  ^^  *^®  ground  of  the  rejection.  *The  case  was  after- 
^  wards  argued  in  this  Court  on  another  point :  but  Patteson,  J., 
Baid,(6)  in  the  course  of  the  argument :  « Before  the  statute,  the  acts 
of  tenants  might  be  evidence  against  the  reversioners,  yet  their  naked 
declarations  were  not  so."  Indeed  now,  under  the  statute,  the  acts  of 
the  tenants  may  become  evidence  as  against  the  landlord.  [Lord  Gamp- 
bell,  C.  J. — One  might  easily  suppose  a  case  where  the  tenant's  inte- 
rest would  be  opposed  to  that  of  the  reversioner,  as  here,  if  the  decla- 
ration were  made  after  Probert  became  tenant  of  Skynlass,  i^hen,  if 
his  interest  in  Skynlass  were  larger  than  that  in  Glasbury,  he  might 
wish  to  relieve  the  waste  from  all  right  of  common  in  respect  of  Olas- 
bury.]  The  interest  must  at  least  be  unambiguous,  and  should  arise 
either  from  identity  of  estate  or  from  pecuniary  profit.  [Coleridge, 
J. — ^You  would  not  limit  the  latter  to  the  case  of  moneys  numbered.] 
Not  literally  so.  But  in  the  case  of  The  Sussex  Peerage,  11  CI.  &  F. 
85,(c)  Lord  Campbell  said :  «  As  to  the  point  of  interest,  I  have  always 
understood  the  rule  to  be,  that  the  declaration,  to  be  admissible,  must 
have  been  one  which  was  contrary  to  the  interests  of  the  party  making 
it  in  a  pecuniary  point  of  view."  And  Lord  Brougham  said :  <<  The 
rule,  as  understood  now,  is  that  the  only  declarations  of  deceased  per 

(a)  See  p.  373. 

(6)  4  A.  A  E.  378  (E.  0.  L.  R.  Tol.  81). 

(e)  See  pp.  112,  113. 
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sons  receivable  ia  evidence,  are  those  made  against  the  proprietary  or 
pecuniary  interests  of  the  party  making  them,  when  the  subject-matter 
of  such  declarations  is  within  the  peculiar  knowledge  of  the  party 
so  making  them."  The  general  principle,  to  be  extracted  from  the 
authorities,  appears  to  be,  that,  where  the  declarations  of  deceased 
persons  are  admissible,  either  from  the  declarations  being  made  in  the 
course  of  business,  or  being  ^against  the  declarants'  own  interest,  r^-iiTQ 
the  business  or  interest  must  relate  directly  to  the  subject-matter  ^ 
of  the  declaration.  Thus,  if  A.  were  to  declare  that  land,  of  which  B. 
was  in  possession,  did  not  belong  to  A.  but  did  belong  to  C,  that  would 
not  be  admissible  in  an  action  for  the  land  brought  by  C.  against  B.,  to 
prove  C.*s  title.  [Lord  Campbell,  0.  J. — ^You  say  it  must  be  in  dero- 
gation of  an  apparent  interest  of  the  declarant.]  It  must.  And  the 
declaration  is  not  admissible  to  prove  or  disprove  a  general  right,  but 
only  to  prove  some  fact,  which  fact  may  or  may  not  prove  or  disprove 
the  right.  Such  are  declarations  that  the  declarant  paid  rent  to  A., 
declarations  of  a  receiver,  or  of  a  collector  of  rents.  In  the  case  of 
The  Sussex  Peerage,  the  peculiar  knowledge,  on  the  part  of  the  decla<- 
rant,  of  the  fact  was  said  also  to  be  indispensable  to  the  admissibility  , 
of  the  declaration.  But,  if  a  tenant  had  declared  that  he  paid  rent  to 
A.,  although  B.  was  the  rightful  landlord  because  A.  was  illegitimate, 
that  would  be  admissible  to  prove  the  payment  of  the  rent,  but  no 
farther.  In  the  present  case  the  tenant  would  know  whether  he  had  in 
fact  put  his  sheep  on  the  common,  and  his  declaration  might  be  evidence 
so  far,  but  not  his  assertion  as  to  the  general  right.  He  could  not,  if 
alive,  be  asked  who  had  the  right.  [Lord  Campbell,  C.  J. — Do  you 
make  a  point  that  where  a  written  admission  could  be  received  an  oral 
declaration  would  not  ?  There  might  be  a  difference  between  the  two 
as  to  weight.]  That  question  was  raised  in  Fursdon  v.  Clogg,  10  M.  & 
W.  572,(a)  but  not  decided.  [Coleridge,  J.  In  Peaceable  dem.  Uncle 
r.  Watson,  4  Taunt.  16,  the  *declarations  which  were  held  to  be  r^-fir^ 
admissible  were  oral.]  At  any  rate,  the  importance  of  the  evi- 
dence here  is  so  slight  that  the  rejection  does  not  furnish  sufficient 
ground  for  a  new  trial,  according  to  the  principle  laid  down  in  Doe  dem. 
Lord  Teynham  v.  Tyler,  6  Bing.  561  (E.  C.  L.  R.  vol.  37),  and  explained 
in  Crease  v,  Barrett,  1  0.  M.  &  R.  919t.  [Lord  Campbell,  C.  J.— You 
must  fall  or  stand  with  the  admissibility  of  this  evidence.] 

S.  S.  Giffard,  Ree$,  and  J.  W.  Bowen,  contrJ.. — It  is  true  that  a 
mere  statement  of  opinion  as  to  a  right  is  not  admissible :  but  the  decla- 
rations here  offered  were  in  the  nature  of  declarations  of  fact.  The 
death  is  not  an  essential  circumstance ;  Woolway  v.  Bowe,  1  A.  &  E. 
114  (E.  C.  L.  R.  vol.  28).  [Erle,  J.— That  was  the  case  of  the  decla- 
ration  of  an  antecessor  in  interest.]  In  many  of  the  cases  cited  on  the 
other  side,  the  declarations  were  not  offered  as  those  of  a  deceased  party 

(a)  See  StapyltoD  v,  Clongh,  2  E.  A  B.  933  (E.  C.  L.  R.  YoL  75). 
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making  a  declaration  against  his  interest.    Thus  in  Scholes  v.  Chadwick, 
2  Moo.  &  R.  507,  the  declarant  had  said  nothing  against  his  own  inte- 
rest: the  suggestion  in  support  of  the  evidence  was  that  the  tenant 
represented  the  reversioner.     The  declarations  in  Tickle  r.  Brown,  4  A. 
&  E.  369  (E.  C.  L.  R.  vol.  31),  seem  to  have  been  offered  as  having 
accompanied  an  act,  which  in  fact  they  did  not  do ;  and  in  argument  an 
attempt  ^eems  to  have  been  made  to  identify  the  tenant  with  the  rever- 
sioner.    But  here  the  declaration  is  made  by  a  deceased  party,  having 
necessarily  knowledge  of  the  fact,  against  his  own  interest ;  and  a  fact, 
established  by  such  a  declaration,  is  evidence,  not  against  the  reversioner 
only,  \)ut  against  any  party,  as  if  it  had  been  sworn  on  the  trial.     [Lord 
♦IT^^I  Campbbll,  C.  J. — It  *seems  contrary  to  convenience  to  allow  the 
-^  declaration  of  a  tenant  to  be  evidence  against  the  reversioner.] 
In  Regina  v.  Bliss,  7  A.  &  E.  550  (E.  C.  L.  R.  vol.  34),  the  declaration 
was  not  against  the  interest  of  the  party  making  it.     The  cases  are  col- 
lected in  Barker  v.  Ray,  2  Russ.  63.     Short  v.  Lee,  2  J.  &  W.  464, 
488,  which  is  there  cited,  contains  a  recognition  by  Sir  Thomas  Plumer, 
M.  R.,  of  the  doctrine  now  contended  for,  in  the  most  general  terms : 
and  Perigal  v.  Nicholson,  Wightw.  63,  is  to  the  same  effect.     In  Mount- 
noy  V.  Collier,  1  E.  &  B.  630  (E.  C.  L.  R.  vol.  72),  a  question  arose 
whether  certain  rent  had  been  paid  in  respect  of  part  of  some  premises 
or  of  the  whole :  and  the  deceased  tenant's  declarations  as  to  this  were 
held  to  be  admissible.     [Lord  Campbell,  C.  J. — ^Does  it  appear  that 
they  would  have  been  injurious  to  the  landlord  ?     There  may  be  a  great 
difference  between  cases  where  the  declaration  is  against  the  reversioner's 
interest  and  those  where  it  is  in  his  favour.]     It  is  not  sought  here  to 
insist  on  the  declaration  or  acts  of  the  tenant  as  binding  the  reversioner, 
which  was  attempted  in  Daniel  v.  North,  11  East,  372,  and  Wood  v. 
Veal,  5  B.  &  Aid.  454  (E.  C.  L.  R.  vol.  7) :  the  defendant  only  contends 
that  the  declaration  was  admissible  in  evidence,  valeat  quantum.     In 
Starkie  On  Evidence,  86  (4th  ed.  by  Dowdeswell  and  Malcomb),  it  is 
said :  '^  Nor  does  the  objection"  (to  the  admission  of  declarations  bind- 
ing the  rights. of  strangers)  "  ever  apply  where  the  conduct  or  declara- 
tion of  another  operates  not  by  way  of  admission  or  mere  statement, 
but  as  evidence."     An  objection  seems  to  be  made  to  the  declaration  on 
the  ground  that  it  cuts  down  the  interest  of  the  declarant's  landlord.  In 
*i  7fil  ^"™6rou8  *cases  where  this  evidence  is  tendered  the  very  question 
-^  is  who  is  the  landlord.     There  would,  perhaps,  be  no  difference 
between  declarations  against  the  existence  of  an  easement  in  respect  of 
the  land,  and  declarations  admitting  an  easement  over  it.    In  Roe  dem. 
Brune  v.  Rawlings,  7  East,  279,  the  written  declaration  of  a  tenant  for 
life  was  held  to  be  evidence  against  parties  claiming  under  those  in 
remainder.     [Coleridge,  J. — The  writing  had  there  been  adopted  by 
being  placed  among  the  muniments.] 
Lord  Campbell,  C.  J. — This  case  has  been  most  ably  and  satisfac* 
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torily  argued  by  the  gentlemen  of  the  South  Wales  circuit.  But  I  come 
to  the  conclusion  that  my  brother  Crompton  did  quite  right  in  not  ad- 
mitting the  evidence.  Frim&  facie,  a  declaration  is  not  admissible  in 
evidence,  because  it  is  not  given  on  oath.  By  the  law  of  Scotland  tho 
declaration  of  a  dead  person  is  admitted,  valeat  quantum.  But  that  is 
not  the  law  of  England :  and  I  think  the  English  rule  the  better  of  the 
two.  To  this  rule  there  are  exceptions :  but  I  think  that  the  present 
case  is  not  brought  within  any  exception,  or  else  that  it  constitutes  an 
exception  from  an  exception.  It  is  not  put  on  the  ground  of  reputa- 
tion. And  it  seems  to  be  admitted  that  it  is  not  sustainable  on  the 
ground  of  privity  of  estate :  the  tenant  has  not  the  same  estate  as  the 
reversioner ;  and  the  privity,  if  it  had  existed,  would  have  made  the 
evidence  admissible  whether  the  declarant  were  alive  or  dead  ;  whereas 
the  evidence  is  pressed  only  on  the  ground  that  he  is  dead.  Then  it 
has  been  powerfully  urged  that  any  declaration  of  a  deceased  person  on 
a  matter  with  which  he  is  '^acquainted,  made  against  his  interest,  r^^rji^ 
ia  admissible  in  evidence :  and  that  is  generally  true.  But  to  ^ 
that  rule  there  is  this  exception :  that  yon  cannot  admit  in  evidence  the 
declaration  of  a  tenant  which  derogates  from  the  title  of  the  rever- 
sioner. It  would  be  very  mischievous  if  it  were  in  the  power  of  a  tenant 
to  destroy  a  profit  k  prendre  belonging  to  the  land  which  he  occupies, 
or  to  impose  a  servitude  upon  it.  It  is  very  properly  admitted,  by  Mr. 
Criffardy  that  there  is  no  diiference  in  this  respect  between  destroying 
an  easement  and  creating  one.  If  the  tenant  might  say  that  the  land 
enjoyed  no  right  of  way,  he  might  also  say  that  it  was  liable  to  an  ease- 
ment for  taking  water,  profit  k  prendre  by  turbary,  or  other  common. 
It  would  come  to  this :  that,  by  a  tenant's  acknowledgment  of  a  servi- 
tude like  that  in  Scholes  v,  Chadwick,  or  for  cutting  turves,  or  taking 
away  sand,  the  tenant  might  create  evidettice  of  servitude  against  the 
reversioner.  That  would  be  very  inconvenient ;  and  it  is  upon  the  view 
of  the  balance  of  general  convenience  that  the  English  laws  of  evidence 
are  founded.  In  Daniel  v.  North  it  was  decided  that  the  acquiescence 
of  the  tenant  cannot  prejudice  the  landlord :  and,  if  so,  I  think,  k  for- 
tiori, that  his  declarations  cannot.  So  far,  then,  as  to  the  expediency. 
How  then  does  the  question  stand  upon  principle  ?  Scholes  v,  Chadwick 
and  Regina  v.  Bliss  are  strong  authorities  to  show  that  the  declarations 
of  the  tenant  are  not  admissible  to  the  prejudice  of  the  landlord,  so  as 
to  impose  a  servitude.  I  think  in  those  cases  the  evidence  was  pro- 
perly rejected ;  and  I  think  that  '^the  principle  is  equally  appli- 


cable to  the  destruction  of  a  valuable  servitude  claimed  in  respect 
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of  the  land.  But  it  is  true  that,  in  Regina  v.  Bliss,  7  A.  &  E.  550  (E. 
C.  L.  R.  vol.  84),  it  might  appear  from  some  expressions  of  Lord  Den- 
man  that  it  was  doubtful  whether  the  tenant  was  in  fact  speaking  against 
his  interest.  But,  on  looking  at  the  whole  case,  we  must  take  it  as 
onderstood  by  the  Court  that  the  declaration  was  against  the  interest 
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of  the  tenant,  and  yet  not  admissible.  As  to  Walker  v.  Broadstock, 
1  Esp.  458,  the  report  appears  to  be  taken  from  a  very  loose  report  at 
second  band,  and  containing  what  is  clearly  contrary  to  law,  namely, 
that  the  declaration  of  a  living  person  is  to  be  admitted  if  against  his 
interest.  That  is  clearly  wrong ;  for,  thoagh,  when  the  evidence  is 
admissible  on  the  ground  of  privity  of  estate,  it  is  immaterial  whether 
the  declarant  is  dead  or  not,  yet,  where  the  ground  of  admissibility  is 
interest,  there  the  declarant  must  be  dead.  I  do  not  seek  to  support 
Walker  v,  Broadstock  on  the  ground  that  the  declarant  there  might 
have  had  a  fee.  I  think  it  clear  that  he  was  only  tenant  for  a  less  estate, 
and  that  what  is  said  to  be  decided  by  the  learned  Judge  in  that  case  is 
not  law.  Higham  v.  Ridgway,  10  East,  109,  was  not  the  case  of  a 
tenant.  Roe  dem.  Brune  v.  Rawlings  has  been  shown  by  my  brother 
Coleridge  to  rest  on  a  different  principle.  We  have  therefore  all  prin- 
ciple, and  two  express  decisions,  in  favour  of  rejecting  this  evidence; 
and  the  only  instance  of  its  admission  is  the  case  of  Walker  v.  Broad- 
stock,  a  case  which  I  think  is  not  law.  I  think,  thereforoi  that  the 
evidence  was  not  admissible. 
*17Q1       '^Coleridge,  J. — I  also  am  of  opinion  that  this  rule  should 

^  be  discharged.  If  it  were  admissible,  this  would  constitute  an 
exception  to  the  general  rule.  There  are  certainly  several  excep- 
tions ;  and  there  is  abundance  of  authority  to  that  eflfect :  but  it 
cannot  be  said  that  this  case  falls  within  any  of  the  classes  that  hare 
been  recognised  as  exceptional ;  and,  before  the  evidence  is  admitted, 
such  authoritative  recognition  ought  to  be  shown.  In  the  learned 
argument  which  we  have  heard,  several  cases  have  been  cited  for  the 
defendant ;  but  all  of  these  have  been  distinguished  except  one.  I  will 
not  go  through  them.  But,  as  to  that  one,  Walker  v.  Broadstock,  Mr. 
JSvans  attempted  to  explain  it  on  a  ground  which  is  not  satisfactory  to 
me.  I  think  the  occupier  there  was  tenant :  the  word  is  afterwards 
used  in  that  sense ;  and  it  seems  to  me  the  same  in  each  instance ;  so 
I  cannot  accept  Mr.  Evan9*B  explanation.  But  I  think  the  case  is  not 
law.  My  Lord  has  already  pointed  out  that  the  report  rests  on  ques- 
tionable authority;  and  it  certainly  contains  a  proposition  which  no 
lawyer  will  support.  I  think,  therefore,  that  the  case  cannot  be  relied 
upon.  We  are  therefore  called  upon  to  establish  a  new  exception: 
which  I  think  we  ought  not  to  do,  unless  we  find  that  it  will  be  con- 
venient or  consistent  with  analogy.  That  is  not  shown ;  but  the  con- 
trary. Nothing  could  be  more  inconvenient  than  that  the  tenant  should 
prejudice  his  own  landlord's  title  by  declarations.  And,  if  inconve- 
nient, it  is  surely  contrary  to  analogy.  For,  before  stat.  2  &  3  W.  4, 
c.  71,  had  let  in  the  acts  of  tenants  to  the  extent  pointed  out  in  Tickle 
V.  Brown,  4  A.  &  E.  369  (E.  C.  L.  R.  vol.  31),  the  tenant  could  not 
*1ft01  ^°J^^^  ^'^  ^landlord  or  diminish  the  quantity  of  the  landlord's 

^  estate.     To  admit  the  evidence  would  therefore  be  contrary  to 
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aaalogj,  with  this  addition,  that  we  should  not  be  dealing  with  a  long- 
continued  series  of  acts,  but  relying  on  the  memory  of  a  witness  as  to 
^hat  was  said  by  a  single  person  on  a  single  occasion.  In  every  way, 
tberefore,  the  rejection  of  the  evidence  was  right.  I  will  make  one 
more  observation.  It  is  perfectly  clear  that,  if  the  tenant  had  been 
alive,  he  could  not,  if  called,  be  asked  whether  when  tenant  he  had  or 
had  not  the  right,  for  the  purpose  of  cutting  down  the  landlord's  title 
by  the  answer.     How  then  can  his  declaration  have  that  effect  ? 

Erlb,  J. — I  also  am  of  opinion  that  this  rule  should  be  discharged. 
Is  the  declaration,  by  the  tenant  for  years  of  a  farm,  that  there  is  no 
right  of  common  in  respect  of  the  farm  admissible  after  his  death  ? 
That  b  the  question  brought  before  us.  I  think  the  evidence  is  not 
admissible.  The  case  is  distinguishable  from  that  of  evidence  of  acts 
of  user  or  interruption,  which  now  may  be  properly  admitted.  Where 
a  declaration  is  admitted,  it  is  by  an  exception  to  the  general  rule. 
Now  the  present  case  certainly  does  not  fall  within  several  of  the 
classes  of  recognised  exceptions,  such  as  entries  made  in  the  course  of 
performing  a  legal  duty,  or  declarations  made  in  the  nature  of  admis- 
sions by  owners  of  estates,  binding  those  privy  to  them,  or  a  statement 
by  an  occupier,  who  is  primfi  facie  owner  of  the  fee,  diminishing  his 
interest  and  showing  that  he  held  under  another  as  landlord.  But  it 
13  contended  that  there  is  a  wide  and  universal  principle  that  the  decla- 
ration of  a  dead  person,  made  against  his  interest,  is  admissible.  No 
doabt  many  judges  do  use  that  language;  but  I  thinly  that  the  r^-to-y 
*principle  must  be  limited.  If  the  deceased  person  has  admitted  ^ 
the  receipt  of  money,  that  case  belongs  to  a  class  definite  and  well 
known :  and,  as  to  the  other  class  which  I  have  mentioned,  that  of  de- 
clarations bj  a  party  in  possession  of  land  that  he  has  an  estate  less, 
than  a  fee,  that  too  is  well  known  and  definite.  The  argument  in  sup- 
port of  the  evidence  has  almost  gone  the  length  of  asserting  that  the 
declaration  becomes  admissible  where  any  hope  or  fear  might  have 
prompted  a  contrary  assertion :  but  it  was  admitted  that  the  rule  could 
not  go  so  far*:  and  in  the  case  in  the  House  of  Lords  (a)  it  was  held 
that  an  acknowledgment  of  a  fact  which  rendered  the  party  liable  to  a 
criminal  prosecution  was  not  therefore  admissible :  and  it  was  said  that 
the  interest,  to  make  the  declaration  admissible,  must  be  either  pecu- 
niary or  proprietary.  Is  this  either  ?  If  it  be,  any  confession  of 
liability  to  an  easement,  or  of  the  absence  of  right  to  one,  would  be 
admissible.  Is  there  any  case  authorizing  the  reception  of  such  evi- 
dence ?  None,  except  Walker  v.  Broadstock,  1  Esp.  458.  I  under- 
stand that  case  as  my  Lord  and  my  brother  Coleridge  do ;  and  I  think 
it  better  not  to  attempt  to  explain  it,  but  to  lay  down  that  it  cannot  be 
snstained.  On  the  other  side  there  is  the  case  of  Regina  ti.  Bliss,  7 
A.  k  E.  550  (E.  C.  L.  B.  vol.  34),  which  appears  to  be  qpiite  in  point. 

(<■)  The  Snifex  PeengOi  11  CL  A  F.  86. 
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The  confession  of  a  servitude  is  the  same  as  the  acknowledgment  of  a 
want  of  right  to  an  easement.  The  analogy  is  very  strong.  The  con- 
fession by  a  tenant  that  there  is  a  public  easement  ought  not  to  preja- 
dice  the  private  right  of  the  reversioner ;  Daniel  v.  North,  11  East, 
*1»*:>1  ^^^'  Rcgina  V.  Bliss.  The  confession  or  denial  *of  a  servitude, 
"^-^  though  apparently  for  the  moment  against  the  interest  of  the 
party  declaring,  might  in  reality  be  to  his  advantage,  as  if  he  had  bar- 
gained for  another  tenement  entitling  to  common  in  the  same  place.  I 
think  therefore  that  my  brother  Grompton  was  right  in  rejecting  the 
evidence,  and  that  the  grounds  on  which  it  is  supported  are  vague, 
though  most  learnedly  supported  by  counseL 

(Crompton,  J.,  had  left  the  Court  during  the  argument.) 

Rule  discharged. 


The  Mayor,  Aldermen,  and  Burgesses  of  the  Borough  of  HARWICH 

V.  JOSEPH  GANT.    May  31. 

By  atat  5  A  6  W.  4,  o.  76,  ■.  48,  an  oroneer  neglecting  to  sign  the  bugeM  Hit  of  a  borvngb  ii 
liable  to  a  penalty  of  50^,  to  be  recovered  by  any  person  suing  within  three  calendar  months: 
and  the  money  so  recovered,  after  payment  of  the  costs  and  expenses  attending  the  recorery, 
is  to  be  paid  and  apportioned,  one  moiety  to  the  person  suing,  the  other  moiety  to  the  trea- 
surer of  the  borough. 

Defendant  recovered  a  penalty  against  an  overseer,  with  taxed  costs  as  between  party  snd  perty, 

and  received  the  amount 
i:tBeld  that,  in  an  action  against  defendant  by  the  Corporation  for  money  had  and  received,  it  ms 
.sufficient  primft  facie  for  the  Corporation  to  prove  the  recovery  and  receipt  of  the  penalty  and 
the  taxed  costs;  and  that,  in  defaoltof  proof  by  the  defendant  of  extra  expenses,  the  pUintiffii 
•were  entitled  to  a  verdiot  for  half  the  penalty. 

DciCLARATiON  for  money  had  and  received,  and  on  acconnts  stated. 
'Plea:  Never  indebted.     Issue  thereon. 

On  the  trial,  before  Parke,  B.,  at  the  Suffolk  Summer  Assizes,  1853, 
a  verdict  was  found  for  plaintiffe  for  75Z.,  subject  to  the  opinion  of  this 
Court  on  a  case  substantially  as  follows. 

The  borough  of  Harwich  comprehends  the  two  parishes  of  St.  Nicholas 
^^1831  ^^^  I^over  Court,  and  is  one  of  '^the  boroughs  comprised  in  stat. 
■'  5  k  6  W.  4,  0.  76.(a)  Each  of  these  parishes  has  two  church- 
wardens and  two  overseers.  In  1851,  the  burgess  list  then  required  to 
be  made  out,  under  the  provisions  of  sect.  15  of  the  statute,  by  the 
overseers  of  the  parish  of  St.  Nicholas,  was  omitted  to  be  signed  by 
John  Turner  Groom,  then  being  one  of  the  churchwardens  of  St. 
Nicholas :  and  in  the  same  year  the  burgess  list  required  to  be  made 
out  by  the  overseers  of  the  parish  of  Dover  Court  was  not  signed  by 
John  Clarke  and  John  Pattrick,'  then  being  the  two  churchwardens  for 
Dover  Court.  For  these  several  omissions  and  neglects  to  sign  the 
burgess  lists,  three  actions  were  commenced  by  Joseph  Oant,  the  de- 
fendant in  the  present  action,  against  the  said  John  Thomas  Oroom, 

(a)  Sohedale  (A.)>  eect.  1. 
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John  Clarke,  and  John  Pattrick,  respectively,  under  sect.  48,  to  recover 
three  several  penalties  of  501.  each,  with  fall  costs  of  suit.  And  the 
said  penalties,  amounting  to  150{.,  were,  together  with  the  taxed  costs 
of  suit,  as  between  party  and  party,  in  each  action  recovered  in  due 
course  of  law,  and  received  by  Oant. 

After  the  same  were  so  recovered  and  received,  Gant  was  requested 
by  the  treasurer  of  the  borough  of  Harwich  to  pay  over  to  him  a  moiety 
of  the  several  penalties,  in  order  that  he  might  place  the  same  to  the 
credit  of  the  borough  fund.  The  said  moiety  of  the  penalties  not 
having  been  paid,  nor  any  part  thereof,  the  present  action  was  com- 
menced to  recover  the  same. 

At  the  trial,  it  was  admitted,  on  behalf  of  the  defendant,  that  he 
had  received  the  said  several  penalties,  and  also  his  taxed  costs  as 
between  party  and  party  in  each  of  *the  said  three  actions.  No  r^^^j^ 
evidence  was  given  on  the  part  of  the  plaintiffs  or  of  the  defend-  '- 
ant  of  any  other  costs  and  expenses  incurred  by  the  defendant  in  and 
about  the  recovery  of  the  said  several  penalties.  It  was  thereupon 
objected,  on  behalf  of  the  defendant,  and  urged  as  ground  of  nonsuit, 
tbat,  in  order  to  maintain  this  action,  the  plaintiff's  were  bound  to  show 
that  there  was  a  balance  in  cash  in  the  hands  of  the  defendant  after 
deducting  costs  beyond  the  said  taxed  costs,  and  also  deducting 
expenses  attending  the  recovery  of  the  said  several  penalties.  On  the 
other  hand,  it  was  contended,  on  behalf  of  the  plaintiffs,  that  the  said 
taxed  costs  ought  to  be  considered  primft  facie  to  be  all  the  costs  and 
expenses  attending  the  recovery  of  the  said  several  penalties:  and 
that,  if  they  were  not,  the  defendant  was  bound  to  prove  the  amount 
of  such  extra  costs  and  expenses. 

The  question  for  the  opinion  of  the  Court  is :  Whether  the  proof  of 
the  receipt  by  the  defendant  of  the  said  several  penalties  and  of  the 
taxed  costs,  as  between  party  and  party,  in  each  action,  was  sufficient 
primS  facio  to  maintain  this  action.  If  the  Court  shall  be  of  that 
opinion,  then  the  verdict  is  to  be  entered  for  the  plaintiffs :  but,  if  the 
Court  shall  be  of  a  contrary  opinion,  then  a  nonsuit  is  to  be  entered. 

D.  Patcer^  for  the  plaintiffs. — Stat.  5  &  6  W.  4,  c.  76,  s.  48,  enables 
any  person,  suing  within  three  calendar  months  after  the  commission 
of  the  offence  (among  others)  of  neglecting  to  sign  the  list,  to  recover 
the  penalties  by  action  in  the  superior  Court :  <«  and  the  money  so  to 
be  recovered  shall,  after  payment  of  the  costs  and  expenses  attending 
the  recovery  thereof,  be  paid  *and  apportioned  as  follows;  (that  r^-.^^ 
is  to  say,)  one  moiety  thereof  to  the  person  so  suing,  and  the  '- 
other  moiety  thereof  to  the  treasurer''  of  the  borough,  in  aid  of  the 
borough  fund.  The  defendant  was  therefore  entitled  to  deduct  the 
costs  and  expenses  attending  the  recovery:  and,  as  far  as  appears, 
there  were  only  the  taxed  costs,  of  which  he  has  obtained  payment. 
By  c.  1,  8.  2,  of  the  Statute  of  Oloacester  (6  Ed.  1),  the  plaintiff  is 
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entitled  to  all  legal  costs  of  8uit.(a)  Therefore  prim&  facie,  at  any  rate, 
the  costs  which  he  has  obtained  comprehend  all  the  legal  costs.  If  there 
be  legal  «  costs  and  expenses"  beyond  this,  which  ought  to  be  allowed 
to  the  defendant,  the  burthen  of  proving  the  fact  is  upon  him. 

Keanej  contrst. — ^If  the  view  suggested  on  the  other  side  be  correct, 
there  should  be  an  account  taken  between  the  Corporation  (or  trea- 
surer) and  the  defendant:  and,  if  the  defendant  were  to  refuse  to 
account,  he  might  perhaps  be  indictable :  but  the  balance  cannot  be  set 
tied  by  an  action.     The  defendant  is  rather  a  trustee  for  the  Gorpon- 
tion  than  a  debtor.     The  statute,  by  adding  to  the  word  <<  costs"  the 
words  <c  and  expenses  attending  the  recovery,  implies  that  there  will  be 
some  expenses  incurred  beyond  the  taxed  costs.     <<  The  money  bo  to 
be  recovered"  itself  comprehends  the  penalty  and  taxed  costs ;  and  it 
is  from  this  aggregate  that  the  <<  payment  of  the  costs  and  expenses 
attending  the  recovery"  is  to  be  made.    [Lord  Campbell,  C.  J. — As  I 
read  the  enactment,  part  of  the  penalty  is  to  be  paid  after  all  expenses 
have  been   deducted.]     At  any   rate,  the   Legislature  cannot  have 
*1Affl  ^^^^^^^^  ^^^^  ^^^  plaintiff  in  the  action  for  *the  penalty  should 
^  at  his  own  risk  settle  the  balance :  the  parties  who  are  to  divide 
the  sum  recovered  should  meet  and  make  the  apportionment.    {Colb- 
BiDGE,  J. — Suppose  the  expenses  are  202.,  and  the  party  recovering  the 
penalty  chooses  not  to  pay  this :  is  that  to  prevent  an  action  ?]    There 
might  possibly  be  an  action  for  not  apportioning.     [Cromptok,  J.— 
How  does  the  case  differ  from  that  of  a  merchant  suing  his  factor  for 
the  price  of  goods  sold  ?   The  factor  is  entitled  to  deduct  his  expenses; 
but  it  is  sufficient  prim&  facie  for  the  merchant  to  prove  the  receipt  of 
the  money.]     The  question  here  arises  on  the  language  of  the  statute. 
If  the  Corporation  insist  that  all  necessary  to  entitle  them  to  recover 
has  occurred,  it  is  for  them  to  prove  that :  and  to  this  it  is  no  answer 
that  the  knowledge  lies  peculiarly  with  the  defendant.     If  ejectment 
be  brought  on  a  forfeiture  incurred  by  non-insurance,  the  non-insurance 
must  be  proved  on  the  part  of  the  plaintiff;  Doe  dem  Bridger  v.  White- 
head, 8  A.  &  E.  571  (B.  C.  L.  R.  vol.  85). 

D.  Power  was  not  called  on  to  reply. 

Lord  Campbell,  C.  J. — On  all  the  facts  before  us  the  question  is, 
Whether  the  plaptiffs  made  out  a  prim&  facie  case  without  showing 
what  the  expenses  of  the  defendant  had  been.  I  think  they  did.  The 
defendant  was  liable  to  pay  to  the  treasurer  half  the  penalties  reco- 
vered: he  had  recovered  the  full  penalties  with  full  costs.  If  he 
incurred  expenses  beyond  these,  he  would  be  entitled  to  deduct  them : 
but  that  should  be  proved ;  and  it  lies  on  the  defendant  to  prove  it.  I 
*1  f^71  ^^^^^^  ^distinguish  this  case  from  that  of  an  auctioneer :  he  is 
^  to  pay  over  to  his  employer  the  money  he  receives  for  what  he 
sells,  deducting  costs  and  charges :  and  it  is  enough  for  the  employer 

(a)  Sm  S  Inst  S8S. 
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to  prove  in  the  first  instance  the  receipt  of  the  money.  To  say  that 
the  parties  must  first  meet  and  settle  the  balance  is  quite  extravagant: 
the  party  recovering  the  penalty  might  easily  evade  that :  and  the  only 
remedy  suggested  is  an  action  against  him  for  not  coming  to  an  account. 
I  think  there  ought  to  be  a  verdict  here  for  half  the  penalties. 

Coleridge,  J. — ^I  am  of  the  same  opinion.  Mr.  Keane's  argument 
coafoands  the  question  what  constitutes  a  right  of  action  with  the  ques- 
tion what  the  primS  facie  proof  is.  Is  not  the  receipt  of  the  penalti^ 
and  the  taxed  costs  primfi  facie  proof?  If  there  were  more  expenb\... 
in  fact,  the  defendant  should  show  it.  The  plaintiff*,  in  an  action  for 
money  had  and  received,  is  not  bound  to  show  the  specific  sum  ulti- 
mately due :  it  is  enough  for  him  to  show  that  the  defendant  holds  over 
money  which  he  ought  to  pay. 

Eble,  J. — I  am  of  the  same  opinion.  The  plaintiffs  are  entitled  to 
half  the  penalty  subject  to  a  deduction  for  extra  costs.  On  the  re- 
covery of  the  penalty  and  costs  it  seems  to  me  that  the  action  lies  at 
once ;  and  that  it  is  not  incumbent  on  the  plaintiffs  to  prove  whether 
there  have  been  any  and  what  extra  costs. 

Crompton,  J.,  concurred.  Judgment  for  plaintiffs. 


*DERECOURT  v.  CORBISHLEY.    May  31.        [n88 

Action  for  assault,  battery,  and  false  imprisonment  Plea :  That  plaintiff,  with  force  and  arms, 
unlawfoUj,  Tiolentljr,  and  forcibly  entered  into  a  messuage  in  the  possession  of  W.,  and 
expelled  W. ;  that  plaintiff  committed  the  said  breach  of  the  peace  in  view  of  a  constable,  and 
within  the  constable's  district ;  and  "  thorenpon"  defendant  gave  plaintiff  in  charge  of  the  con- 
stable for  the  offence,  and  directed  him  to  take  plaintiff  in  custody  and  convoy  him  before  a 
mtgistrate  to  answer  for  the  offence ;  and  the  constable,  in  pursuance  of  the  charge,  gently 
Isid  bands  on  plaintiff  and  took  him  into  custody,  and,  for  the  purpose  of  conveying  him 
b«fore  a  magistrate,  conveyed  hi^  in  custody  to,  and  imprisoned  him  for  a  reasonable  time  at, 
Uie  police  station. 

Ob  demorrer,  held  a  good  plea.  For  that  the  word  "thereupon"  was  to  be  taken  as  equivalent 
to  "  then  and  there  ]**  so  that  the  constable  appeared  to  have  arrested  at  the  time  of  a  breach 
of  the  peace  committed  in  bis  sight,  which  he  had  authority  to  do;  and  the  defendant  was 
jutlSed  in  directing  the  constable  to  perform  his  duty. 

Declaration  for  assaulting  and  beating  defendant,  and  giving  him 
into  custody  of  a  policeman,  and  causing  him  to  be  imprisoned  at  a 
police  station. 

Plea  (2).  That,  before  the  committing,  &c.,  one  John  Watkins  was 
lawfully  possessed  of  a  messuage,  situate  within  the  city  of  London  po- 
lice district :  and,  being  so  possessed,  the  plaintiff*,  with  force  and  arms, 
ftod  with  a  strong  hand,  into  the  said  messuage  unlawfully,  violently, 
and  forcibly  did  enter  and,  from  the  possession  of  the  said  messuage, 
with  a  strong  hand,  unlawfully,  violently,  and  forcibly  did  expel  and 
amove  the  said  J.  W.,  against  the  peace,  &c. ;  and  plaintiff*  committed 
the  said  breach  of  the  peace  in  the  presence  of  one  of  the  officers  of  the 
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city  of  London  police,  and  a  peace-officer  and  constable  of  our  Lad; 
the  Queen,  and  who  then  and  there  had  view  of  the  said  breach  of  tho 
peace  which  was  committed  within  the  city  of  London  police  district. 
And  thereupon  defendant  gave  plaintiff  in  charge  of  the  said  police 
officer  for  the  said  offence,  and  directed  him  to  take  him  in  custody  and 
convey  him  before  one  of  the  city  of  London  police  magistrates  to 
answer  for  the  said  offence;  and  the  said  police  officer,  accordingly, 
^_q^  *in  pursuance  of  the  said  charge,  gently  laid  his  Jiands  on  plain- 
^  tiff,  and  took  him  into  custody ;  and,  for  the  purpose  of  conveying 
him  before  a  city  of  London  police  magistrate,  conveyed  him  in  custody 
to,  and  imprisoned  him  for  a  short  and  reasonable  time  at,  the  said  po- 
lice station,  doing  no  more  than  in  duty  he  was  bound  to  do  :  and  whicli 
are  the  trespasses  and  acts  complained  of. 

Demurrer.     Joinder. 

Kemplatfy  for  the  plaintiff. — The  defendant  does  not  justify  as  acting 
in  aid  of  or  by  command  of  the  constable,  but  as  acting  in  his  own  right. 
The  question  therefore  is,  whether  a  private  individual  can  justify  im* 
prisoning  for  a  breach  of  the  peace  which  has  ended  before  the  arrest. 
It  will  be  said  that,  as  the  constable  saw  the  breach  of  the  peace,  he 
would  have  been  justified  in  arresting,  and  that  therefore  the  defend- 
ant was  justified  in  bidding  him  do  so.     [Lord  Campbell,  0.  J. — That 
he  was  justified  in  asking  the  constable  to  do  his  duty.]     The  defendant 
would  not  be  justified  in  taking  upon  himself  to  set  the  constable  in 
motion.     The  act  of  the  constable  is  here  the  act  of  the  defendant. 
Now  a  private  individual  may  interfere  for  the  purpose  of  stopping  or 
preventing  a  breach  of  the  peace,  but  not  for  the  purpose  of  bringing 
the  parties  to  punishment;  Price  v,  Seeley,  10  CI.  &  F.  28.     In  the 
judgment  in  Timothy  v.  Simpson,  1  C.  M.  &  R.  757,  760, f  the  Court 
treats   it  as  a   question   upon  which   the   authorities   are  conflicting, 
«i  whether  a  private  individual,  who  has  seen  an  affray  committed,  may 
*1  QOl  S^^^  ^^  charge  to  a  constable  who  has  not,  and  such  constable  *msy 
-^  thereupon  take  into  his  custody  the  affrayers,  or  either  of  them, 
in  order  to  be  carried  before  a  justice,  after  the  affray  has  entirely 
ceased,  after  the  offenders  have  quitted  the  place  where  it  was  commit- 
ted, and  there  is  no  danger  of  its  renewal."     But  many  authorities  are 
there  referred  to  which  are  adverse  to  the  existence  of  such  power  even 
in  the  constable.     From  2  Hal.  PI.  Cr.  90,  it  seems  that  there  were 
decisions  each  way;  and  in  Begina  v.  Walker,  1  Dearsl.  358,  it  was 
held  that  a  constable^  who  has  been  assaulted,  cannot,  after  an  interval 
of  two  hours,  apprehend  for  the  assault.     That  a  constable  cannot  ar- 
rest for  a  breach  of  the  peace  which  he  does  not  see  appears  also  from 
1  East's  Pleas  of  the  Crown,  305 ;  Cook  v.  Nethercote,  6  C.  &  P.  741 
(E.  C.  L.  B.  vol.  25).     [Erlb,  J.— In  1  Burn,  J.  P.  273,  (ed.  29),  tit. 
Arresty  III.  3,  it  is  said :  «<  A  constable  may  arrest  any  one  for  a  breach 
of  the  peace  in  his  presence^  and  keep  him  in  his  house  or  the  stocks 
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antil  he  can  bring  him  before  a  magistrate."]     There  is  no  difference, 
as  to  this,  between  misdemeanours  which  are,  and  those  which  are  not, 
accompanied  by  a  breach  of  the  peace ;  Fox  v.  Gaunt,  3  B.  &  Ad.  798 
(E.  C.  L.  R.  vol.  23).     [Erlb,  J. — The  plea  says  that  <<  thereupon*'  the 
defendant  gave  the  plaintiff  in  charge :  that  looks  as  if  the  act  was  con* 
current  with  the  breach  of  the  peace.    Lord  Campbell,  d  J. — Would 
not  it  thereupon"  have  been  held  to  be  equivalent  to  <<  then  and  there,'* 
eren  on  special^  demurrer  ?]     The  language  of  the  plea  differs  little 
from  that  in  Baynes  v.  Brewster,  2  Q.  B.  375  (E.  C.  L.  B.  vol.  42), 
which  was  construed  as  attempting  to  justify  an  arrest  after  the  breach 
of  the  peace  was  over.     In  Hedges  v.  Chapman,  2  Bing.  523  (E.  C.  L. 
R.  vol.  9),  a  plea  was  held  bad  which  ^justified  a  false  imprison-  r^-ig-t 
ment  on  the  ground  that  it  was  committed  by  defendant  in  de-  ^ 
fending  himself  from  an  assault  which  plaintiff  committed  upon  him  in 
the  course  of  resisting  an  attempt  by  defendant  and  a  constable  to 
arrest  plaintiff  on  a  charge  made  by  defendant,  on  reasonable  grounds, 
that  plaintiff*  had  taken  defendant's  horse ;  though  it  was  alleged  that 
defendant,  in  attempting  the  arrest,  acted  in  aid  and  by  command  of 
the  constable,  and,  though  it  was  considered  that  the  constable,  if  he 
had  simply  arrested  the  plaintiff  on  the  charge  of  defendant,  would  have 
been  jastified,  yet  it  was  held  that,  by  joining  his  defence  with  that  of 
the  defendant  who  made  the  charge,  he  too  failed  to  show  a  justification. 
[Erle,  J. — That  is  a  pitfall  in  pleading  into  which  a  man  would  hardly 
be  allowed  to  fall  now.]    If  a  party,  having  no  right  to  apprehend 
another,  direct  a  constable  to  do  so,  he  is  liable  to  an  action,  though 
not  if  he  merely  state  the  facts  to  the  constable,  leaving  him  to  act  as 
he  thinks  right ;  Hopkins  v.  Crowe,  7  C.  &  P.  373  (E.  C.  L.  R.  vol. 
32.)(a)    [CoLERiDQB,  J. — In  that  case  there  seems  to  have  been  no  right 
to  arrest  at  all:  that  makes  all  the  difference.    Lord  Campbell,  C. 
J. — And  in  Baynes  v.  Brewster,  it  would  have  been  trespass  on  the  part 
of  the  constable  to  arrest  of  his  own  accord.]    It  might  have  been  so 
here :  the  word  <*  thereupon'*  does  not  show  that  the  breach  of  the 
peace  continued:  "upon"  was  held  to  mean  "after,"  in  Scott  v.  Par- 
ker, 1  Q.  B.  809  (E.  C.  L.  R.  vol.  41);  and  so  was  the  word  "on"  in 
Regina  v.  Arkwright,  12  Q.  B.  960  (E.  C.  L.  R.  vol.  64).     [Lord  Camp- 
bell,  C.  J. — It  must  depend  on  the  context.]    The  context  here  rather 
siggests  that  the  events  stated  are  not  contemporaneous.     '^The  r«i  go 
averments  would  not  be  disproved  though  it  sbonld  appear  that  ^ 
the  arrest  took  place  out  of  the  view  of  the  defendant,  not  locally  in  the 
jarisdiction  of  the  constable,  and  without  the  defendant  knowing  that 
the  constable  had  seen  the  breach  of  peace*     The  arrest  is  said  to  have 
been  made  for  the  purpose  of  compelling  the  plaintiff  "  to  answer  for 
the  said  offence,"  that  is,  with  a  view  to  its  punishment. 
WilleSj  contri,  was  not  called  upon. 

(o)  See  S.  C.  in  bane,  4  A.  A  S.  774  (S.  C.  L.  R.  toL  31.) 
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Lord  Campbell,  C.  J. — This  plea  might  possibly  have  been  bad  on 
special  demurrer  in  days  which  are  now  happily  gone  by.    We  are  now 
to  consider  whether  the  facts  of  the  case  furnish  an  answer  to  the 
complaint.     I  think  they  do.     In  the  first  place,  they  show  that  the 
constable  would  have  had  a  right,  proprio  vigore,  by  virtue  of  his  office, 
to  arrest  the  plaintiff,  without  any  charge  being  made  by  another  per- 
son.   The  plea  alleges  that  the  plaintiff  had  committed  a  forcible  entry 
and  breach  of  the  peace  in  the  presence  of  the  constable ;  for  the  aver- 
ment  is  that  the  breach  of  the  peace  and  the  affray  took  place  within 
view  of  the  constable :  that  the  defendant  « thereupon"  gave  the  plain- 
tiff in  charge,  and  the  constable  took  him  for  the  purpose  of  carrying 
him  before  a  magistrate.    Had  the  constable  a  right  to  do  so  ?  I  think 
he  had,  upon  his  seeing  a  breach  of  the  peace,  and  not  only  for  the 
purpose  of  preserving  the  peace,  but  for  the  purpose  of  taking  the 
plaintiff  before  a  magistrate  in  order  that  he  might  be  punished.    I 
apprehend  that,  if  a  constable  sees  a  breach  of  the  peace,  he  may  carry 
the  party  committing  it  before  a  magistrate  in  order  that  he  may  be 
made  to  give  sureties.     The  authority  cited  by  my  brother  Erie  from 
*1Qm  ^^^^'^  Justice,  *shows  that.     It  seems  to  me  that  it  would  be 
^  monstrous  to  say  that,  when  an  assault  takes  place  in  the  sight 
of  a  constable,  an  officer  of  the  peace,  he  has  not  the  authority  to  take 
the  assailant  before  the  magistrate,  and  cause  him  to  give  sureties  or  be 
committed.     Then,  on  the  facts,  is  the  defendant  liable  ?     I  think  not 
For  what  takes  place  is,  in  effect,  this.     The  constable  having  authority 
to  arrest  in  right  of  his  office,  the  defendant  says  to  him :  ^^  You  have 
seen  the  offence,  and  the  breach  of  the  peace :  in  the  Queen's  name  do 
your  duty."     He  says:  *^  I  give  the  assailant  in  charge."    Is  that  more 
than  calling  on  the  constable  to  do  his  duty?    I  think  the  defendant  is 
entitled  to  our  judgment. 

Coleridge,  J. — I  am  of  the  same  opinion.  This  is  an  action  of  tres- 
pass by  assault  and  battery :  it  does  not  lie  for  mere  words :  the  assault 
and  battery,  if  committed  at  all,  was  committed  by  the  constable.  If 
he  was  not  justified,  then  the  action  for  assault  and  battery  lies,  and  the 
defendant  would  be  liable  if  he  directed  what  was  done.  But,  if  the 
constable  had  refused  to  obey  the  direction,  there  would  have  been  no 
assault  or  battery  committed  by  him,  and  clearly  none  committed  by  the 
defendant.  The  question  then  resolves  itself  into  this :  Was  what  the 
constable  did  justifiable  7  Now  on  the  plea,  understood — as  we  now 
must  understand  it — ^reasonably,  the  constable  was  quite  justified.  I 
take  the  meaning  of  the  plea  to  be  that  the  plaintiff  had  committed  a 
breach  of  the  peace  by  forcibly  and  violently  turning  Watkins  out  of 
possession  of  his  house,  all  in  the  view  of  the  constable,  and  that  the 
constable  then  and  there  (so  I  understand  the  word  'thereupon")  took 
^^  Q  J-.  the  plaintiff  before  a  magistrate.  I  admit  that  for  a  *mere  mis- 
^  demeanour  which  has  passed  by  the  constable  has  no  power  to 
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take  up  of  his  own  authority.  But,  as  things  cannot  be  all  done  at  the 
Bame  moment,  if  he  sees  the  offence  and  immediately  arrests,  that  is 
arresting  at  the  time :  and  in  that  case,  as  Mr.  Kemplay  admits,  the 
constable  has  a  right  to  arrest.  The  plea  therefore  gives  a  good  answer 
to  the  declaration. 

Erle,  J. — I  also  think  that  the  plea  is  good.  The  action  is  for  tres- 
pass and  false  imprisonment :  I  think  there  is  a  good  confession  and 
avoidance.  The  defendant  says  he  did  call  upon  the  constable  to  arrest 
the  plaintiff:  so  there  is  a  good  confession.  Then  the  avoidance  is, 
that  the  plaintiff  committed  a  breach  of  the  peace  in  sight  of  the  con- 
stable, and  thereupon  the  defendant  directed  the  constable  to  arrest 
him :  that,  I  think,  is  a  good  avoidance.  The  argument  for  the  plain- 
tiff is,  that  the  breach  of  the  peace  might  have  been  over  before  the 
arrest  took  place:  but  the  plea  uses  the  word  << thereupon,"  which  I 
understand  to  mean  the  same  as  <<then  and  there."  Then  was  the 
defendant  wrong  in  directing  the  constable  to  do  his  duty  against 
the  plaintiff?  I  think  it  very  important  to  hold  that  he  was  right. 
On  the  plea,  as  we  must  understand  it,  the  plaintiff  has  been  shown 
to  be  dealt  with  according  to  law.  No  right,  therefore,  has  been 
violated.  It  has  been  pressed  upon  us  that,  although  the  consta- 
ble might  have  a  right  to  arrest,  the  defendant  had  no  right  to  direct 
him  to  do  so.  It  may  very  often  happen  that  bystandeiY  may  see 
a  constable  passing  by  a  breach  of  the  peace  with  perfect  indifference, 
and  may  think  it  right  to  take  up  the  matter  and  direct  the  constable 
to  do  his  duty.  I  should  be  very  unwilling  to  hold,  and  I  never  heard 
that  it  has  *been  holden,  that  in  such  a  case  a  bystander  may  r^e^q^ 
not  set  the  constable  in  motion.  ^ 

(Crohpton,  J.,  had  left  the  Court  during  the  course  of  the  argu- 
ment.) Judgment  for  defendant. 
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COMPANY.     Junel. 

A  pUinUff  cannot  reoorer  at  law  for  miBcbief  done  to  his  ship  by  its  being  struck  by  defendant's 
ship,  in  oonseqnenoe  of  the  latter  being  improperly  managed,  if  it  appear  that  plaintiff's  ship 
was  improperly  managed,  and  that  snch  improper  management  directly  contributed  in  any 
degree  to  the  accident,  however  much  the  defendant  may  also  be  in  fault :  though,  if  there  bo 
negligenoe  on  the  part  of  the  plaintiff  only  remotely  connected  with  the  accident,  the  question 
is,  whether  defendant  by  ordinary  care  and  skiU  might  have  aroided  the  accident. 

EtaL  14  k  16  Viot  o.  79,  s.  26,  gives  power  to  the  Admiralty  to  make  such  regulations  as  they 
think  fit  requiring  the  exhibition  of  lights  by  steam  or  sailing  vessels :  sect  28  enacts  that,  in 
case  of  a  eollision  by  two  vessels,  if  it  was  occasioned  by  the  non-observance  of  such  rules,  the 
owner  of  the  vessel  by  which  the  rule  has  been  infringed  shaU  not  be  entitled  to  recover  for 
the  damage,  unless  it  appear  to  the  Court  that  the  circumstances  justified  a  departure  from  the 
rule.  The  Admiralty  made  a  regulation  that  **  all  sailing  vessels,  when  under  sail,  or  being 
towed,  approaching,  or  being  approached  by  any  other  vessel,  shall  be  bound  to  show,  between 
snnaet  and  sunrise,  a  bright  light,  in  such  a  position  as  can  be  best  seen  by  such  vessel  or 
veaaels,  and  in  sufficient  time  to  avoid  collision." 
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Plaintiff,  owner  of  a  sailing  collier  TeiB^I,  declared  against  defendant,  owner  of  a  steameri  for 
^at,  by  negligence  of  defendant,  the  steamer  struck  the  collier,  which  was  thereby  run  dovn 
and  sunk.    Plea :  Not  guilty. 

It  appeared,  at  the  trial,  that  the  collision  took  place  on  a  dark  night:  that  the  collier  bad  cxbU 
bited  a  light,  bat  had  withdrawn  it  two  or  three  minutes  before  the  coUisioD,  and  wss  not 
Tisible  to  the  steamer,  till  within  two  or  three  of  the  collier's  lengths  off:  but  the  plaintiff  con- 
tended that,  if  the  steamer  had  been  managed  with  ordinary  care  and  skill,  the  accident  would 
not  have  happened. 

The  Judge  told  the  juiy  that,  if  there  was  negligence  on  the  part  of  the  plaintiff  as  well  as  the 
defendant  which  led  to  the  collision,  the  plaintiff  could  not  recover  if  the  defendant  could  not 
have  avoided  the  accident  by  care  and  skill :  that  supposing  there  was  negligence  on  the  part 
of  the  collier,  still,  if  the  steamer  could  by  ordinary  care  and  skill  have  avoided  the  oolMon, 
the  defendant  would  be  answerablo.  He  then  asked  the  jury :  1.  Was  there  negligence  on  tbe 
part  of  the  plaintiff  4rith  respect  to  the  light,  which  led  to  the  collision  ?  2.  Could  the  defend- 
ant have  avoided  the  collision  by  ordinary  cure  and  skill?  3.  Was  the  damage  occasioned  by 
the  accident  the  result  of  circumstances  for  which  more  blame  attaches  to  the  one  side  thsa 
the  other  ?  The  jury  answered :  1.  **  We  find  there  was  fault  on  the  part  of  the  collier  in  not 
Continuing  the  light  till  the  danger  was  past."  2.  "  It  is  the  opinion  of  the  jury  that  Ui« 
steamer  was  going  at  too  great  a  speed  on  so  dark  a  night,  in  which  respect  there  was  wont  of 
caution :  but  that  it  was  impossible  to  have  avoided  the  accident  when  the  steamer  was  within 
two  or  three  of  the  colUer^s  lengths."  3.  **  We  are  much  inclined  to  think  the  preponderance 
of  blame  to  be  with  the  steamer." 

Held,  that  the  defendant  was  entitled  to  the  verdict. 

For  that  tho  first  answer,  connected  with  the  direction  and  quesUon,  must  be  unde^tood  as  a 
finding  that  the  discontinuance  of  the  light  led  to  the  collision,  which  precluded  the  plaintiff 
from  recovering,  both  at  common  law  and  under  sect  28  of  the  statute ;  the  Admiralty  regain- 
tion,  upon  a  true  construction,  requiring  that  the  sailing  vessel  should  show  Uie  light  for  a 
reasonable  time ;  and  it  Hot  being  necessary  to  plead  the  statute  and  regulation  specially,  tb# 
statute  giving  only  a  rule  of  evidence. 

And  that  the  second  and  third  answers  strengthened  the  conclusion  in  favour  of  tho  defendant, 
as  showing  that  the  discontinuance  of  the  light  made  it  impossible  to  avoid  the  aeeident  after 
the  collier  became  visible,  and  it  being  therefore  immaterial  which  party  was  on  the  whole 
moct  to  blame. 

The  declaration  alleged  that  plaintiffs,  at  the  time  of  the  committing, 
*\^f\\  ^^''  ^^^^  possessed  of  a  certain  ship,  '^and  defendants  were  pes- 
^  sessed  of  a  certain  steam  vessel :  and,  the  said  ship  and  the  said 
steam  vessel  respectively  being  in  or  near  the  mouth  of  the  river  Thames, 
defendants  took  such  bad  and  improper  care  of  their  steam  vessel,  and 
navigated  and  directed  and  managed  the  same  in  so  careless,  negligent, 
and  improper  a  manner,  that,  bj  and  through  the  carelessness,  negli- 
gence, mismanagement,  and  improper  conduct  of  defendants,  bj  their 
servants  and  mariners  in  that  behalf,  the  steam  vessel,  with  great  force 
and  violence,  ran  foul  of,  and  struck  and  came  upon  and  against,  the 
ship :  whereby  the  ship  was  run  down,  and  sunk,  damaged,  and  destroyed, 
and  wholly  lost  to  plaintiffs  ;  together  with  the  tackle,  &c. :  and  plain- 
tiffs also  lost  freight,  &c. 

Plea :  Not  guilty. 

On  the  trial,  before  Erie,  J.,  at  the  Middlesex  Sittings  after  last 
Hilary  Term,  it  appeared  that  the  vessel  belonging  to  the  plaintiffs, 
which  was  a  sailing  collier  vessel,  and  the  steamer  belonging  to  the 
defendants,  came  into  collision  in  the  night  time,  at  the  mouth  of  the 
Thames.  The  night  was  rainy  and  dark.  The  collier  had  exhibited  a 
light,  but  had  withdrawn  it  for  two  or  three  minutes  before  the  accident ; 
and  she  was  not  visible  to  those  on  board  the  steamer  till  she  was  within 


6  ELLIS  &  BLACKBURN.    Q.  B.  196 


two  or  three  of  the  collier's  lengths  off.  The  counsel  for  the  defendants 
attributed  *the  accident  to  the  withdrawal  of  the  light;  and  i-^^^Qiy 
referred  to  stat.  14  &  15  Vict.  c.  79,  ss.  26,  28,  and  the  Admi-  L  -^^ ' 
rait  J  regulations.(a)  The  counsel  for  the  plaintiffs  insisted  '*'that,  r^e^Q^ 
upon  the  circumstances  of  tho  case,  it  appeared  that,  even  on  ^ 
that  assumption  of  fact,  the  accident  would  not  have  happened  if  the 
steamer  had  been  managed  with  ordinary  care  and  skill.  The  learned 
Judge  told  the  jury  that,  if  there  was  negligence  on  the  part  of  the 
plaintiffs  as  well  as  on  the  part  of  the  defendants  which  led  to  the  col- 
lision, the  plaintifia  could  not  recover,  if  the  defendants  could  not  have 
avoided  the  accident  bj  reasonable  care  and  skill ;  and  that,  even  sup- 
posing there  had  been  negligence  on  the  part  of  the  collier,  still,  if  the 
steamer  could,  by  ordinary  care  and  skill,  have  avoided  the  collision, 
the  defendants  would  be  answerable.  He  then  put  three  questions  to 
the  jury : 

First:  ^«Wa8  there  negligence  on  the  part  of  the  plaintiffs  with 
respect  to  the  light,  which  led  to  the  collision  ?" 

Secondly:    «< Could  the  defendants  have  avoided  the  collision  by 
ordinary  care  and  skill  ?" 

Thirdly :  <<  Was  the  damage  occasioned  by  the  accident  the  result  of 
circamstances  for  which  more  blame  attaches  to  the  one  side  than  the 
other?" 
'  To  these  questions,  the  jury  answered : 

(a)  Sect  26  of  the  statute  enaote  that  "  The  Lord  High  Admiral,  or  The  Commissioners  for 
•xe«ating  the  office  of  Lord  High  Admiral,  shaO  from  time  to  time  make  regulations  requiring 
the  exhibition  of  such  lights,  by  suoh  classes  ot  ressels,  whether  steam  or  sailing  vessels,  within 
raeh  places  and  under  suoh  eiroumstanoes  as  they  think  It,  and  may  from  time  to  time  revoke, 
alter,  or  vary  the  same ;"  "  and  all  owners  and  masters  or  persons  having  charge  of  vessels  shall 
be  bouod  to  take  notice  of  the  same»  and  shall,  so  long  as  the  same  continue  in  force,  exhibit 
Hich  lights,  and  no  others,  at  such  times,  within  such  places,  in  such  manner,  and  under  suoh 
circimctanees  as  are  enjcnned  hy  such  regulations ;  and  in  case  of  default  the  master  or  other 
person  having  charge  of  any  vessel,  or  the  owner  of  such  vessel,  if  it  appear  that  he  was  in  fault, 
ikall,  for  each  and  every  oeeasion  upon  which  such  regulations  are  infringed,  forfeit  and  pay  a 
irm  not  exceeding  20{. 

Seet  28  enacte  that,  *'  If  in  any  case  of  a  collision  between  two  or  more  vessels  it  appear  that 
neb  ooUision  was  occasioned  by  the  non-observance  either  of  the  foregoing  rules  with  respect  to 
the  ptfsing  of  steamers"  (sect  27,  not  material  here)  ''or  of  the  rules  to  be  made  as  aforesaid  by 
The  Lord  High  Admiral,  or  the  Commissioners  for  executing  the  office  of  Lord  High  Admind 
vitb  respect  to  the  exhibition  of  lighte,  the  owner  of  the  vessel  by  which  any  such  rule  has  been 
infringed  shaU  not  be  entitled  to  recover  any  recompense  whatsoever  for  any  damage  sustained 
1>7  saeb  vessel  in  such  doUision,  unless  it  appears  to  the  Court  hefore  which  the  case  is  tried  that 
the eireuttstances  of  the  case  were  such  as  to  justify  a  departure  from  the  rule;  and  in  case  any 
<luBage  to  person  or  property  be  sustained  in  consequence  of  the  son»observance  of  any  of  the 
Fud  rules,  the  same  shall  in  all  Courts  of  Justice  be  deemed,  in  the  absence  of  proof  to  the  con- 
trary, to  have  heen  occasioned  by  the  wilful  default  of  the  master  or  other  person  having  the 
charge  of  such  vessel,  and  such  master  or  other  person  shall,  unless  it  appears  to  the  Court  before 
vbich  the  case  is  tried  that  the  ciroumstanees  of  the  case  were  suoh  as  to  justify  a  departure 
from  the  mle,  be  sabject  in  all  proceedings,  whether  civil  or  criminal,  to  the  legal  consequences  of 
tach  default" 

The  following  Admiralty  Regulation  was  referred  to :  **  We  hereby  require  that  all  sailing  vea- 
lels  when  under  sail,  or  being  towed,  approaching,  or  being  approached  by  any  other  vessel,  shall 
be  boand  to  show,  between  sunset  and  sunrise,  a  bright  light,  in  such  a  position  as  can  ba  best 
Men  bj  soch  vessel  or  vessels,  and  in  sufficient  time  to  avoid  collision." 
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First :  "  We  find  there  was  fault  on  the  part  of  the  collier  in  not 
continuing  the  light  till  the  danger  was  past." 

Secondly :  « It  is  the  opinion  of  the  jury  that  the  steamer  was  going 
at  too  great  a  speed  on  so  dark  a  night,  in  which  respect  there  was 
want  of  caution :  but  that  it  was  impossible  to  have  avoided  the  acci- 
dent when  the  steamer  was  within  two  or  three  of  the  collier's 
lengths." 

*1QQ1       '^'Thirdly:  «We  are  much  inclined  to  think  the  preponderance 
^  of  blame  to  be  with  the  steamer." 

The  learned  Judge  then  directed  that  a  verdict  should  be  entered  for 
the  plaintiffs,  giving  leave  to  move  as  after  mentioned. 

In  last  Easter  Term,  Sir  F.  Thesiger  obtained  a  rule  calling  on  the 
plaintiffs  to  show  cause  why  a  verdict  should  not  be  entered  for  the 
defendants,  «  on  the  ground  that  the  answers  of  the  jury  to  the  ques- 
tions put  to  them  by  the  learned  Judge  established  that  there  was  such 
negligence,  leading  to  and  occasioning  the  accident,  as  deprived  the 
plaintiffs  of  any  right  to  recover :"  or  why  a  new  trial  should  not  be 
had,  « the  verdict  being  contrary  to  the  evidence,  in  attributing  a  pre- 
ponderance of  blame  to  the  steamer,  the  only  ground  upon  which  snch 
blame  can  be  imputed  being  that  the  steamer  was  going  at  too  great  a 
speed,  there  being  no  evidence  at  all  of  any  improper  speed  on  her 
part."(a)     In  this  Term, 

M,  ChamberSy  Bramwell  and  Bovill^  showed  cause.(() — The  answers 
given  by  the  jury  amount  to  a  verdict  for  the  plaintiffs,  or  at  all  events 
do  not  amount  to  a  verdict  for  the  defendants.  If  the  answer  to  the 
first  question  had  been  that  the  collier  was  free  from  blame,  it  would 
have  been  decisive  in  favour  of  the  plaintiffs ;  but  the  answer  the  other 
way  merely  raises  the  point.  In  all  the  cases  on  the  subject  there  was 
negligence  on  the  part  of  the  plaintiff  leading  to  the  accident.  In 
*2001  *^*^^®^  ^'  Mann,  10  M.  &  W.  546,t  and  Smith  v.  Dobson,  3  M. 
-^  &  G.  59  (E.  C.  L.  R.  vol.  42),  the  jury  must  have  found  that  the 
negligence  of  the  plaintiff,  in  the  one  case  in  leaving  his  donkey  on  the 
road,  and  in  the  other  in  overloading  his  barge,  led  to  the  accident ; 
yet  in  both  those  cases  the  plaintiffs  recovered.  The  law  is  explained 
in  Davies  v.  Mann  and  Bridge  v.  The  Grand  Junction  Railway  Com- 
pany, 8  M.  &  W.  244. t]  The  right  of  the  plaintiffs  to  recover  depends 
upon  the  answers  to  the  first  and  second  questions  taken  together. 
The  jury,  in  answering  them,  say,  in  effect,  that  the  accident  was 
inevitable  after  the  steamer,  going  at  such  a  rate,  had  got  within  two 
or  three  lengths  of  the  collier ;  but  that  the  want  of  caution  in  going 
at  so  great  a  speed  was  the  cause  of  the  steamer  getting  into  such  a 
position  as  to  make  the  accident  inevitable.  [Coleridqe,  J. — ^Yoa 
make  the  jury  give  no  answer  to  that  part  of  the  first  question  which 

(a)  The  argament  as  to  the  weight  of  eridence  is  omitted. 

(6)  May  22d  and  23d,  before  Lord  Campbell,  C.  J.,  ColeridgCi  Erie,  and  Cromptoo,  Js. 
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asks  whether  the  negligeDce  in  not  showing  the  light  led  to  the  colli- 
sioD,  though  my  brother  Erie's  previoas  explanation  must  have  shown 
them  that  was  the  most  important  part  of  the  question.  Lord  Camp- 
bell, C.  J. — ^If  they  have  answered  that  part  of  the  question  at  all, 
they  have  answered  it  in  favour  of  the  defendants ;  but  it  may  be  that 
their  answers  are  defective.  Crompton,  J. — That  seems  to  be  the 
point.  Can  we  collect,  from  the  answers  of  the  jury,  whether  they 
thought  that  the  defendants  could,  by  the  exercise  of  ordinary  care  and 
skill,  before  coming  within  the  last  few  lengths,  have  avoided  the  con- 
sequences of  the  defendants'  neglect  to  keep  up  a  light  ?  It  is  clear 
on  these  answers  that  the  plaintiffs  cannot  recover  for  any  negligence 
of  the  ^defendants  after  the  steamer  came  within  the  last  few  r^^oAi 
lengths ;  for  then  the  defendants  could  not  have  avoided  the  col-  ^ 
lision :  but  how  are  we  to  construe  the  findings  as  to  the  earlier  state 
of  things  ?  Erle,  J. — The  evidence  was  that  the  crew  of  the  steamer 
first  saw  the  collier  after  she  had  ceased  to  exhibit  the  light,  and  when 
the  vessels  were  within  a  few  lengths  of  each  other.  The  contention 
of  the  defendants  was  that,  if  the  light  had  been  kept  up,  as  it  ought 
to  have  been,  the  crew  of  the  steamer  would  have  seen  the  collier  sooner 
and  would  Lave  been  able  to  avoid  the  accident.  As  to  the  negligence 
on  the  part  of  the  plaintiff  which  must  be  established  in  order  to  raise 
a  defence,  I  described  this  to  the  jury  in  reference  to  the  law  as  laid 
down  by  Parke,  B.,  in  Bridge  v.  The  Oi;and  Junction  Railway  Company, 
8  M.  &  W.  244  ;t  and  I  meant  the  jury  to  understand  by  the  first  ques 
tion  that  I  asked  whether  the  collier's  negligence  in  not  continuing  to 
show  the  light  deprived  the  steamer  of  the  opportunity  of  reversing  her 
engines  in  time,  and  so  was  the  cause  of  the  accident.]  The  mere  fact 
of  negligence  on  the  part  of  a  plaintiff  does  not  deprive  him  of  the 
right  to  recover.  [Lord  Campbell,  C.  J. — Does  it  not,  if  it  be  the 
prozima  causa  or  causa  causans  of  the  accident  ?]  At  any  rate,  the 
fact  is  not  an  absolute  defence.  [Lord  Campbell,  C.  J.,  referred  to 
Dimes  v.  Petley,  15  Q.  B.  276  (E.  C.  L.  R.  vol.  69.]  It  appears  from 
that  case  and  others  that  the  rule  is  that,  though  the  plaintiff's  negli- 
gence contributes  to  the  accident,  he  may  recover  if  it  could  still  have 
been  avoided  by  ordinary  care  and  skill  on  the  part  of  the  defendant. 
The  defendant  in  such  a  '^'case  causes  the  accident.  [Crompton,  t^coao 
J. — ^In  Davies  v.  Mann  it  might  be  said  that  the  plaintiff  caused  ^ 
the  accident,  in  some  sense,  by  leaving  the  donkey  on  the  highway.] 
The  answers  of  the  jury  leave  this  point  at  best  uncertain ;  for,  though 
they  show  that  the  light  was  in  fact  not  properly  exhibited  by  the  plain- 
tUbj  yet  they  do  not  show  that  the  effect  was  such  as  to  make  the  accident 
not  avoidable  by  ordinary  care  and  skill  on  the  part  of  the  defendants. 
[Lord  Campbell,  C.  J. — We  are  all  of  opinion  that  the  verdict  for  the 
plaintiffs  cannot  stand :  the  question  remains,  whether  a  verdict  should 
be  entered  for  the  defendants.] 
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Sir  Frederick  Theaiger,  Sir  Fitzroy  Kelly^  KnowleB^  and  G,  Wilkin^ 
contrd,. — The  questions  and  answers  must  be  construed  with  reference 
to  the  points  raised  bj  the  evidence  and  the  direction  of  the  Judge. 
The  answers  are  not  to  be  looked  upon  precisely  as  findings,  bat  as 
materials  supplied  for  the  Court  to  form  its  judgment  on.    The  defend- 
ants are  entitled  to  a  verdict  upon  the  answer  to  the  first  question. 
The  jury  could  not  but  have  understood  that  the  question  proposed  to 
them  was  whether  the  collier  had,  by  not  maintaining  the  light  for  a 
sufiiciently  long  time,  been  the  immediate  cause  of  the  accident.   When 
the  plaintifi"  has  been  negligent  to  this  extent,  the  question  whether  the 
defendant  might  have  avoided  the  accident  by  ordinary  care  and  skill, 
that  is,  whether  he  has  been  negligent  also,  does  not  arise :  that  ques- 
tion arises  only  where  the  negligence  of  the  plaintiff  has  not  been  more 
i^qr^o-y  ^^^^  ^  remote  and  ^indirect  cause  of  the  accident.  Smith  v.  Dob- 
^  son,  where  the  negligence  of  the  plaintiff  was  not  the  proximate 
cause  of  the  accident,  is  inapplicable.    It  is  evident  from  the  judgment 
of  Maule,  J.,  in  Thorogood  v.  Bryan,  8  Com.  B.  115,  131  (E.  C.  L.  R. 
vol.  65),  that  he  understood  the  opinion  of  the  Court  of  Exchequer,  in 
Bridges  v.  The  Grand  Junction  Railway  Company,  to  have  been  that 
the  plaintiff  could  not  recover  where  there  was  negligence  on  both  sides. 
And  that  agrees  with  Pluckwell  v.  Wilson,  5  C.  &  P.  875  (E.  C.  L.  R. 
vol.  24),  Vennall  v.  Gamer,  1  Cr.  k  M.  21,t  Luxford  v.  Large,  5  C.  4 
P.  421,  and  Hawkins  v.  Cooper,  8  C.  &  P.  478  (E.  C.  L.  R.  vol.  84). 
Lord  Tenterden  used  always  to  tell  the  jury  that,  in  order  to  find  a 
verdict  for  the  plaintiff,  they  must  be  of  opinion  that  the  accident  vas 
occasioned  by  «<  the  mere  negligence  of  the  defendant*'  (which  is  the 
old  form  of  declaration),  and  that  they  could  not  find  such  verdict  if 
the  negligence  of  the  plaintiff  had  contributed  to  the  accident.    [Lord 
Campbell,  C.  J. — He  used,  however,  always  to  make  them  understand 
that  this  was  said  of  negligence  actively  contributing  to  the  accident.] 
That  is  sufiicient  for  the  defendants  here,  on  the  first  question  and  an- 
swer :  and  the  same  principle  is  to  be  collected  from  Butterfield  v.  Fof 
rester,  11  East,  60.     Thus  the  mere  fact  that  a  plaintiff,  who  has  been 
run  over  by  the  defendant,  was  on  the  wrong  eide  of  the  way  does  not 
necessarily  give  a  defence :  but,  if  his  being  there  was  the  immediate 
cause  of  the  accident,  then  there  is  a  defence.   [Lord  Campbell,  C.  J. 
— He  cannot  cast  on  the  defendant  the  necessity  of  taking  extraordi- 
nary care.     But  suppose,  here,  the  collier  had  put  up  no  light  at  all, 
*2041  *^"^  ^^  defendants  bad  still  seen  her  in  time  for  them  to  avoid 
^  the  collision.]    They  would  then  clearly  have  been  liable :  the 
plaintiffs  would  not  have  contributed  to  the  accident  at  all.    Further, 
the  answer  to  the  first  question  distinctly  brings  the  case  within  sect. 
28  of  Stat.  14  k  15  Vict.  c.  79.     The  finding  clearly  is  that  the  colli- 
sion  was  occasioned  by  the  neglect  of  the  collier  to  comply  with  the 
Admiralty  regulation :  it  can  make  no  difference  whether  the  light  was 
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not  exhibited  at  all,  or  whether  it  was  exhibited  so  insufficiently,  when 
^(  approaehing,  or  being  approached"  (that  is,  up  to  the  last  of  the  ap- 
proximation), as  to  conduce  to  the  collision.  [Lord  Campbell,  C.  J. — 
Should  not  the  non-compliance  with  the  statute  have  been  pleaded?] 
The  statute  can  scarcely  be  said  to  vary  the  common  law.  At  any 
rate,  the  non-compliance  is  conclusive  evidence  of  negligence.  [Lord 
Campbell,  C.  J. — Looking  at  the  whole  of  the  enactment  and  regula- 
tion, it  appears  not  easy  to  frame  a  special  plea  on  them.]  As  to  the 
second  question  and  answer,  it  appears  that,  after  the  vessels  had,  by 
the  neglect  of  the  plaintiffs,  been  brought  into  the  situation  in  which 
the  collier  was  first  visible,  it  was  impossible  for  the  defendants  to  avoid 
the  collision.  That  being  so,  it  is  unimportant  that  there  was  a  care- 
lessness on  the  part  of  the  defendants  in  going  at  too  great  speed :  the 
plaintiffs  did  not  the  less  directly  contribute  to  the  accident ;  nor  is 
there  any  reason  for  supposing  that  it  could  have  happened,  if  the  light 
had  been  properly  exhibited,  whatever  the  speed  of  the  steamer.  Da- 
lies V.  Mann,  10  M.  &  W.  546,t  is  therefore  inapplicable.  As  to  the 
third  question  and  answer,  it  merely  appears  that  both  parttbs  r^nQc 
*were  nearly  equally  to  blame :  but  the  defendants  must  have  the  *- 
verdict,  even  though  there  be  a  preponderance  of  blame  on  their  part. 

Our.  adv.  vulL 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

After  deliberately  considering  this  case  in  all  its  bearings,  we  are  of 
opinion  that  the  answers  of  the  jury  to  the  questions  put  to  them 
amount,  in  point  of  law,  to  a  verdict  for  the  defendants.  These  ques- 
tions and  answers,  which  were  short  and  elliptical,  must  be  construed 
with  reference  to  the  evidence  respecting  the  collision,  and  the  very 
full  exposition  of  the  law  upon  the  subject  by  the  learned  Judge  at  the 
trial,  which  is  admitted  to  have  been  perfectly  correct. 

By  the  answer  to  the  first  question,  we  consider  the  jury  to  have 
found  that  the  master  of  the  collier  did  not  properly  observe  the  regu- 
lation of  the  Admiralty  made  under  the  authority  of  stat.  14  k  15  Vict, 
c.  79,  s.  26,  imposing  a  duty  on  <<  sailing  vessels  approaching,  or  being 
approached  by  any  other  vessel,"  <<to  show"  <<a  bright  light,  in  such  a 
position  as  can  be  best  seen  by  such  vessel  or  vessels,  and  in  sufficient 
time  to  avoid  collision."  The  true  construction  of  this  regulation  surely 
u  that  the  sailing  vessel,  under  such  circumstances,  shall  not  only  once 
show  a  bright  light  when  the  vessels  are  at  a  distance,  but  shall  con- 
tinue to  show  it  for  a  reasonable  time,  so  that  the  object  may  be  gained 
by  avoiding  the  danger.  The  jury  appear  to  have  come  to  the  conclu- 
sion (as  they  might  fairly  have  done  upon  the  evidence)  that  the  collier 
did  show  a  light  as  she  approached  the  steamer,  but  did  not  continue 
to  show  it  for  a  reasonable  *time ;  and  that,  while  the  danger  r^con/s 
still  existed,  and  the  light  ought  to  have  been  shown,  the  collier  ^ 
was  in  fanlt  and  broke  the  regulation  by  not  continuing  to  show  it. 
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We  likewise  think  that  the  jury  must  be  taken  to  have  found  that 
this  fault  led  to  the  collision.  If  it  was  a  proximate  cause  of  the  col- 
lision, however  much  the  steamer  might  be  in  fault,  this  action  cannot 
be  maintained.  According  to  the  rule  which  prevails  in  the  Court  of 
Admiralty  in  a  case  of  collision,  if  both  vessels  are  in  fault  the  loss  is 
equally  divided :  but  in  a  court  of  common  law  the  plaintiff  has  no 
remedy  if  his  negligence  in  any  degree  contribvied  to  the  accident.  In 
some  cases  there  may  have  been  negligence  on  the  part  of  a  plaintiff 
remotely  connected  with  the  accident ;  and  in  these  cases  the  question 
arises,  whether  the  defendant  by  the  exercise  of  ordinary  care  and  skill 
might  have  avoided  the  accident,  notwithstanding  the  negligence  of  the 
plaintiff,  as  in  the  often  quoted  donkey  case  ;  Davies  v.  Mann.  There, 
although  without  the  negligence  of  the  plaintiff  the  accident  could  not 
have  happened,  the  negligence  is  not  supposed  to  have  contributed  to 
the  accident  within  the  rule  upon  this  subject :  and,  if  the  accident 
might  have  been  avoided  by  the  exercise  of  ordinary  care  and  skill  on 
the  part  of  the  defendant,  to  his  gross  negligence  it  is  entirely  ascribed, 
he  and  he  only  proximately  causing  the  loss.  But  in  the  present  case 
the  jury  appear  to  have  concluded  (as  they  well  might  have  done  upon 
the  evidence)  that  the  negligence  of  the  master  of  the  collier,  in  not 
properly  complying  with  the  Admiralty  regulation,  directly  contributed 
^orin-i  to  the  accident,  although  there  was  negligence  on  the  other  *8ide, 
^  and  "the  preponderance  of  blame"  was  "with  the  steamer." 

If  this  be  the  result  of  the  finding,  then  at  common  law  there  is  a 
defence  under  the  plea  of  Not  guilty.  But  all  doubt  upon  the  subject 
seems  to  be  removed  by  the  28th  section  of  stat.  14  &  15  Vict.  c.  79, 
which  enacts  that,  "if  in  any  case  of  a  collision  between  two  or  more 
vessels  it  appear  that  such  collision  was  occasioned  by  the  non-observ- 
ance" of  the  rule  to  be  made  by  the  Lords  of  the  Admiralty  "with 
respect  to  the  exhibition  of  lights,  the  owner  of  the  vessel  by  which  any 
such  rule  has  been  infringed  shall  not  be  entitled  to  recover  any  recom- 
pense whatsoever  for  any  damage  sustained  by  such  vessel  in  auch 
collision,  unless  it  appears  to  the  Court  before  which  the  case  is  tried 
that  the  circumstances  of  the  case  were  such  as  to  justify  a  departure 
from  the  rule."  The  circumstances  of  the  present  case  were  such  as 
most  peculiarly  to  require  that  the  rule  should  be  strictly  observed. 
Then,  the  collision  having  been  occasioned  by  the  non-observance  of 
the  rule,  the  plaintiffs,  who  are  owners  of  the  vessel  by  which  the  rale 
was  infringed,  are  not  entitled  to  recover. 

Objection  was  made  that  this  statute  ought  to  have  been  specially 
pleaded :  but  we  think  that  it  only  gives  a  rule  of  evidence,  and  that  it 
may  be  taken  advantage  of  under  the  plea  of  Not  guilty. 

We  have  further  to  consider  whether  the  answer  of  the  jury  to  the 
first  question  is  at  all  neutralized  or  qualified  by  their  answers  to  the 
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secoad  and  t)itrd  questions.     On  the  contrary,  by  these  the  finding 
against  the  plaintiffs  seems  to  be  strengthened. 

To  the  second,  the  jury  say  that  the  steamer  was  going  at  too  great 
a  speed  on  so  dark  a  night,  in  which  *respect  there  was  want  of  r^oAo 
caution;  bat  that  it  was  impossible  to  have  avoided  the  accident  *- 
when  the  steamer  came  within  two  or  three  collier's  lengths.  While  the 
jury  here  impute  blame  to  the  steamer,  they  do  not  retract  or  vary  any- 
thing they  had  before  said  about  the  non-observance  of  the  Admiralty 
regulation  by  the  collier:  and  the  concluding  part  of  the  answer, 
beginning  with  the  word  "but,"  may  be  explained  by  the  jury  having 
believed,  according  to  what  was  sworn  by  the  whole  crew  of  the  steamer, 
that  the  collier  was  not  seen  by  the  steamer  till  within  two  or  three 
ships'  lengths,  and  that  this  arose  from  the  fault  of  the  collier  in  not 
continuing  the  light  till  the  danger  was  past. 

The  answer  to  the  third  question  is  unequivocally  unfavourable  to  the 
plaintiffs.  Qtiestion :  Was  the  damage  occasioned  by  accident  without 
greater  blame  to  one  side  than  to  the  other  ?  Amwer :  The  prepon- 
derance of  blame  is  with  the  steamer.  Inevitable  accident  would  have 
been  a  verdict  for  the  defendants.  The  jury  do  not  think  that  the 
accident  was  inevitable :  they  think  that  there  was  blame  on  both  sides, 
by  which  the  accident  was  occasioned :  and,  this  being  so,  it  is  imma- 
terial, with  regard  to  the  verdict,  whether  the  preponderance  of  blame 
was  with  the  steamer  or  the  collier. 

For  these  reasons  we  think  that  the  rule  to  enter  the  verdict  for  the 
defendants  should  be  made  absolute.  It  is  impossible  not  to  feel  great 
compassion  when  we  think  of  the  fate  of  the  collier  and  her  crew :  but 
this  appears  to  have  arisen  from  the  breach  of  the  Admiralty  regula- 
tions; and  it  is  the  duty  both  of  jurors  and  Judges,  in  obedience  to  the 
legislature,  for  the  safety  of  navigation,  and  in  furtherance  of  the  cause 
of  humanity  to  take  care  that  these  regulations  are  duly  enforced. 

Rule  absolute- 


'M 


See  Reeves  v.  The  Constitution,  Gil- 
pin, 579;  Rathbum  v.  Payne,  19 
Wendell,  399 ;  Barnes  v.  Cole,  21  Ibid. 
188;  Simpson  v.  Hand,  6  Wharton, 
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*209]    *THOMPSON  and  Others  v.  GILLESPY.     June  1. 

Declaration  stated  that  a  charter-party  was  made  by  plaintiffs,  owners  of  a  ship  then  at  Sander- 
land,  and  defendant,  whereby  it  waa  agreed  that  the  ship,  "  being  tight,  stannch,  and  strong, 
and  every  way  fitted  for  the  royage,"  should  at  Sunderland  load  a  cargo  from  the  merehant'i 
factor,  and,  being  so  loaded,  should  therewith  proceed  to  Constantinople  for  orders,  to  deliver 
there,  or  at  other  places  named,  being  paid  freight  at  rates  named ;  "one>fearth  of  the  (mgli 
to  be  advanced  to  the  owner's  agent  in  London,  on  the  ship  having  tailed,  leas  5^  per  cent,  for 
insurance,  interest,  and  commission."  That  defendant  caused  the  ship  to  be  loaded,  and  "tbe 
ship,  being  so  loaded,  sailed,  to  wit,  for  Constantinople,  pursuant  to  the  said  cfaarter-partj ;" 
that  plaintiffs  did  and  were  ready  to  do  all  things  neeessaxy  on  their  part,  and  all  things  oeces* 
sary  happened  and  were  done,  to  entitle  plaintiffs,  by  their  agent  in  London,  to  recclTe,  &od 
render  defendant  liable  to  pay  to  him,  the  fourth  part  of  the  freight,  less  5  per  cent,  Ac:  jet 
defendant  had  not  paid  it  Plea :  that  the  ship  was  not,  at  the  commencement  of  the  vora^, 
tight,  staunch,  and  strong,  and  every  way  fitted  for  the  voyage,  and  that,  by  reason  of  tbt 
premises,  the  fhip  and  the  cargo  was  wholly  lost. 

Held,  on  demurrer,  a  good  plea :  for  that  the  sailing  of  the  ship  in  a  seaworthy  condition  wu 
made  by  the  charter-party  a  condition  precedent  to  the  payment  of  the  fourth  of  thefitisbt 
But  that  the  plea  could  not  be  supported  on  tbe  ground  of  avoiding  circuity  of  action. 

Defendant  also  pleaded  that  plaintiff  not  only  sent  the  ship  to  sea  in  an  nnseawerthy  stat«,  but 
that,  after  she  was  so  sent,  plaintiffs  permitted  the  master  to  leave  tbe  ihip  and  go  on  (bore, 
and  permitted  her  to  be  near  the  shore  without  a  master  or  sofBcient  crew  :  and  she,  byreasoa 
of  the  premises,  sunk  and  was  lost,  and  the  cargo  was  wholly  lost 

Held,  on  demurrer,  a  bad  plea :  inaamach  as  it  did  not  traverse  the  sailing  of  the  ship  aceordios 
to  the  charter-party ;  and  tbe  subsequent  misconduct  of  the  plaintiff  was  ground  only  for  a  erosi 
action. 

'.Defendant  also  pleaded  that  the  ship  did  not  sail  as  alleged ;  on  which  issue  was  joined. 
•.On  the  trial.  It  appeared  that  she  loaded  in  Sunderland  dock,  and  being  duly  cleared,  crotfed  the 
bar,  came  out  of  Sunderland  harbour  into  tbe  roads,  and  there  cast  anchor  three  milefi  from 
Sunderland:  the  shrouds  and  cables  were  not  in  a  proper  condition  for  sailing^;  the  bills  (f 
'lading  not  signed ;  the  mate  was  not  on  board;  and  the  master  aoon  after  left  her.  There  vaa 
no  intention  that  she  should  afterwards  return  to  the  harbour.  She  waa  lost  on  the  nigbt  of 
the  day  she  so  cast  anchor,  none  of  the  above-mentioned  deficiencies  having  been  supplied. 

^Beld  that,  upon  these  facts,  it  appeared  that  the  ship  had  not  sailed,  but  merely  gone  into  tbe 
roada  to  complete  her  preparations  for  sailing :  and  that  defendant  was  entitled  to  the  verdic^. 

The  first  oount  of  the  declaration  alleged  that  a  charter-party  vas 
made  and  entered  into  by  and  between  plaintiiTs  and  defendant,  of  which 
tbe  following  is  a  copy.  «  London.  14th  October,  1854.  It  is  this 
day  mutually  agreed  between  Messrs.  R.  Thompson  &  Sons,  owners  of 
the  good  ship  or  vessel  called  the  Mary  Graham,  whereof  is 

^Q-fA-i  master,  of  the  ^measurement,"  &c.,  «now  at  Sunderland,  and 
'^  Thomas  Gillespy,  of  London,  merchant,  that  the  said  ship,  being 
tight,  staunch,  and  strong,  and  every  way  fitted  for  the  voyage,  shall 
with  all  convenient  speed,  at  Sunderland  load  from  the  factors  of  the 
said  merchant,  in  the  customary  manner  and  in  regular  turn,  a  full  and 
complete  cargo  of  Londonderry  or  Lambton's  Walls  End  coals,  whichever 
is  readiest ;  which  the  said  merchant  binds  himself  to  ship,  not  exceed- 
ing what  she  can  reasonably  stow  and  carry,  over  and  above  her  tackle/* 
&c. :  «  and,  being  so  loaded,  shall  therewith  proceed  to  Constantinople 
for  orders,  to  deliver  there,  or  Stenea  or  Beicos  Bay,  or  at  Varna,  or  a 
safe  place  in  the  Black  Sea,  or  so  near  thereunto  as  she  may  safely  get, 
and  deliver  the  same,  in  her  regular  turn,  into  craft,  steamer,  or  depot 
ship,  at  any  wharf  or  pier  where  she  may  safely  lie,  as  may  be  directed 
by  the  consignee,  being  paid  freight  on  the  quantity  delivered  in  the  man* 
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ner  after  mentioned  at  the  rate  o{  Sil.  per  kiel  of  21^  tons,  if  discharges 
at  Constantinople,  Stenea,  or  Beicos,"  &c.  (other  rates  for  a  discharge 
elsewhere),  <<  in  full  of  all  port  charges,  consulages,  pilotages,  Ramsgate 
and  Dorer  dues:  the  act  of  God,"  &c.,  ^excepted.  The  balance  of 
freight  to  be  paid  by  an  approved  bill  on  London,  at  three  months'  date 
from  the  production  of  the  consignee's  certificate  of  the  right  delivery 
of  the  cargo  at  as  aforesaid,  agreeably  to  bills  of  lading,  or  in  cash 
equal  thereto,  at  charterer's  option."  Then  followed  stipulations  as  to 
rate  of  unloading,  running  days  for  the  same,  and  demurrage  for  excess ; 
and  other  clauses  not  now  material.  <<  One- fourth  of  the  fi'eight  to  be 
advanced  to  the  owner's  agent  in  London,  on  the  ship  having  sailed, 
*Iess  5  per  cent,  thereon  for  insurance,  interest,  and  commission :  r>oii 
penalty  for  non-performance  of  this  agreement,  the  estimated  ^ 
amount  of  freight."  Signed  by  defendant  and  plaintiffs.  Averment : 
that  the  persons  in  the  said  charter-party  mentioned  and  described  as 
Messrs.  R.  Thompson  &  Sons  were  and  are  plaintiffs,  and  that  the  per- 
son therein  mentioned  and  described  as  Thomas  Gillespy  Was  and  is 
defendant.  That  defendant  caused  the  ship  to  be  loaded  with  a  full 
and  complete  cargo  of  coals,  to  wit,  pursuant  to  the  said  charter-party ; 
and  that  the  said  ahip,  being  so  loaded,  sailed,  to  wit,  for  Constanti- 
nople, pursuant  to  the  said  charter-party.  That  plaintiffs  did,  and  were 
ready  to  do,  all  things  necessary  on  their  part,  and  that  all  things  neces- 
sary happened  and  were  done,  to  entitle  plaintiffs,  to  wit,  by  their  agent 
in  London,  to  receive,  and  to  render  defendant  liable  to  pay  to  their 
agent  in  London,  the  one-fourth  part  of  the  said  freight  by  the  said 
charter-party  agreed  to  be  advanced  to  the  plaintiffs'  agent  in  London, 
on  the  ship  having  sailed,  less  51.  per  cent,  thereon  for  insurance  and 
commission.  That  the  said  one-fourth  part  of  the  freight,  less  51.  per 
cent,  as  aforesaid,  amounted  to  a  large,  &c.,  to  wit,  2141,  Tet  defend- 
ant hath  not  paid  the  same,  or  any  part  thereof,  to  plaintiffs,  or  to  their 
agent  in  London. 

Second  count,  for  money  payable  by  defendant  to  plaintiffs  for  freight 
for  the  conveyance  by  plaintiffs  for  defendant,  at  his  request,  of  goods 
in  ships ;  and  for  money  found  to  be  due  from  defendant  to  plaintiffs  on 
accounts  stated  between  them. 

Pleas:  1.  To  the  first  count:  That  the  said  ship  did  not  sail  as 
alleged. 

2.  To  the  first  count :  That  the  said  ship  was  not,  at  '^'tho  com-  i^q-io 
mencement  of  the  said  voyage,  tight,  staunch,  and  strong,  and  ^ 
every  way  fitted  for  the  voyage;  and  that,  by  reason  of  the  premises, 
the  said  ship  and  the  said  cargo  of  coals  were  wholly  lost. 

8.  To  the  first  count:  That  the  plaintiffs  not  only  wrongfully  and 
negligently  sent  the  said  ship,  so  loaded  as  in  the  said  first  count  men- 
tioned, out  to  sea  in  an  unseaworthy  state,  and  without  a;  proper  and 
safficient  crew  to  navigate  her  on  the  said  voyage,  and  when  she  was 
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not  fitted  for  the  said  Tojage,  and  at  a  time  when  it  was  very  dangerous 
for  the  said  ship  to  proceed  to  sea ;  but  the  defendant  says  that,  after 
the  said  ship  had  been  so  as  aforesaid  sent  to  sea,  and  while  she  was  on 
the  high  seas  near  to  the  sea^  shore,  the  plaintiffs,  wrongfully  and  negli- 
gently, caused  and  permitted  the  master  of  the  said  ship  to  leave  the 
said  ship,  and  go  ashore,  and  wrongfully  and  improperly  caused  and 
permitted  the  said  ship  to  be  left  there,  to  wit,  on  the  high  £eas,  near 
to  the  sea  shore,  for  a  great  length  of  time,  without  a  master,  without 
a  proper  and  sufficient  crew  to  manage  and  navigate  her :  during  which 
time  the  said  ship,  by  reason  of  the  premises,  sunk  and  was  wholly 
lost ;  and  the  said  cargo  of  coals  was  also,  by  reason  of  the  premises, 
wholly  lost. 

4.  To  the  residue  of  the  declaration :  Never  indebted. 

The  plaintiffs  joined  issue  on  all  four  pleas,  and  also  demurred  to  the 
second  and  third. 

Joinder  in  demurrer. 

The  demurrer  was  argued  in  last  Easter  Term.(a) 
^j,-Q,      Athertanj  for  the  plaintiffs. — As  to  the  second  plea.     *The 
^  question  on  this  demurrer  is,  not  whether  the  facts  there  stated 
afford  ground  for  an  action  by  defendant  against  plaintiffs,  but  whether 
they  constitute  a  defence  in  this  action.     Now  the  first  averment,  that 
the  ship  was  not  seaworthy  at  the  commencement  of  the  voyage,  is  no 
answer  to  an  action  for  freight,  inasmuch  as,  whether  seaworthy  or  not, 
she  might  still  perform  the  voyage  and  earn  freight.     And  the  rules 
applicable  to  an  ordinary  action  for  freight  must  be  applicable  to  an 
action,  like  this,  for  a  portion  of  the  freight.     But,  then,  does  the  addi- 
tional averment,  that  the  ship  was  lost  by  reason  of  the  unseaworthi- 
ness, aid  the  defence  ?    Where  a  defendant  sets  up  damage  to  himself 
as  an  answer  to  a  declaration,  he  must  at  least  show  clear  damage  on 
his  side  equivalent  to  the  damage  sustained  by  the  plaintiff.     «<  A  cause 
of  action  against  a  plaintiff  will  be  no  bar  to  an  action  by  him  for  avoid- 
ing circuity  of  action,  when  the  recovery  in  both  actions  is  not  equal." 
Note  (2)  to  Turner  v.  Davies,  2  Wms.  Saund.  150  b.     [ilfam«(y,  who 
was  for  the  defendant,  mentioned  Charles  v.  Altin,  15  Com.  B.  46  (£. 
C.  L.  B.  vol.  80.     Lord  Campbell,  C.  J. — The  litigation  is  not  put  an 
end  to  unless  the  damages  are  equivalent.]    Here  the  damage  sustained 
by  the  loss  of  the  cargo  might  be  greater  or  less  than  the  freight.     It 
might  happen  that  the  cargo,  on  arriving  at  Constantinople,  from  the 
state  of  the  market  or  other  circumstances,  was  not  worth  the  freight. 
[Erle,  J. — Suppose  the  contract  to  be,  if  I  give  you  a  straw  you  shall 
give  me  10002. :  the  giving  of  the  straw  is  a  condition  precedent  to 
getting  the  10002.     I  think  that  is  the  rule  applied  to  such  mutual  con- 
tracts as  this.]     That  would  be  to  construe  this  charter-party  as  making 

(a)  April  27th,  1855.    Beforo  Lord  CampbeU,  C.  J.,  Wightman,  Erie,  and  CromptoDy  Js. 
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the  *contract  to  pay  the  freight  in  advance  dependent  on  the  r^^-ij 
fulfilment  of  a  warranty.     There  are  three  cases :  first,  where  ^ 
the  act  of  one  party  is  a  condition  precedent  to  his  calling  on  the  other 
to  act ;  secondly,  where  there  are  simply  mutual  stipulations  ;  thirdly, 
where  the  performance  of  the  two  acts  is  to  he  simultaneous.     The  ut- 
most that  can  be  said  is  that  this  is  a  case  of  the  third  kind :  but  how 
can  the  right  to  the  advance  of  freight  be  simultaneous  with  a  right  to 
have  the  use  of  the  ship  during  the  whole  voyage  which  is  to  ensue  ? 
[Erle,  J. — The  case  seems  to  me  to  fall  within  the  class  of  smiulta- 
neous  acts;  and,  if  the  sailing  were  illusory,  the  plaintiff's  right  would 
not  arise.]     The  defendant  might  raise  that  point  on  a  traverse  of  the 
sailing.    [Lord  Campbell,  C.  J. — There  is  a  great  difficulty  in  resting 
the  defence  upon  the  ground  of  avoiding  circuity :  but  it  is  a  question 
whether  the  freight  was  ever  earned.     Erle,  J. — Suppose  the  owner 
of  the  cargo  bad  said,  « I  insist  on  the  ship  not  sailing,  for  she  is  not 
seaworthy."     I  do  not  think  the  actual  loss  makes  any  difference.] 
Suppose  the  vessel  to  have  sailed  on  the  1st  of  January,  and  not  to  have 
been  lost  till  the  Ist  of  March :  would  not  the  plaintiff  be  entitled  to 
recover  the   advanced   freight?     [Erle,  J. — I   am  not  prepared  to 
answer  in  the  affirmative ;  the  loss  is  only  evidence  of  the  unseaworthi- 
ness.]   According  to  that,  the  slightest  want  of  completeness  would  be 
an  answer?     [Erle,  J. — The  question  may  be  as  to  a  substantial  non- 
performance, as  illustrated  by  the  language  of  Lord  Ellenborough  in 
Havelock  t;.  Geddes,  10  East,  555,  563.  (a)     The  condition  precedent 
seems  to  be  here  a  complex  idea :  the  ship  is  to  sail,  being  staunch,  &c.] 
Suppose  *the  action  to  have  been  brought  the  day  after  the  ship  ^^^^  - 
had  sailed,  and  the  plea  to  have  been  that  she  did  not  sail  being  *- 
staunch,  &c,,  throwing  the  loss  out  of  the  question.     [Crompton,  J. — 
There  is  an  old  case  in  Shower,(i)  which  seems  to  show  that,  where  freight 
is  advanced,  if  the  ship  be  afterwards  lost,  the  freighters  cannot  have 
their  money  back.] 

The  third  plea  shows  only  neglect  subsequent  to  the  vesting  of  the 
right  of  action.  That,  at  the  utmost,  can  be  ground  only  foi:  a  cross 
action. 

Manwty^  contrd.. — As  to  the  second  plea.  The  contract  was  that 
the  ship  should  sail  in  a  state  reasonably  fit  for  the  voyage.  The 
quarter  of  the  freight  was  to  be  advanced  subject  to  a  deduction  in 
respect  of  the  insurance,  interest,  and  commission  which  would  fall  on 
the  defendant.  But  the  insurance  would  be  worthless  unless  the  ship 
was  seaworthy  when  she  sailed.  [Lord  Campbell,  C.  J. — It  has  been 
Iteld  that  an  advance  like  this  may  be  insured  under  the  name  of  freight, 
though  it  is  not  strictly  freight. (c)     You  suggest  that  the  contract 

(a)  See  Grayes  v.  Legg,  9  £xoh.  709,  rie.f 

(6)  Probably  the  Anonymoas  case  in  2  Show.  283. 

(e)  See  Hall  v.  Jasson,  4  E.  A  B.  500,  509  (E.  C.  L.  R.  vol  82). 
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contemplates  the  defendant's  keeping  up  a  contract  of  insurance.] 
Tes :  the  deduction  is  partly  for  the  purpose  of  enabling  the  defend- 
ant to  insure.  [Lord  Campbell,  G.  J. — Or  to  stand  as  his  own  insurer.] 
That  would  be  the  same  thing,  so  far  as  relates  to  the  construction  of 
the  contract.  The  contract  therefore  must  be  understood  to  contain  a 
warranty  by  the  plaintiffs  that  the  ship  would  sail  in  a  proper  state. 
[Erle,  J. — Perhaps,  according  to  a  distinction  which  has  been  drawn, 
it   is   not   so   much    a   warranty   as    an    element   of  the   contract.] 

*9ifil  *^^®^  '^^  ^^®  ^^^®  ^^  ^^  action  for  the  price  of  goods  sold,  it  is 
^  competent  to  3how  that  there  is  nothing  recoverable,  because  of 
the  breach  of  a  warranty.     If  it  be  necessary  to  inquire  whether  the 
plea  is  good,  for  prevention  of  circuity  of  action,  it  is  to  be  observed 
that  Charles  v.  Altin,  15  Com.  B.  46  (E.  C.  L.  R.  vol.  80),  is  distin- 
guishable.   It  was  there  held  that  a  plea,  in  order  to  show  a  defence  by 
way  of  avoiding  circuity  of  action,  must  show  that  the  cross  claim  was 
for  the  same  sum  as  that  which  the  plaintiff  demands.     But  that  is  so 
here ;  for  the  loss  of  the  quarter  freight  to  the  defendant  is  that  which 
the  plaintiff,  in  respect  of  the  identical  contract,  would  have  to  make 
good  in  an  action  for  sailing  with  the  ship  in  an  unseaworthy  state ; 
and  to  make  two  cross  actions  necessary  for  the  adjustment  of  this 
claim  would  be  to  incur  what  Lord  Denman,  in  Walmesley  v.  Cooper, 
11  A.  &  E.  216,  221-2  (E.  C.  L.  B.  vol.  89),  calls  "  the  scandal  and 
absurdity  of  allowing  A.  to  recover  against  B.,  in  one  action,  the  iden- 
tical sum  which  B.  has  a  right  to  recover  in  another  against  A."   That 
something  additional  might  be  recovered  in  the  cross  action  can  make 
no  difference.     [Grompton,  J. — What  you  would  recover  in  the  cross 
action  would  be  the  value  of  the  goods.]     The  jury  would  be  bound  to 
give  the  amount  of  the  loss  accruing  from  the  payment  of  the  quarter 
freight.    [Lord  Campbell,  C.  J. — That  comes  to  a  case  of  unliquidated 
damages :   where  the  circuity  of  action  principle   applies,  the  cross 
demand  ordinarily  sounds  in  debt.]     Not  invariably,  as  in  the  case  of 
a  covenant  not  to  sue,  or  a  contract  to  indemnify.     [Lord  Campbell, 
C.  J. — It  is  certainly  a  reproach  to  our  procedure  that  we  cannot,  as 
is  done  in  other  countries,  always  bring  cross  demands  to  be  settled  at 
^2j.^-|  once.]     *Connop  v.  Levy,  11  Q.  B.  769  (E.  C.  L.  R.  vol.  63), 
^  furnishes  a  good  instance  of  the  defence  which  a  contract  to 
indemnify  supplies. 

The  principle  of  avoiding  circuity  of  action  applies  to  the  third  plea 
as  well  as  to  the  second. 

Atherton^  in  reply. — The  amount  sought  by  the  plaintiff  hero  possi- 
bly might,  but  need  not  necessarily,  be  the  same  as  that  which  the 
defendant  would  recover  in  a  cross  action.  Where  that  is  so,  the  prin- 
ciple of  avoiding  circuity  does  not  apply.  As  to  the  other  point,  the 
sailing  in  a  proper  condition  was  not  a  condition  precedent,  but  waa 
the  subject  of  a  mutual  stipulation :  the  quarter  freight,  if  it  had  been 
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paid  on  the  ship  sailing,  could  not  have  been  recovered  hack  on  its 
being  discovered,  before  the  loss  of  the  ship  was  known,  that  she  had 
sailed  in  an  anseaworthy  state.  The  only  argument  that  can  be  raised 
from  the  dedaction  in  respect  of  insurance  is,  that  both  parties  took 
for  granted  that  the  ship  would  be  seaworthy  at  the  time  of  sailing : 
but  that  does  not  make  the  seaworthiness  a  condition  precedent.  The 
sailing  is  a  condition  precedent,  but  not  the  sailing  in  any  particular 
state  of  fitness.  Cur.  adv.  vult 

The  issnes  in  fact  were  tried  before  Parke,  B.:,  at  the  last  assizes  for 
Newcastle-upon-Tyne ;  when  it  appeared  (a)  that  the  ship  loaded  her 
cargo  in  the  dock  at  Sunderland,  and,  on  the  22d  of  November,  1854, 
having  been  *duly  cleared,  crossed  the  bar,  and  came  out  of  r^^nio 
Sunderland  harbour  into  the  roads,  where  she  cast  anchor  at  ^ 
about  three  miles  from  Sunderland.  At  that  time  she  had  not  a  com- 
plete crew ;  and  the  mate  was  not  on  board :  the  master,  shortly  after, 
went  on  shore  to  search  for  the  mate.  The  shrouds  and  the  cables 
were  not  yet  in  a  proper  condition  for  sailing :  and  the  bills  of  lading 
had  not  been  signed.  There  was  no  intention  that  the  ship  should 
return  to  the  harbour.  On  the  night  of  the  22d,  the  master  not  having 
yet  returned,  a  gale  came  on ;  and  the  ship  was  lost.  The  learned 
Judge  was  of  opinion  that,  upon  th^se  facts,  the  defendant  was  entitled 
to  a  verdict  on  the  issues  in  fact :  but  he  reserved  leave  for  the  plain- 
tiffs to  move  as  after  mentioned. 

In  last  Term,  Knowles  obtained  a  rule  to  show  cause  why  the  verdict 
should  not  be  entered  for  the  plaintiff  qu  the  first  plea,  «  on  the  ground 
of  misdirection  on  the  part  of  the  learned  Judge,  in  ruling  that  the 
evidence  in  the  cause  did  not  show  that  the  ship  had  sailed,  and  on  the 
ground  that  the  evidence  showed  that  the  ship  had  sailed  within  the 
meaning  of  the  charter."     In  this  Term,(6) 

Watson  and  ManUiy  showed  cause. — The  ship  «did  not  sail  as 
alleged,"  that  is,  <<  pursuant  to  the  said  charter-party,"  according  to 
which  she  was  to  be  « tight,  staunch,  and  strong,  and  every  way  fitted 
for  the  voyage."  [Lord  Campbell,  G.  J. — The  question,  so  put,  is 
mach  the  same  as  the  question  raised  on  the  demurrer  to  the  second 
plea.]  But,  further,  she  did  not  sail  at  all.  *What  constitutes  ri^Q-iq 
a  sailing  has  been  discussed  in  cases  arising  upon  policies  of  *- 
insurance.  Thus,  in  Ridsdale  v.  Newnham,  3  M.  &  S.  456  (E.  C.  L. 
R.  vol.  30),  where  the  assurance  was  on  freight  and  goods  by  a  ship  at 
and  from  Portneuf  to  London,  warranted  to  sail  on  or  before  the  28th 
of  October^  and  the  ship,  on  the  26th  of  October,  dropped  down  from 
Portneuf  to  Quebec  (both  being  on  the  St.  Lawrence),  and  at  Quebec, 

(a)  The  eTideooe  wm  in  fact  given  in  A  cross  action,  in  which  the  present  defendant  sued  the 
present  plaintiffs  for  sending  the  ship  to  sea  in  an  uosea worthy  state,  whereby  the  cargo  was 
losL  It  was  agreed  that  the  evidence  given  iu  this  cross  action  should  be  considered  applicable 
to  the  action  to  which  the  decision  in  the  text  refers. 

{h)  Maj  28th.    Before  Lord  Campbell,  C.  J.,  Coleridge,  Erie,  and  Crompton,  Js.  .. 
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but  not  before,  completed  her  crew,  obtained  clearance  on  the  29th,  aod 
quitted  Quebec  on  30th  October,  it  was  held  that  the  warranty  was  not 
complied  with  by  the  dropping  down  from  Portneuf.    In  Lang  v.  Ander- 
don,  3  B.  &  C.  495,  499  (E.  C.  L.  R.  vol.  10),  where  it  was  held  that 
the  warranty  had  been  complied  with,  Abbott,  C.  J.,  said :  <(  It  is  clear 
that  a  warranty  to  sail,  without  the  word  from^  is  not  complied  with  by 
the  vessel's  raising  her  anchor,  getting  under  sail,  and  moving  onwards, 
unless  at  the  time  of  the  performance  of  these  acts  she  has  everything 
ready  for  the  performance  of  the  voyage,  and  such  acts  are  done  at  the 
commencement  of  it,  nothing  remaining  to  be  done  afterwards."   <(  And 
if  it  had  been  necessary  for  the  ship  in  question  to  take  in  a  part  of  her 
cargo  at  the  outside  of  the  shoal"  (which  was  ten  miles  from  Demerara, 
and  which  the  ship  did  not  leave  before  the  day  named),  <«  she  would 
not  only  not  have  sailed  from  Demerara  within  the  meaning  of  this  war- 
ranty, but  would  not  even  have  sailed  within  the  meaning  of  the  other 
warranty  to  which  I  have  alluded."     The  same  principle  appears  from 
Pittegrew  v.  Pringle,  3  B.  &  Ad.  514  (E.  C.  L.  R.  vol.  23),  and  Gra- 
ham v.  Barras,  5  B.  &  Ad.  1011  (E.  C.  L.  R.  vol.  27).     It  is  true  that 
the  vessel  might  have  begun  to  sail,  while  within  the  harbour,  if  she  had 
*99m  ''^^^S''^®^  anchor,  with  all  complete,  for  the  purpose  of  *begin- 
^  ning  the  voyage.    But  her  preparations  were  not  complete :  she 
was  waiting  to  complete  them.     Now  the  construction  of  a  contract  to 
sail  must  be  the  same  in  the  case  of  a  charter-party  as  in  the  case  of 
the  warranty  in  the  policy  of  assurance.   But  in  Roelandts  v.  Harrison, 
9  Exch.  444,t  where  the  question  arose  on  the  terms  of  the  charter- 
party,  it  was  held  that  a  vessel  had  not  sailed  from  Cardiff  till  she  had 
left  the  ship  canal  through  which  alone  the  navigable  sea  could  be 
reached  by  a  vessel  leaving  Cardiff  dock.     It  is  true  that  there  the 
portion  of  the  freight  was  to  be  paid  on  « the  final  sailing ;"  bat  that 
can  mean  no  more  or  less  than  <<  sailing."     In  Van  Baggen  v.  Baines, 
9  Exch.  523,t  a  ship  was  chartered  "  to  leave  Amsterdam  not  later  than 
all  March :"  she  quitted  the  docks  of  Amsterdam  during  March,  and 
reached  Alkmaar,  having  passed  through  the  North  Holland  Canal,  on 
the  31st  of  March,  went  from  Alkmaar  to  Nieuve  Diep,  there  completed 
her  crew,  and  quitted  Nieuve  Diep  on  9th  April.    It  was  held  that  the 
charter-party  was  complied  with :  but  the  Court  relied  entirely  on  the 
difference  between  a  contract  to  leave  a  place  and  a  contract. to  sail 
from  it. 

KnowUij  Athertony  and  Unthank,  contrst. — The  cases  on  policies  of 
insurance  are  inapplicable.  The  object  of  the  warranty  there  is  to 
limit  the  risk  of  the  underwriter;  it  is  therefore  construed  strictly. 
Here  the  object  was  only  to  fix  a  point  of  time  at  which  the  advance  of 
freight  should  be  made.  Indeed  it  is  not,  strictly,  freight  that  is 
advanced  in  such  a  case,  as  Gibbs,  C.  J.,  pointed  out  in  Andrew  v. 
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Moorhouse,  6  Taunt.  435  (E.  C.  L.  R.  voL  1).     *[Crompton,  r^ooi 
J.— It  is  a  sum  to  be  paid  for  taking  the  cargo  on  board ;  the  *- 
payment,  however,  not  to  be  made  till  the  ship  sails.     The  agreement 
may  be  treated  as  two  contracts :  one  to  pay  freight  at  such  a  rate ;  the 
other  to  pay  a  part  when  the  ship  sails.     Lord  Campbell,  C.  J. — From 
which  point  of  time  the  freighter  probably  means  to  insore.]     If  the 
rale  as  to  policies  of  assurance  were  to  be  applied  strictly  to  such  a  con- 
tract as  this,  the  freight  would  not  be  payable  if  the  ship  sailed  with  an 
insafficient  crew,  though  the  voyage  was  completed.     [Lord  Campbell, 
C.  J. — That  would  arise,  not  on  the  express  warranty  to  sail,  but  on 
the  warranty  of  seaworthiness  implied  in  the  policy  of  assurance.] 
There  was  no  intention  that  the  vessel  should  return  to  Sunderland ;  if 
she  had  taken  in  the  master  and  mate  in  the  roads,  and  had  proceeded 
on  her  voyage,  at  what  time  would  the  sailing  have  commenced  ?  Surely 
it  woald  have  been  when  she  broke  ground.     [Lord  Campbell,  C.  J. — 
The  defendant  says,  that  that  was  never  done  with  the  intent  of  per- 
forming the  voyage,  but  only  to  get  that  done  which  is  ordinarily  done 
in  harbour.]     There  was  an  inchoate  sailing,  as  in  Van  Baggen  v, 
Baines.     la  Dixon  v.  Sadler,  5  M.  &  W.  405,  414,t  the  Court  said  : 
"If  the  voyage  be  such  as  to  require  a  different  complement  of  men,  or 
state  of  equipment,  in  different  parts  of  it,  as,  if  it  were  a  voyage  down 
a  canal  or  river,  and  thence  across  to  the  open  sea,  it  would  be  enough 
if  the  vessel  were,  at  the  commencement  of  each  stage  of  the  naviga- 
tion, properly  manned  and  equipped  for  it."     Here  the  ship  had  all 
necessary  for  so  much  of  the  voyage  as  was  performed  before  she  was 
lost.     The   word   "final,"   in   Roelandts   v.   Harrison,    distinguishes 
*that  case  from  the  present.    No  doubt,  if  "sailing"  means  r^^ooo 
<< sailing  in  a  seaworthy  condition,"  this  issue  must  be  found  for  '- 
the  defendant ;  and,  whether  that  is  to  be  so  understood,  is  the  question 
vhich  arises  on  the  demurrer.  Our,  adv,  vult 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court  on 
the  demurrer  and  the  rule. 

This  was  an  action  by  the  owners  of  a  ship  on  a  charter-party, 
whereby  it  was  agreed  between  them  and  the  defendant  that  the  ship, 
heing  tight,  staunch,  and  strong,  and  every  way  fitted  for  the  voyage, 
should  at  Sunderland  load  from  the  factors  of  the  defendant  a  full  cargo 
of  coals,  and,  being  so  loaded,  should  therewith  proceed  to  Constanti- 
nople for  orders,  and  deliver  the  cargo  there  or  at  some  port  in  the 
Black  Sea,  being  paid  freight  on  the  quantity  delivered  at  certain  stipu- 
lated rates :  "  one  fourth  of  the  freight  to  be  advanced  to  the  owner's 
agent  in  London,  on  the  ship  having  sailed,  less  5  per  cent,  thereon  for 
insarance,  interest,  and  commission."  The  declaration  alleged  that  the 
defendant  caused  the  ship  to  be  loaded  with  a  cargo  of  coals ;  and  "that 
the  said  ship,  being  so  loaded,  sailed,  to  wit,  for  Constantinople,  pursu- 
ant to  the  said  charter-party ;"  and  that,  although  the  plaintiffs  had 
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done  everything  to  entitle  them  to  an  advance  of  one-fourth  of  the 
freight,  amounting  to  214Z.,  the  defendant  had  not  paid  the  same  or      ; 
any  part  thereof  to  their  agent  in  London. 

The  second  plea  was :  <<  That  the  said  ship  was  not,  at  the  commence- 
ment of  the  said  voyage,  tight,  staunch,  and  strong,  and  every  way  fitted 
for  the  voyage ;  and  that,  by  reason  of  the  premises,  the  said  ship  and 
*9«i)«n  *^®  *8aid  cargo  of  coals  were  wholly  lost."     To  this  plea  there 
J  was  a  demurrer. 

Upon  the  argument  before  us,  in  last  Easter  Term,  the  doctrine  of 
circuity  of  action  was  relied  upon.  But  we  do  not  think  it  applicable, 
for  the  reasons  stated  in  Charles  t^.  Altin,  15  Com.  B.  46  (E.  C.  L.  R. 
vol.  80).  We  are  of  opinion,  however,  that  this  ple.a  is  a  bar  to  the 
action,  on  the  ground  that  it  shows  that  the  advance  of  freight  had 
never  become  payable. 

Freight,  generally  speaking,  is  not  payable  till  the  goods  have  been 
delivered  at  the  port  of  destination.     Here,  by  special  stipulation,  ooe 
quarter  of  the  amount  was  to  be  paid  in  advance  on  a  certain  e?ent, 
viz.,  the  ship  having  sailed  from  Sunderland  for  Constantinople,  in  par- 
Buance  of  the  charter-party.     The  charter-party  required  that,  when 
she  sailed,  she  should  be  « tight,  staunch,  and  strong,  and  every  way 
fitted  for  the  voyage."   If  she  sailed  on  the  voyage  in  a  seaworthy  con- 
dition, the  merchant  was  to  advance  one-fourth  of  the  freight,  which 
he  could  not  recover  back  if  the  ship,  having  bo  sailed,  should  after- 
wards be  lost  by  the  perils  of  the  sea,  without  having  delivered  any 
part  of  her  cargo.     Pro  tanto  the  risk  was  transferred  from  the  ship- 
owners to  the  merchant ;  and  the  arrangement  between  them  was  that 
the  amount  to  be  advanced  was  to  be  insured  by  him,  as  appears  clearly 
from  the  deduction  of  5  per  cent,  for  insurance,  interest,  and  commis- 
sion.    By  a  policy  of  insurance,  the  merchant  was  to  be  indemnified  to 
the  extent  of  the  sum  he  was  to  advance.     But  he  could  not  have  the 
benefit  of  this  indemnity,  unless,  at  the  commencement  of  the  voyage, 
^nnA-x  *^®  ^'^'P  ^^^  seaworthy.     He  *must  be  considered  to  have  pro- 
^  mised  to  pay  one-fourth  of  the  freight  in  advance,  if,  when  the 
ship  sailed,  she  was  in  such  a  condition  as  that  a  policy  of  insurance  on 
the  freight  would  attach,  and  enable  him  to  recover  the  money  back  in 
case  of  a  subsequent  loss.     But  the  plea  avers  that  the  ship  was  not 
seaworthy  at  the  commencement  of  the  voyage,  and  that,  by  her  unsea- 
worthiness, the  cargo  of  coals  was  wholly  lost.     It  was  argued,  for  the 
plaintiff,  that  the  loss  after  the  sailing  is  for  this  purpose  immaterial, 
and  that,  although  unseaworthy  when  she  sailed,  she  might  have  com- 
pleted the  voyage,  and  delivered  the  cargo  in  safety.     In  that  case  the 
full  freight  certainly  would  have  been  earned,  and  would  have  been 
payable :  but  still  the  conjuncture  never  would  have  arisen  upon  which 
a  part  of  the  freight  was  to  be  paid  in  advance.     For  these  reasons  W6 
think  that  the  second  plea  is  sufiBcient. 
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There  is  a  third  plea,  upon  which,  as  it  is  demurred  to,  we  are  bound 
to  give  our  opinion.  This  plea  has  some  introductory  observations  about 
the  ship  having  been  sent  to  sea  in  an  unseaworthj  state ;  but  it  con« 
tains  no  allegation  to  that  effect :  and  we  consider  the  substance  and 
gist  of  the  plea  to  be  that,  after  the  ship  sailed,  and  while  she  was  on 
the  high  seas,  the  plaintiffs  were  guilty  of  negligent  and  improper  con- 
duct with  regard  to  the  management  of  the  ship,  by  reason  whereof 
the  ship  and  cargo  were  wholly  lost.  This  plea,  we  think,  is  bad,  as  it 
admits  that  the  ship  sailed  on  the  voyage  from  Sunderland  in  pursuance 
of  the  charter-party.  If  this  be  true,  one-fourth  of  the  freight  there- 
upon became  payable  in  advance ;  and  any  subsequent  default  or  mis- 
conduct of  the  plaintiffs  would  only  be  the  subject  of  a  cross  action. 

*We  have  now  to  consider  the  nxie  which  was  obtained  to  enter  r^i^o^f. 
the  verdict  for  the  plaintiffs  on  the  issue  taken  on  the  first  plea,  ^ 
that  the  said  ship  did  not  sail  for  Constantinople  pursuant  to  the  said 
charter-party. 

The  learned  Judge,  at  the  tria;!,  thinking,  upon  the  evidence  adduced, 
that  she  did  not  sail  for  Constantinople  pursuant  to  the  charter-party, 
^  directed  the  verdict  to  be  entered  for  the  defendant,  reserving  leave  to 
move  to  enter  the  verdict  for  the  plaintiffs. 

We  entirely  concur  in  the  opinion  expressed  by  the  learned  Judge* 
When  the  loss  happened,  the  ship  had  left  the  harbour  of  Sunderland ; 
bat  she  had  not  commenced  her  voyage  to  Constantinople.  Her  crew 
was  not  complete ;  the  master  and  mate  bad  not  come  on  board ;  her 
shrouds  and  her  cables  had  not  been  put  in  proper  condition  for  the 
voyage ;  and,  although  the  cargo  was  on  board,  the  master  had  not 
signed  the  bills  of  lading.  The  ship  left  the  harbour  with  the  intention 
that  she  should  be  anchored  in  the  roadstead,  and  lie  there  till  the  crew 
should  be  completed,  the  master  and  mate  come  on  board,  the  shrouds 
and  cables  should  be  put  into  proper  condition,  and  the  bills  of  lading 
should  be  signed.  There  she  was  to  prepare  for  the  commencement  of 
the  Toyage,  because  it  was  more  convenient  that  for  these  purposes  she 
should  lie  there  than  in  the  harbour.  But,  although  she  had  left  the 
harbour  without  the  intention  of  returning  thither,  she  had  left  the 
harbour  with  the  intention  of  not  commencing  the  voyage  till  the  neces- 
sary preparations  should  be  completed.  There  is  no  pretence  for  the 
suggestion  that  she  had  commenced  the  voyage,  and  was  driven  back  or 
stopped  by  the  occurrence  of  something  unforeseen.  The  *inten-  r^oo/* 
tioQ,  when  she  crossed  the  bar,  unquestionably  was  that,  being  ^ 
still  unfit  to  proceed  to  sea,  she  should  remain  at  anchor  till  the  prepa- 
rations for  the  voyage  were  complete :  and  before  they  were  complete 
she  was  totally  lost.  Under  these  circumstances,  can  it  be  said  that 
she  had  sailed  for  Constantinople  in  pursuance  of  the  charter-party  ? 

It  was  admitted  that,  according  to  Ridsdale  v.  Newnham,  S  M.  &  S. 
456  (E.  C.  L.  B.  vol.  30),  and  several  other  cases  to  the  same  effect, 


226  THOMPSON  v.  GILLESPY.    T.  T.  1856. 

she  could  not  be  said  to  have  sailed  \?ithiii  the  meaning  of  a  warranty 
in  a  policy  of  insurance  that  she  should  sail  from  Sunderland  to  Con- 
stantinople on  or  before  the  day  on  which  she  was  lost.  Why  shonld 
the  time  of  sailing  when  according  to  this  charter-party  a  portion  of  the 
freight  was  to  become  payable  be  calculated  on  a  different  principle? 
According  to  the  reasoning  on  which  we  gave  our  opinion  as  to  the  suffi- 
ciency of  the  second  plea,  it  could  not  have  been  the  meaning  of  the 
charter-party  that  a  portion  of  the  freight  should  be  payable  by  the 
merchant,  and  should  be  at  his  risk,  at  a  time  when  the  ship,  although 
at  sea,  was  unseaworthy,  and  was  preparing  for  the  voyage,  and  when, 
a  total  loss  happening,  a  policy  of  insurance  on  the  freight  woula  have 
yielded  him  no  indemnity.  The  decision  of  the  Court  of  Exche<^aer  in 
Roelandts  v.  Harrison,  9  Exch.  444,f  was  upon  a  similar  clause  in  a 
charter-party,  and  appears  to  us  to  be  strongly  in  point.  There  the 
freight  was  made  payable  on  the  ^^ final  sailing  of  the  vessel  from  the 
port  of  loading."  But,  where  only  one  sailing  from  the  port  of  loading 
onyn  is  Contemplated,  we  can  see  no  difference  between  <(the  ^sailing 
•^  of  the  ship"  and  ^^  the  final  sailing  of  the  ship."  The  facts  are 
stronger  in  the  present  case  than  in  Roelandts  v,  Harrison,  to  show  that 
there  had  not  been  a  sailing ;  and  that,  when  the  ship  was  wrecked,  she 
was  only  preparing  to  sail. 

The  verdict  on  this  issue  must  therefore  stand  for  the  defendant ;  and 
the  rule  must  be  discharged. 

Judgment  for  defendant  on  the  second  plea ;  for  the  plaintiffs 

on  the  third. 
Rule  for  entering  verdict  for  plaintiffs  discharged. 


♦ 


BREWIN,  NICHOLSON,  and  MERCER,  Assignees  of  HATTON, 
V.  SHORT,  CUTTS,  NORTH,  and  GALLIMORE.    June  1. 

Under  The  Bankrupt  Law  Conaolidation  Act,  1849  (12  A  13  Vict,  c  106),  sect  125,  goodi  an 
not  in  the  possession  of  the  bankrupt  at  the  time  of  the  bankruptcy  by  the  consent  and  per- 
mission of  the  true  owner,  if  inch  owner,  before  the  act  of  bankruptcy,  giro  notice  that  he 
requires  the  possession :  and  the  Court  of  bankruptcy  cannot  order  a  sale. 

Under  sect.  133,  all  transactions  entered  into  with  a  bankrupt  bon&  fide,  before  the  fiat  and  the 
filing  of  the  petition,  are  ralid,  notwithstanding  a  prior  act  of  bankruptcy,  provided  the  party 
to  the  transaction  with  the  bankrupt  had  not  notice  of  thh  act  of  bankruptcy.  Under  this  sec- 
tion, any  act  by  the  owner  of  goods  in  the  possession  of  the  bankrupt  which,  if  done  before  the 
act  of  bankruptcy,  would  hare  prevented  the  application  of  sect  125,  is  a  transaction  within 
sect.  133,  if  done  without  notice  of  an  act  of  bankruptcy.  As  if  the  owner  demanded  from  the 
bankrupt  possession  of  the  goods. 

But,  where  the  owner,  knowing  that  it  was  intended  by  the  trader  to  execute  an  assignment  of 
all  his  goods  for  the  benefit  of  his  creditors,  went  to  take  possession,  but  found  tho  assignee 
under  the  assignment,  which  was  an  act  of  bankruptcy,  in  possession,  and,  upon  stating  why 
be  came,  was  told  by  the  assignee  that  ho  was  too  late,  for  that  the  assignee  was  in  possesnon 
under  the  assignment,  and  the  trader  afterwards  was  made  bankrupt,  this  was  held  not  to  be 
within  the  protection  of  sect  133,  nothing  appearing  before  the  notice  of  the  assignment^  beyond 
an  intention  to  demand  the  goods. 


6  ELLIS  &  BLACKBURN.    Q.  B.  227 

Action  by  plaintiffs  as  assignees  of  Francis  Augustus  Hatton,  a 
bankrupt. 

*The  first  count  alleged  tbat  defendants,  before  Hatton  became  p^cqoq 
bankrupt,  broke  and  entered  a  dwelling-house  of  Hatton,  and  ^ 
removed  the  fixtures,  parcel  thereof,  Hatton  being  then  in  possession^ 
and  expelled  him  therefrom,  and  carried  away  and  converted  to  their 
own  use  goods,  chattels,  &c.  (enumerated),  of  Hatton.     Special  damage 

Second  count :  That,  after  Hatton  became  bankrupt,  defendants  car- 
ried  away  and  converted  to  their  own  use  goods,  chattels,  &c.,  belonging 
to  plaintiffs  as  assignees.     Special  damage. 

Fleas :  1.  Not  guilty.  4.  To  the  first  count :  that  the  fixtures,  goods, 
and  chattels  were  not  the  fixtures/goods,  and  chattels  of  Hatton.  7.  To 
the  second  count :  that  the  goods,  chattels,  &c.,  were  not  the  goods  and 
chattels  of  plaintiffs  as  such  assignees. 

Issue  was  joined  on  these  pleas,  and  on  four  other  pleas,  as  to  which 
no  discussion  arose  in  banc. 

On  the  trial,  before  Alderson,  B.,  at  the  last  Derbyshire  Assizes,  it 
appeared  that,  in  February,  1854,  Hatton,  a  trader,  in  consideration  of 
200L  lent  to  him  by  defendants  Short  and  Cutts,  assigned  to  them  by 
deed  the  goods  in  question,  with  power  to  take  absolute  possession  at 
such  times  as  they  should  in  their  discretion  think  fit.  The  goods 
remained  in  the  possession  of  Hatton.  At  a  meeting  of  Hatton*s  cre« 
ditors,  on  Saturday,  18th  November,  1854,  at  which  Short  was  present, 
it  was  agreed  that  Hatton  should  execute  an  assignment  of  all  his  pro- 
perty for  the  benefit  of  his  creditors ;  Short,  however,  not  assenting. 
The  deed  was  accordingly  executed  early  on  Monday,  20th  November ; 
and  the  plaintiff  Mercer,  one  of  the  assignees  under  such  deed  of  assign- 
ment, went  into  the  house,  and  took  possession.  On  the  same  r^conq 
*morning,  Short  sent  defendant  North,  a  bailiff,  with  directions  ^ 
to  take  possession  under  the  deed  of  February ;  which  he  handed  to 
North.  North  arrived  at  the  house  about  nine  in  the  morning,  after 
the  assignment  to  the  creditors  had  been  executed,  and  after  Mercer  had 
taken  possession.  Hatton  met  North  on  the  ground  floor  of  the  house, 
and  asked  him  what  he  had  come  for.  North  answered,  that  he  had 
come  to  get  possession.  Hatton  said:  (<You  are  too  late:  you  must 
see  Mr.  Mercer."  North  went  up  stairs,  and  found  Mercer  in  an  upper 
room.  Mercer  asked  him  what  he  wanted.  North  answered  that  he 
was  come  to  take  possession  for  Short,  under  the  deed  of  February, 
which  he  showed.  Mercer  answered :  «  You  are  too  late ;  I  am  in  pos- 
session under  a  bill  of  sale  for  all  the  creditors."  North  then  went 
away.  Defendants  afterwards  took  the  goods  and  sold  them  by  auction ; 
defendant  Oallimore  was  the  auctioneer,  ultimately  the  purchaser,  and 
kept  the  goods.  On  23d  November,  after  the  sale,  Hatton  was  made 
bankrupt  upon  his  own  declaration  of  insolvency ;  and  plaintiffs  were 
appointed  assignees  on  9th  December.     On  20th  January,  1855,  the 
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Leeds  Court  of  Bankrnptcy  ordered  tHe  goods  to  be  sold.  A  copy  of 
the  order  was  served  on  each  of  the  defendants.  A  verdict  was  found 
for  the  plaintiffs  on  all  the  issues,  leave  being  reserved  to  move  as  after 
mentioned. 

In  last  Easter  Term,  Macaulay  obtained  a  rule  calling  on  the  plain- 
tifib  to  show  cause  why  a  verdict  should  not  be  entered  for  the  defend- 
ants, on  the  grounds :  .''First,  that  the  goods  had  been  taken  out  of  the 
possession  of  the  bankrupt  b j  the  defendants  before  any  notice  to  them 
of  a  prior  act  of  bankruptcy ;  Second,  that,  at  the  time  of  the  defendants 
*9^m  ^*^^°8  notice  of  an  act  of  *bankruptcy,  the  goods  were  not  in  the 
^  possession  of  the  bankrupt  as  reputed  owner  with  the  consent  of 
the  defendants ;  Third,  that,  upon  th^  facts,  the  plaintiffs  had  not  such 
title  to  the  goods  as  would  enable  them  to  maintain  an  action  of  trover." 
In  this  Term,(a) 

Melhr  and  «/".  JST.  Brewer  showed  cause. — Under  sect.  125  of  The 
Bankrupt  Law  Consolidation  Act,  1849  (12  &  13  Vict.  c.  106),  the 
bankrupt  here  having,  at  the  time  he  became  bankrupt, ''  by  the  consent 
and  permission  of  the  true  owner  thereof,*'  the  goods  in  question, 
"  whereof  he  was  reputed  owner,"  "  in  his  possession,  order,  or  disposi- 
tion," the  Court  of  Bankruptcy  had  "  power  to  order  the  same  to  be 
sold  or  disposed  of  for  the  benefit  of  the  creditors  under  the  bankruptcy." 
This  statute  re-enacts  the  earlier  law  as  to  apparent  possession,  but 
requires  an  order  of  the  Court  for  sale  instead  of  immediately  vesting 
the  property  in  the  assignees :  in  Heslop  v.  Baker,  6  Exch.  740,t  it  was 
held  that  the  property  does  not  pass  to  the  assignees  by  the  general 
assignment  in  sect.  141,  and  that,  when  the  order  of  the  Court  is  made, 
the  title  under  it  relates  to  the  act  of  bankruptcy.     Up  to  the  act  of 
bankruptcy  the  law  is  as  before  stat.  12  &  13  Vict.  c.  108.     If,  there- 
fore, up  to  and  at  the  time  of  the  act  of  bankruptcy,  the  goods  remain^ 
with  the  consent  of  the  owner,  in  the  apparent  possession  of  the  bank- 
rupt, notice  of  the  act  of  bankruptcy  at  that  time  is  not  required  as  p»rt 
of  the  title  of  the  assignees  derived  under  the  order  of  the  Court  of 
*^^11  '*'^^Q^i^P^7*     On  the  other  side,  reliance  is  placed  on  sect.  133, 
-*  which  enacts  that  "  all  contracts,  dealings,  and  transactions  by 
and  with  any  bankrupt  really  and  bon&  fide  made  and  entered  into  be- 
fore the  date  of  the  fiat  or  the  filing  of  such  petition,"  ^^  shall  be  deemed 
to  be  valid,  notwithstanding  any  prior  act  of  bankruptcy  by  such  bank- 
rupt committed,  provided  the  person  so  dealing  with"  ^'sudi  bankrupt 
"had  not  at  the  time  of  such"  *^ contract,  dealing,  or  transaction, 
"  notice  of  any  prior  act  of  bankruptcy  by  him  committed."     And  it 
will  be  said  that  what  took  place  on  20th  November  was  such  a  ^'  trans- 
action," inasmuch  as  North  entered  without  notice  of  an  act  of  bank* 
roptcy.     But  there  was  then  no  "transaction:"  there  was  merely  a 

(«)  M«7  25th  and  26tli.    Beforo  Lord  Campbell,  C.  J.»  Colaridgo  and  Erie,  Jt.    Crompt«a,  J  t 
also  was  present  during  a  part  of  the  argument  on  26tb  May. 
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conversation,  at  best  contemporaneous  with  the  notice  of  the  act  of  bank- 
ruptcy :  there  was  indeed  afterwards  a  seizure ;  but  that  was  after  notice. 
In  Graham  v.  Furber,  14  Com.  B.  134  (E.  C.  L.  R.  vol.  78),  it  was  held 
that  the  actual  taking  of  the  goods  out  of  the  possession,  order,  and  dis- 
position of  the  bankrupt  is  such  a  transaction :  but  before  that  took  place 
in  the  present  case,  there  was  notice  of  the  act  of  bankruptcy.  In  In 
re  Styan,  1  Phill.  Rep.  Ch.  105,  Lord  Lyndhurst  held  that  the  assign- 
ment of  a  policy  of  assurance  on  the  life  of  a  bankrupt,  where  notice  to 
the  assurance  office  was  given  before  the  fiat^  though  after  a  secret  act 
o(  bankruptcy,  is  such  a  transaction  within  the  corresponding  enactment 
of  Stat.  2  &  3  Vict,  d  29,  s.  1.  In  that  case  a  mutual  dealing  took  place 
between  the  parties ;  and  all  was  coippletcd  except  the  notice  to  the 
oice :  nothing  of  the  sort  took  place  here  on  the  20th  November.  [Lord 
Campbell,  C.  J. — ^What  is  incomplete  here  ?]  The  taking  of  possession. 
[Lord  Campbell,  C.  J. — They  say  that  possession  was  taken.]  p#ooo 
*There  was  no  more  than  an  indication  of  intention :  and  that  ^ 
was  made,  not  to  the  bankrupt,  but  to  the  assignee  under  the  deed.  In 
Pariente  v,  Pennell,  2  Moo.  k  R.  517,  as  in  Graham  v.  Furber,  there 
was  an  actual  taking  of  possession.  In  Young  v.  Hope,  2  Exch.  105,t 
a  sale  by  the  true  owner  was*  held  to  be  a  ^transaction"  within  stat.  2 
fc  8  Vict.  c.  29,  8.  1 :  Parke,  B.,  there  relied  on  In  re  Styan  and  Pari- 
ente V.  Pennell.  In  Smith  v.  Topping,  6  B.  &  Ad.  674  (E.  ,C.  L  R.  vol. 
27),  under  atst.  6  O.  4,  o.  16,  it  was  held  that  a  demand  of  the  goods 
made  upon  the  bankrupt,  before  the  bankruptcy,  by  the  true  owner, 
prevented  the  goods  from  being  in  the  bankrupt's  possession  by  the  con- 
sent of  the  owner,  under  sect.  72.  There  the  enactment  as  to  apparent 
possession  never  took  effect  at  all :  here  there  is  no  question  but  that,  at 
the  time  of  the  act  of  bankruptcy,  tbe  goods  were  in  the  bankrupt's 
possession  with  the  consent  of  the  true  owner. 

Q,  H(xye%  and  Biitlesion^  contri. — It  is  admitted,  on  the  other  side, 
that  a  notice  demanding  the  possession,  given  before  the  act  of  bank- 
ruptcy, would  have  been  enough.  [Lord  Campbell,  G.  J. — Enough  to 
prevent  the  operation  of  sect.  125 :  in  that  case  the  protection  of  sect. 
133  would  not  be  wanted.]  The  general  course  of  legislation  latterly 
has  been  directed'  to  protecting  bon&  fide  transactions :  stat.  6  G.  4,  c. 
16,  8.  82,  protected  payments  bon&  fide  made,  before  the  commission, 
by  or  to  a  bankrupt^,  the  other  party  having  no  notice  of  an  act  of 
bankruptcy :  stat.  2  &  3  Vict.  o.  29,  s.  1,  extends  this  principle,  and 
uses  substantially  the  same  language  as  *sect.  138  of  stati.  12  &  r4c9QQ 
13  Vict.  0.  106.  That  which  would  have  prevented  the  opera*  ^ 
tioD  of  sect*  125,  if  done  before  the  bankruptcy,  must  be  suflBcient,  if 
done  between  the  bankruptcy  and  the  fiat,  to  bring  the  case  within  sect. 
133.  In  each  case  the  demand  makes  the  adverse  holding  wrongful. 
The  owner  of  the  goods  did  what  he  could:  the  demand  by  the  bailiff 
it'termined  the  holding  by  the  a98ignees  und^r  tbe  bill  of  sale,  as  far 


23S>  BREWIN  v.  SHORT.    T.  T.  1855. 


as  was  possible.     That  was  sufficient  under  stat.  6  G.  4,  c.  16,  s.  72; 
Belcher  v.  Bellamy,  2  Exch.  803  ;t  and  therefore  is  so  under  sect.  133 
of  Stat.  12  &  13  Vict.  c.  106.     There  was  at  least  a  concurrent  posses- 
sion.    It  could  not  be  necessary  to  expel  the  assignees  under  the  deed: 
and,  where  all  has  been  done  that  can  be  done,  there  is  a  <<  transac* 
tion"  within  the  authority  of  In  re  Sty  an,  Pariente  v.  Pennell,  Graham 
V.  Furber,  and  Young  v.  Hope,  2  Exch.  lOS.f    [Lord  Campbell,  C.  J. 
— Johnson  defines  <<  transaction"  as  <<  negotiation ;  dealing  between  man 
and  man."]   Sect.  138  mentions  "dealings"  as  well  as  "transactions." 
In  Young  v.  Hope  the  sale  to  a  third  party  was  held  to  be  a  traDsa^ 
tion  with  the  bankrupt.     Parke,  B.,  in  Bowman  t;.  Malcolm,  11  M.  & 
W.  833,  844,t  considered  a  general  lien  to  be  a  transaction,  under  stat. 
2  &  3  Vict.  c.  29,  s.  1.     Here  North  was  in  the  house  before  he  vas 
told  of  the  assignment :  it  is  as  if  a  sheriff  had  entered,  and  had  been 
afterwards  told  of  an  act  of  bankruptcy.     If  it  be  said  that  the  refer- 
ring North  to  the  deed  of  assignment  was  a  notice  of  the  act  of  bank- 
ruptcy, his  reference  to  the  deed  of  sale  must  be  considered  as  a  demand; 
and  that  was  the  prior  act  of  the  two.   The  length  of  interval  between 
*9%±'\  ^^®°^  *(^^TL  make  no  difference :  yet,  if  North  had  not  been  told 
-*  of  the  assignment  till  three  days  after  he  claimed  under  the  bill 
of  sale,  no  question  could  have  arisen.     [Lord  Campbell,  C.  J. — Short 
knew,  before,  that  an  act  of  bankruptcy  was  intended :  now  the  trans- 
action under  sect.  133  must  be  bon&  fide.]     It  was  the  more  bonfi  fide 
for  his  knowledge  of  the  risk  of  the  bankruptcy.     [Crompton,  J.— At 
what  point  ot  time  do  you  say  there  was  an  unequivocal  demand  ?]  At 
the  time  when  North  went  in,  explained  as  that  was  by  his  reference  to 
the  bill  of  sale.  Cur.  adv.  vult. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  plaintiffs,  as  assignees  of  Hatton,  make  out  a  clear  prima  facie 
case  to  the  goods  in  question,  under  sect.  125  of  stat.  12  k  13  Vict.  c. 
106.  The  bankrupt,  at  the  time  he  became  bankrupt,  with  the  permis- 
sion and  consent  of  the  true  owners  thereof,  had  in  his  possession,  order, 
and  disposition  the  goods  whereof  he  was  reputed  owner,  and  whereof 
he  had  taken  upon  himself  the  sale  and  disposition  as  owner :  and  the 
Court  of  Bankruptcy  had  ordered  the  goods  to  be  sold  and  disposed  of 
for  the  benefit  of  the  creditors  under  the  bankruptcy.  The  defendants, 
therefore,  must  show  that,  under  sect.  133  of  the  statute,  the  true 
owners  had  done  something  after  the  act  of  bankruptcy  to  defeat  tbe 
operation  of  sect.  125. 

If,  before  the  fiat,  and  without  notice  of  an  act  of  bankruptcy,  they 
had  actually  taken  the  goods  out  of  the  possession,  order,  and  disposi- 
tion of  the  bankrupt,  and  themselves  obtained  the  possession,  order, 
^oqc-i  8.nd  ^disposition  of  them,  according  to  Graham  v.  Furber,  H 
^  Com.  B.  184  (E.  C.  L.  B.  vol.  78),  and  several  preceding  case?, 
«beir  title  would  have  prevailed,  notwithstanding  the  prior  secret  act 
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of  bankroptcj.  If,  before  the  fiat  and  after  the  act  of  bankruptcy, 
they,  bond  fide,  and  without  notice  of  the  act  of  bankruptcy,  had  done 
anything  which  before  an  act  of  bankruptcy  would  have  been  sufficient 
to  determine  their  permission  and  consent  to  the  goods  remaining  in  the 
possession,  order,  and  disposition  of  the  bankrupt,  so  as  that  a  subse- 
quent act  of  bankruptcy  would  not  have  subjected  the  goods  to  be  dealt 
with  under  the  clause  in  the  bankrupt  acts  respecting  reputed  owner- 
ship, we  should  have  held  that  their  title  ought  to  prevail,  although 
they  had  not,  before  notice  of  the  act  of  bankruptcy,  succeeded  in  ob- 
taining the  actual  possession  of  the  goods.  Although  no  prior  case 
appears  to  have  gone  so  far,  we  do  not  find  any  decision  or  dictum  ad- 
verse to  this  doctrine :  and,  looking  to  the  language  of  sect.  133,  and 
the  general  scope  of  the  legislation  of  which  it  is  a  part,  there  seems 
strong  ground  for  contending  that  the  object  of  the  Legislature  was  to 
give  the  same  validity  and  force  to  all  contracts,  dealings,  and  transac- 
tions by  and  with  any  bankrupt  really  and  bon&  fide  made  and  entered 
into  before  the  date  of  the  fiat  or  filing  of  the  petition  as  they  would 
have  had  if  made  and  entered  into  before  any  act  of  bankruptcy ;  and 
that  the  word  <<  transaction,"  as  here  used,  has  not  any  extraordinary 
or  technical  meaning,  but  is  used  in  its  ordinary  sense  of  <<  act,  doing, 
negotiation,  or  dealing,"  as  defined  in  the  common  dictionaries.  Bon& 
fide  transactions  between  the  act  of  bankruptcy  *and  the  fiat  r^oofi 
nay  reasonably  be  rendered  valid  as  to  those  who  have  no  notice  ^ 
of  the  act  of  bankruptcy,  in  the  same  manner  as  if  they  had  occurred 
before  the  act  of  bankruptcy;  and  the  very  harsh  effect  of  the  doctrine 
that  the  title  of  the  assignees  has  relation  to  the  act  of  bankruptcy 
may  thus  be  beneficially  modified. 

In  the  present  case,  the  true  owners  certainly  never  did  obtain  posses- 
sion of  the  goods  before  they  had  notice  of  the  act  of  bankruptcy.. 
This  alone  we  should  not  have  considered  fatal  to  their  claim.  But,  on< 
examining  the  evidence,  they  do  not  appear  to  us,  before  they  had  notice* 
of  the  act  of  bankruptcy,  to  have  bon&  fide  done  what  would  have  been 
snfficient  to  have  determined  the  <<  apparent  ownership"  had  it  occurred. 
prior  to  an  act  of  bankruptcy.  Before  notice  of  the  act  of  bankruptcy, 
there  seems  to  us  to  have  been  only  an  intention  to  do  something  for 
this  purpose,  without  anything  actually  being  done.  Short  was  present 
at  the  meeting  of  creditors  on  Saturday  18th  November,  and  knew  of 
the  arrangement  that  Hatton  should  immediately  execute  an  assignment 
of  all  his  effects,  which  would  amount  to  an  act  of  bankruptcy.  With 
a  strong  suspicion  that  this  had  been  done,  or  would  immediately  be 
done,  before  nine  o'clock  on  Monday  morning  he  sends  North  with  the 
bill  of  sale  executed  in  February  preceding,  and  desires  him  to  take 
possession.  North  was  Short's  agent  for  this  purpose :-  but  it  was  not 
denied  that  North  was  likewise  his  agent  to  receive  notice  of  the  act 
of  bankruptcy  which  had  now  been  committed  by  the  execution  of  the 

VOL.  V. — 11 


236  BREWIN  v.  SHORT.    T.  T.  1855. 

assignment  to  Mercer,  Edge,  and  Brewin.  At  the  door  of  Hatton's 
house,  Hatton,  seeing  North,  and  knowing  the  object  of  his  coining 
(which  was  to  get  possession  of  the  goods,  if  possible,  before  an  act  of 
♦9^71  *b*^'^^^P^cy),  said  to  him,  « You  are  too  late,  John  :  you  must 

^  see  Mr.  Mercer."  Now  Mr.  Mercer  was  one  of  the  persons  to 
whom,  according  to  the  arrangement  made  on  the  Saturday,  the  assign- 
ment, which  was  the  act  of  bankruptcy,  had  been  executed.  If  Short 
himself  had  been  present,  this  would  have  been  notice  to  him  of  the 
act  of  bankruptcy.  But  hitherto  North  had  made  no  demand  of  the 
goods,  and  had  done  nothing  to  determine  the  consent  and  permission 
of  the  true  owners  to  Hatton  remaining  in  possession  of  them.  North 
then  went  to  Mercer,  who  asked  him  what  he  wanted.  North  said :  «« I 
am  come  to  take  possession  under  bill  of  sale  for  Short,*'  showing ^the 
bill  of  sale.  Mercer,  after  looking  at  it,  said':  <<  You  are  too  late  :  I 
am  in  possession  under  a  bill  of  sale  for  benefit  of  all  the  creditors.** 
North  then  said :  "Well,  if  I  am,  I  can't  help  it :  I'll  go  to  Mr.  Cutts ;" 
and  then  he  went  away. 

Wo  should  have  held  that  the  mere  circumstance  of  the  true  owners 
not  having  been  able  to  obtain  actual  possession  of  the  goods  would  not 
have  been  fatal  to  their  claim.  We  cannot  adopt  such  vague  language 
aa  that  "any  attempt  to  obtain  possession  would  do,"  or  that  "it  is 
enough  if  the  true  owner  does  all  he  can  to  obtain  possession ;"  for  the 
attempt  may  be  frustrated  without  the  true  owner  having  seen  the  goods, 
or  the  bankrupt,  or  any  one  representing  him ;  and  he  may  have  done 
all  be  could  to  obtain  possession  without  having  been  able  to  do  anything. 
But,  if,  before  the  date  of  the  fiat,  and  before  notice  of  an  act  of  bank- 
ruptcy, the  true  owner  had  bon&  fide  demanded  possession  of  the  goods, 
and,  communicating  with  the  bankrupt,  had  done  that  which  would 
show  that  the  goods  did  not  longer  tvith  his  consent  and  permission 
^oQcrt  *remain  in  the  possession,  order,  and  disposition  of  the  bankrupt, 

-*  we  should  hold  that  the  title  of  the  true  owner  would  not  be 
defeated  by  a  prior  secret  act  of  bankruptcy.  But  a  mere  intention  to 
demand  the  goods  and  to  get  possession  of  them  we  hold  not  to  be  a 
^^  dealing*'  or  ^^transactioHj'  within  the  meaning  of  this  section  of  the 
Act  of  parliament :  and  we  think  that  nothing  beyond  an  intention  to 
do  this  was  proved  before  notice  of  the  act  of  bankruptcy. 

The  title  gained  under  the  125th  section  of  the  statute  therefore 
remains ;  and  we  are  bound  to  give  judgment  for  the  plaintiffs. 

Rule  discharged. 
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JOHN  HENRY  FITCH  ».  WILLIAM  JONES.    June  2. 

Action  on  a  promiuory  note  tA  two  months  after  date  by  endorsee  against  maker.  Plea: 
that  the  defendant  made  the  note  and  delivered  it  to  the  endorser  in  payment  of  a  bet  on 
the  amount  of  hop  daty ;  and  that  plaintiff  took  it  when  overdae  and  without  Ta)ae.  Issue 
thereon. 

On  the  trial  it  was  proved  that  the  note  was  made  and  given  for  the  bet  to  the  endorser  in  Janu- 
ary* 1855;  it  bore  date  1st  January,  1854,  but  across  it,  at  the  time  it  was  delivered  by  the 
maker,  was  written  **  Due  the  4  Mareh,  1855."  In  fact  the  date  of  1854  was  a  mistake  for 
1855,  not  noticed  by  any  one.  It  was  endorsed  to  plaintiff  in  January,  1855.  The  Judge 
reserved  leave  to  enter  a  verdict  for  the  defendant  if  the  note  was  overdue.  He  left  it  to  the 
jury  to  say  whether  there  was  value  for  the  endorsement^  telling  them  that  the  burthen  lay  on 
the  defendant  to  prove  that  there  was  none. 

Held,  that  the  memorandum  that  the  note  was  due  on  4th  March,  1855,  was  equivalent  to  a 
memorandum  correcting  the  error  in  the  date,  and  being  made  before  the  note  was  issued, 
operated  as  a  correction ;  and,  consequentiy  that  the  note  was  not  overdue. 

Held,  also,  that  there  was  no  misdirection ;  for  that»  though  proof  that  a  negotiable  instrument 
was  affected  with  fraud  or  illegality  in  the  hands  of  a  previous  holder  raises  a  presumption 
that  he  would  endorse  it  away  to  an  agent  without  value,  and  consequently  calls  on  the  plain- 
tiff for  proof  that  he  gave  value,  the  presumption  does  not  arise  when  the  previous  bolder 
merely  held  without  consideration.  And  that  a  bet,  though  void,  and  therefore  no  considera- 
tion, was  not  illegal  so  as  to  raise  a  presumption  that  the  endorsement  was  without  value. 

Count  that  defendant,  <<to  wit,  on  Ist  January,  1855,  by  his  pro- 
missory note  now  overdue,  promised  to  pay  to  one  Mr.  Needham  or 
order  40Z.  19«.  two  months  *after  date,"  which  note  was  endorsed  r^Qoq 
by  Needham  to  Taylor,  and  Taylor  to  plaintiff.     Breach :  Non-  ^ 
payment. 

2d  count,  on  a  note  now  overdue,  payable  on  the  4th  day  of  March, 
1855,  at  the  London  and  Westminster  Bank,  Southwark,  and  averring 
presentment  there. 

Pleas.  1.  To  the  first  count.  That  defendant  did  not  make  the 
note.  2.  That  Needham  did  not  endorse  the  note  to  Taylor.  8.  That 
Taylor  did  not  endorse  it  to  Needham.  Pleas  4,  5,  and  6,  to  the  second 
count,  were  similar  to  pleas  1,  2,  and  8  to  the  first  count.  Plea  7,  to 
second  count,  a  traverse  of  the  presentment.  Plea  8,  to  the  second 
count,  that  the  note  was  not  overdue.  9.  To  first  count,  that,  after 
the  passing  of  stat.  8  &  9  Vict.  c.  109,  defendant  and  Needham  betted 
with  each  other  and  made  a  contract  by  way  of  wagering  concerning 
the  amount  of  hop  duty  in  1854,  and  that  the  promissory  note  was 
made  and  delivered  to  Needham  to  secure  payment  of  40Z.  19«.  won  by 
him  from  defendant  on  the  said  wagering;  and  that,  when  the  note 
was  endorsed  to  Taylor  and  to  plaintiff,  they  respectively  had  notice 
of  the  premises ;  and  that  there  was  no  consideration  for  any  of  the 
endorsements;  and  that  the  note  was  overdue  when  first  endorsed. 
Plea  10  was  a  similar  plea  to  the  second  count.  The  plaintiff  took 
issue  on  these  pleas. 

On  the  trial,  at  the  London  sittings  in  Easter  Term,  before  Coleridge, 
J.,  it  appeared  that  Needham  had  borrowed  from  plaintiff  100^,  which 
was  secured  to  him  by  a  bill  drawn  by  Needham  on  Taylor,  which  be- 
came due  on  8th  November,  1854.    The  bill  was  renewed;  and  ^he 
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renewed  bill  would  become  due  on  9th  January,  1855.     A  few  days 
before  9th  January  it  was  arranged  that  Needham  should  draw  on 

*«im  T^y^^'^  ^^^  ^^^'  ^^  ^^^  *months,  and  that  both  should  endorse  to 
-*  plaintiff  a  note  of  defendant's  for  40Z.  19«.,  and  plaintiff  should 
thus  renew  the  bill  for  lOOZ.  In  furtherance  of  this  arrangement,  on 
the  9th  January,  1855,  Needham  received  from  the  plaintiff  the  100/. 
bill  due  that  day,  and  gave  in  exchange  to  the  plaintiff  his  draft  on 
Taylor  for  602.  at  two  months'  date,  and  the  note  on  which  this  action 
was  brought,  which,  when  it  was  handed  over  to  plaintiff,  bore  the  en-  s 
dorsements  of  Needham  and  Taylor.  The  following  is  a  copy  of  the  | 
note. 

<<  London,  Jan.  1, 1854. 
<(  Two  months  after  date  we  promise  to  pay  to  Mr.  Needham  or  order 
the  sum  of  forty  pounds  nineteen  shillings.  ^^ 

«  William  Jones  &  Co." 

[AeroM  the  fifcce  of  this  note  vm  written  the  foUowing : — "  Dae  the  4  Much  1855  paytble  ti 
the  L.  A  W.  Bank  Sonthwark."] 

It  was  proved  that  the  note  was  made  by  the  defendant,  and  deli- 
vered to  Needham  on  2d  January,  1855,  in  payment  of  a  bet,  as  de- 
scribed in  the  9th  plea.  The  note,  when  delivered  to  Needham  by  de- 
fendant,  had  the  memorandum  that  it  was  due  4th  March,  1855,  written 
on  it ;  but  it  was  dated  1st  January,  1854,  by  mistake :  and  neither 
plaintiff  nor  Needham  noticed  this  mistake.  The  note  was  dishonoured. 
No  proof  was  given  of  presentment  at  the  London  and  Westminster 
Bank. 

The  defendant's  counsel  contended  that,  the  note  being  payable  two 
months  after  date,  was  according  to  its  tenor  due  in  March,  1854,  and 
that  therefore  the  ninth  plea  was  proved,  even  if  the  endorsement  was 
bonfi  fide  and  for  value.  He  also  contended,  to  the  jury,  that  the 
plaintiff  must  have  known  the  nature  of  the  consideration  for  which  the 
*24.n  ^*^*®  ^^  giv®^>  *^d  that  *they  were  not  bound  to  believe  the 
^  evidence  that  value  was  given.  The  plaintiff's  counsel  gave  up 
the  second  count,  as,  supposing  no  other  objection  to  it,  the  want  of 
presentment  was  fatal. 

The  learned  Judge  gave  leave  to  move  to  enter  a  verdict  for  defend- 
ant, if  the  note  was  as  a  matter  of  law  overdue,  and  took  the  opinion 
of  the  jury  on  the  questions,  whether  there  was  value  and  notice,  and 
whether  the  note  was  misdated  by  mistake.  He  stated,  in  summing 
up,  that  it  lay  on  the  defendant  to  prove  the  absence  of  consideration ; 
and  that  all  the  evidence  as  to  that  was  in  favour  of  the  plaintiff.  The 
jury  found  for  the  plaintiff.  The  verdict  was  entered  for  the  plaintiff 
on  the  issues  on  the  pleas  to  the  first  count,  and  for  the  defendant  on 
those  to  the  second  count. 

H.  BawhiMy  in  Easter  Term,  obtained  a  rule  Nisi  to  enter  a  verdict 
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for  the  defendant  on  the  ninth  plea,  pursuant  to  the  leave  reserved,  or 
for  a  new  trial  on  the  ground  of  misdirection,  in  telling  the  jury  that 
the  burthen  of  proving  that  there  was  no  value  or  consideration  for  the 
endorsements  lay  on  the  defendant. 

Lush  and  T.  Chitty  now  showed  cause. — First,  as  to  the  point  on 
which  leave  was  reserved.     There  was  no  doubt  that  in  fact  the  note 
was  made  in  January,  1855,  and  intended  to  be  dated  as  of  that  year ; 
bat,  it  being,  by  mistake,  dated  in  January,  1854,  the  defendant  takes 
advantage  of  the  mistake,  and  contends  that  the  note  was  overdue  since 
March,  1854,  that  is  ten  months  before  it  was  made.     But  it  is  clear 
that  a  mere  mistake  may  be  rectified  at  any  time  before  the  note  has 
been  issued ;  and  this  note  before  it  was  issued  bore  upon  it  the  memo- 
randum that  it  was  due  4th  March,  1855,  showing  that,  *in  the  r#o4o 
date,  1854  was  written  by  mistake  for  1855.     Then,  as  to  the  *- 
misdirection.     The  onus  did  lie  upon  the  defendant  to  prove  want  of 
consideration.     It  is  true  that,  when  evidence  has  been  given  that  a 
former  holder  of  a  negotiable  instrument  had  obtained  it  by  theft  or 
fraud,  or  other  misconduct  of  that  sort,  the  onus  is  shifted,  and  the  sub- 
sequent holder  must  prove  affirmatively  that  he  gave  value  for  it ;  but 
that  rule  is  applicable  only  where  there  is  fraud  or  illegality.     A  per- 
son who  has  stolen  a  negotiable  instrument  may  be  presumed  to  employ 
an  accomplice  to  dispose  of  it :  but  no  such  presumption  arises  if  he  has 
obtained  the  instrument  honestly,  though  without  consideration.     Now 
Stat.  8  &  9  Vict.  c.  109,  s.  18,  renders  a  betting  contract  void,  but  does 
not  make  it  illegal ;  so  that  Needham  held  the  note  much  as  if  it  had 
been  given  to  him  in  furtherance  of  a  contract  unenforceable  under  the 
Statute  of  Frauds,  or  at  most  as  if  it  had  been  a  gift  to  him.  [Crompton, 
J. — This  is  not  like  an  accommodation  bill  which  is  put  into  the  hands 
of  a  person  with  the  intention  that  he  shall  negotiate  it ;  nor  is  it  like 
a  bill  stolen  :  but  it  is  a  note  taken  from  a  person  who  could  not  him- 
self sue  even  at  common  law  according  to  Atherfold  v.  Beard,  2  T.  R. 
610.    How  are  the  decisions  on  cases  of  an  intermediate  description, 
such  as  the  present  ?]     The  rule  is  stated  by  Parke,  B.,  in  Bailey  v. 
Bidwell,  18  M.  &  W.  73, f  to  be  that,  "if  the  note  were  proved  to  have 
been  obtained  by  fraud,  or  affected  by  illegality,  that  afforded  a  pre- 
sumption that  the  person  who  had  been  guilty  of  the  illegality  would 
dispose  of  it,  and  would  place  it  in  the  hands  of  another  person  to  sue 
upon  it ;  and  that  such  proof  casts  upon  the  plaintiff  the  burden  of 
showing  that  he  was  a  bon&  fide  endorsee  '''for  value."     That  r^co^o 
shows  the  reason  of  the  rule ;  there  is  no  ground  for  presuming  ^ 
that  the  honest  holder  of  an  instrument  merely  not  enforceable  would 
treat  it  otherwise  than  an  ordinary  bill. 

H.  Hawkin%y  in  support  of  the  rule. — ^There  was,  no  doubt,  evidence 
of  consideration  given  in  this  case ;  but  perhaps  the  jury  might  not 
have  believed  it,  and,  if  told  that  the  onus  of  proof  lay  on  the  plaintiff, 
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would  have  found  the  other  way.  The  misdirection,  therefore,  assuming 
it  to  be  one,  was  material.  And  it  was  a  misdirection  ;  for  it  is  enough 
if  there  be  misconduct,  though,  not  absolute  illegality.  [Crompton, 
J. — In  many  cases  when  a  negotiable  instrument  is  given,  not  on  an 
illegal  consideration,  but  merely  without  consideration,  the  misconduct 
rather  consists  in  not  paying  the  instrument  when  due,  than  in  taking 
it.]  In  Bailey  v.  Bidwell  there  was  no  illegality  in  the  consideration. 
[Lord  Campbell,  C.  J. — The  note  in  that  case  was  given  in  considera- 
tion of  a  proceeding  fraudulent  as  between  the  bankrupt  and  his  credi- 
tors.] It  shows  that  it  is  not  essential  that  there  should  be  a  violation 
of  any  law,  so  as  to  subject  the  parties  to  punishment.  Smith  r. 
Braine,  16  Q.  B.  244  (E.  C.  L.  R.  vol.  81),  which  recognises  Bailey  v. 
Bidwell,  was  to  the  same  effect.  Then  as  to  the  other  point.  The 
negotiable  contract  on  which  the  plaintiff  sues  must  be  in  writing;  and 
it  is  on  that  only  that  he  can  recover.  Had  a  bon&  fide  holder  for 
value  sued  on  this  note  in  January,  1855,  the  maker  could  have  had  no 
defence.  Tho  memorandum  written  on  a  note  is  no  part  of  it.  This 
note  is  not  declared  on,  in  this  count,  as  one  payable  at  the  London  and 
*94dl  Westminster  Bank ;  but,  if  the  memorandum  were  a  part  of  *the 
•^  contract,  it  would  be  necessary  so  to  declare,  and  presentment 
would  be  required.  [Erle,  J. — But,  if,  before  the  note  was  issued, 
there  had  been  written  on  it,  <<  Though  this  note  is  dated  1854,  that  is 
a  mistake,  the  date  should  be  1855,"  and  there  really  was  a  mistake 
thus  rectified,  it  would  be  valid  enough.  And  I  do  not  see  why  <<Doe 
the  4  March  1855'*  was  not  equivalent  to  that.] 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  this  rule  must  be  dis- 
charged. On  the  first  point,  it  is  quite  clear  to  my  mind  that,  taking 
the  whole  of  what  was  written  together,  the  instrument  purported  on 
the  face  of  it  to  be  dated  in  the  year  1855.  The  whole  that  was  on  the 
face  of  the  instrument  was  written  there,  whilst  the  instrument  was  in 
the  course  of  inception,  before  it  was  issued.  It  is  dated  <<  Jan.  1| 
1854  ;**  and  if  that  was  the  real  date  it  would,  giving  effect  to  the  days 
of  grace,  be  due  4th  March,  1854.  But  on  it  is  written  «  Due  the  4 
March  1855,"  which  would  indicate  to  any  one  exercising  an  ordinary 
understanding  that  the  date  must  have  been  intended  to  be  January  1, 
1855.  It  is  therefore  in  effect  the  case  my  brother  Erie  puts,  and  is 
exactly  as  if,  contemporaneously,  and  to  correct  a  mistake,  there  had 
been  written,  on  the  note,  ^^In  the  date,  for  four  read  five.*' 

The  other  question  is  one  of  general  importance.  It  is,  whether  in 
such  a  case  as  this  it  lies  on  the  plaintiff  to  show  that  there  was  con- 
sideration for  the  endorsements,  or  on  the  defendant  to  show  that  there 
was  none ;  or  in  other  words  whether  the  facts  proved  raised  a  pre- 
sumption that  there  was  no  consideration.  It  is  clear  that,  when  there 
i^QAp-'i  is  illegality  or  fraud  shown  in  a  *previous  holder,  a  presumption 
^  that  there  is  no  consideration  for  the  endorsements  does  arise  ; 
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for  the  person  who  is  guilty  of  illegality  or  fraud,  and  knows  that  he 
cannot  sue  himself,  is  likely  to  hand  over  the  instrument  to  some  other 
person  to  sue  for  him.  It  is  not  properly  that  the  hurthen  of  proof  as 
to  there  heing  consideration  is  shifted,  but  that  the  defendant,  on  who^i 
the  burthen  of  proof  that  there  was  no  consideration  lies,  has  by  proving 
fraud  or  illegality  in  the  former  holder  raised  a  primfi  facie  presumption 
that  the  plaintiff  is  agent  for  that  holder,  and  has  therefore,  unless  that 
presumption  be  rebutted,  proved  that  there  was  no  consideration.  But 
no  such  presumption  arises  where  there  was  in  the  former  holder  a  mere 
want  of  consideration,  without  any  illegality  or  fraud.  The  question 
therefore  comes  to  be  whether  this  note  was  given  for  a  consideration 
merely  equivalent  to  no  consideration,  or  whether  the  note  was  given. in 
an  illegal  transaction.  I  am  of  opinion  that  the  note  did  not  take  its 
inception  in  illegality  within  the  meaning  of  the  rule.  The  note  was 
given  to  secure  payment  of  a  wagering  contract,  which,  even  before 
Stat.  8  &  9  Vict.  c.  109,  the  law  would  not  enforce ;  but  it  was  not  ille- 
gal ;  there  is  no  penalty  attached  to  such  a  wager ;  it  is  not  in  violation 
of  any  statute  nor  of  the  common  law,  but  is  simply  void,  so  that  the 
consideration  was  not  an  illegal  consideration,  but  equivalent  in  law  to 
no  consideration  at  all.  Though  it  is  said  in  Atherfold  v.  Beard,  2  T. 
R.  610,  that  a  wager  as  to  the  amount  of  hop  duty  is  contrary  to  public 
policy,  it  is  not  there  meant  that  it  was  punishable,  but  merely  that  it  was 
an  idle  wager  on  a  matter  in  which  the  parties  had  no  concern,  and  the 
*discussion  of  which  might  prejudice  others,  like  the  wager  on  r^tOAft 
the  sex  of  the  Chevalier  D'Eon,(a)  and  therefore  was  a  wager  ^ 
not  enforceable  by  law,  though  not  a  breach  of  any  law.  The  note 
then  being  given,  not  on  an  illegal  consideration,  but  merely  on  a  void 
consideration,  the  presumption  which  the  plaintiff  would  be  called  upon 
to  rebut  did  not  arise ;  and  consequently  what  my  brother  Coleridge 
said  to  the  jury  was  accurate. 

Erle,  J. — Taking  the  whole  writing  on  the  paper  together,  the  in- 
strument is  self-contradictory.  In  the  ordinary  place  for  the  date  is 
put  <(Jan.  1,  1854;''  but  on  the  face  of  the  written  instrument  is  put 
a  statement  that  it  was  <<Due  the  4  March  1855,"  which  could  not  be 
unless  its  date  was  January  1,  1855.  It  was  for  the  Judge  to  construe 
that  instrument ;  and,  taking  it  altogether,  I  think  he  was  right  in  con- 
struing it  as  purporting  to  be  dated  on  1st  January,  1855. 

Then  was  the  Judge  right  in  telling  the  jury  that  the  burthen  of 
proving  that  there  was  no  consideration  lay  upon  the  defendant  ?  It  is 
clear  that  the  general  rule  of  law  is  that,  when  a  party  to  a  negotiable 
instrument  pleads  a  plea  excusing  him  from  the  fulfilment  of  the  duty 
of  paying  according  to  the  tenor  of  the  instrument,  the  burthen  of 
proving  the  plea  lies  on  him.  It  is  also  clear  that,  when  the  plea 
alleges  that  the  instrument  had  its  inception  in  illegality  or  fraud,  and 

(o)  See  Da  Coita  p.  Jones,  2  Cowp.  729. 
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Plaintiff  declared  against  defendants,  a  joint  stock  Company,  completely  registered  ander  slat  7 
A  8  Vict  c.  110,  on  a  bond  signed  by  two  directors,  under  the  seal  of  the  Company,  whereby 
the  Company  acknowledged  themselres  to  be  bound  to  plaintiff  in  20002. 

The  plea  set  out  the  condition,  which  appeared  to  be  tor  socuring  to  the  plaintiff,  who  wu  a 
banker,  such  som  as  the  Company  should,  to  the  amount  of  1000^,  owe  to  plaintiff  on  tbe 
balance  of  the  account  current,  from  time  to  time,  and  for  indemnifying  plaintiff  to  that  amoaat 
from  losses  incurred  by  reason  of  the  account  between  plaintiff  and  defendant.  The  pies 
further  set  out  clauses  of  the  registered  deed  of  settlement,  by  which  it  appeared  that  the 
directors  were  authorised,  under  certain  circumstances,  to  give  bills,  notet>,  bonds,  or  mort- 
gages :  and  one  clause  provided  that  the  directors  might  borrow  on  bond  such  sums  as  shonld, 
firom  time  to  time,  by  a  general  resolution  of  the  Company  be  authorised  to  be  borrowed.  The 
plea  averred  that  there  had  been  no  such  resolution  authorizing  tho  making  of  the  bond 

The  replication  set  out  the  deed  of  settlement  further,  by  which  it  appeared  that  the  Company 
was  formed  for  the  purpose  of  carrying  on  mining  operations  and  forming  a  railway.  (It  also 
set  out  a  general  resolution  which,  as  suggested,  auUiorised  the  making  of  the  bond.) 

On  demurrers  to  the  plea  and  replication,  held :  that  plaintiff  was  entitled  to  judgment,  the 
defendants  admitting  on  the  record  that  the  bond  was  the  deed  of  the  Company,  and  no  ille- 
gality appearing :  the  opening  such,  an  account  with  a  bank  being  presumably  within  the 
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that  the  plaintiff  took  it  without  value,  proof  that  the  iDStrument  had 
its  inception  in  illegality  or  fraud  raises  a  presumption  that  the  plain- 
tiff took  it  without  value ;  and  so  far  shifts  the  burthen  of  proof  that,       > 
unless  the  defendant  gives  satisfactory  evidence  that  there  was  cod- 
*9d71  s^^^^^^^^'^  *^^^  ^^^  instrument,  the  allegation  in  the  plea  that 

-*  there  was  no  consideration  will  be  taken  to  be  proved.  TLe  j 
question  in  the  present  case  is  whether  this  note  was  brought  within 
the  category  of  notes  tainted  with  illegality  within  the  meaning  of  the 
rule.  I  am  of  opinion  that  it  was  not.  I  think  that  the  defendant 
might,  without  violating  any  law,  make  a  wager.  If  he  lost  he  might, 
without  violating  any  law,  pay  what  he  had  lost,  or  give  a  note  for  the 
amount.  I  am  of  opinion,  therefore,  that  the  proof  in  this  case  had 
the  same  legal  effect  as  if  it  had  been  proved  that  the  defendant  made 
Needham  a  present  of  this  note.  It  is  not  as  if  the  note  had  been 
given  for  an  illegal  consideration,  or  a  fraudulent  consideration ;  but  the 
defendant  is  in  the  predicament  of  a  person  who  voluntarily,  as  far  as 
law  is  concerned,  gives  a  negotiable  instrument.  That  being  so  the 
presumption  did  not  arise;  and  my  brother  Coleridge  was  quite  accu- 
rate if  he  did  say  that  the  burthen  of  proving  that  there  was  conside- 
ration was  not  cast  upon  the  plaintiff.  On  the  facts,  it  appears  that, 
if  the  burthen  had  been  cast  upon  the  plaintiff,  be  did  prove  conside- 
ration in  a  most  satisfactory  manner ;  but  that  is  not  material. 

Coleridge,  J. — I  perfectly  concur  in  what  has  been  said  about  the 
supposed  misdirection.  On  the  other  point,  I  am  rejoiced  that  mj 
brothers  have  been  able  to  find  a  satisfactory  manner  of  disposing  of  a 
merely  technical  objection,  having  no  foundation  on  the  merits. 

(Crompton,  J.,  had  left  the  Court  before  the  conclusion  of  the  argo- 
ment.)  Rule  discharged. 
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avthoritj  of  the  direeton,  and  for  the  benefit  of  the  Company ;  and  it  not  being  ihown  that 
the  obligee  knew  of  any  exoess  of  anthority,  if  there  was  any,  or  of  any  prejadioe  done  to  the 
shareholden,  and  no  such  prejadioe  being  shown  in  fact.  (And  this,  whether  or  not  the  resolu- 
tioD  set  out  in  the  replication  aathoriaed  the  making  of  the  bond.) 

Thb  plaintiffs  declared  against  the  defendant,  as  official  manager  of 
Cameron's  Coalbrook,  Steam,  Coal  and  Swansea  and  London  Railway 
Company,  according  to  The  Joint  Stock  Companies  Winding-up  Acts 
(the  Company  being  completely  registered  under  stat.  7  &  8  Vict.  c.  110). 
The  declaration  alleged  that  the  Company,  before  defendant  became 
official  manager,  to  wit,  on  6th  March,  1850,  by  their  writing  obligatory, 
sealed  with  their  common  seal,  acknowledged  themselves  to  be  held  knd 
finnly  bound  to  plaintiffs  in  2000Z.,  to  be  paid  to  plaintiffs  on  request ; 
for  which  payment  the  said  last-mentioned  Company  did  bind  themselves 
and  their  successors :  yet  the  said  sum,  or  any  part  thereof,  has  not 
beea  paid. 

Plea  (1).     That  the  writing  obligatory  in  the  count  *contained  r#o4q 
was  made  subject  to,  and  upon  the  terms  of,  a  condition  and  agree-  ^ 
meot  thereunder  written  in  the  words  following,  that  is  to  say :  <<  Now 
the  condition  of  the  above  written  bond  or  obligation  is  such  that,  if  the 
said  Company,  or  any  member  or  members  thereof,  do  and  shall  well 
and  truly  pay  or  reimburse,  or  cause  to  be  paid  or  reimbursed,  unto 
the  said  Royal  British  Bank,  their  successors  or  assigns,  all  and  every 
SQch  sum  and  sums  of  money  (subject  to  such  limitation  of  amount  as 
hereinafter  mentioned)  as  may  at  any  time  hereafter,  and  from  time  to 
time,  be  owing  by  the  said  Company  to  the  said  Royal  British  Bank, 
their  successors  or  assigns,  on  the  balance  of  the  said  account  current, 
and  also  any  sum  or  sums  of  money  (subject  to  such  limitation  as  here- 
inafter mentioned)  which  the  said  Bank  may  have  advanced,  or  may 
hereafter  advance,  or  which  the  said  Bank  have  or  may  hereafter 
become  engaged  for  on  account  of  the  said  Company,  either  solely 
or  jointly  with  others,  in  or  by  any  bill  of  exchange  drawn,  accepted, 
endorsed,  or  negotiated,  or  any  promissory  note  drawn,  endorsed,  or 
2)egotiated  by  any  of  the  directors  of  the  said  Company  on  behalf  of 
Bach  Company,  or  for  the  payment  of  which  the  said  Company  shall 
have  any  way  become  responsible,  either  solely  or  jointly  with  others, 
or  in  or  by  any  bond,  contract,  letter  of  credit,  guarantee  or  other 
obligation,  or  in  any  other  way  whatsoever,  and  also  any  loss  or  expense 
(Bobject  to  soch  limitation  of  amount  as  hereinafter  mentioned)  which 
the  said  Bank  may  sustain  or  incur  by  or  through  their  banking  trans- 
actions with  the  said  Company,  any  and  every  such  repayment  or  re- 
imbursement, to  be  made  whensoever  the  same  may  be  demanded  by  or 
on  behalf  of  the  said  Royal  British  Bank,  their  successors  or  assigns 
(such  demand  to  be  made  either  personally  or  by  letter,  sent  '^'by  ri^o^Q 
post  to  the  o£Sce  of  the  said  Company,"  <<  or  last  known  place  of  *-  " 
business),"  "  with  interest  at  the  rate  of  21,  per  centum  per  annum,  or 
at  such  higher  rate  as  the  said  Bank  may  for  the  time  being  charge  or 
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may  fix,  either  bj  advertisement  in  the  newspapers,  or  by  notice 
exhibited  at  some  conspicuous  place  in  the  public  office  of  their  said 
Bank  at,"  &c.,  «<or  may  otherwise  stipulate  to  be  paid  by  the  said 
Company,  on  all  such  moneys  from  the  several  times  when  the  same 
respectively  shall  have  been  advanced  or  have  fallen  due,  and  thence- 
forth until  the  repayment  thereof  respectively,  together  with  such 
commission  and  other  charges  on  the  amount  of  the  said  credit,  or  the 
transactions  in  the  said  account,  as  the  said  Bank  may  usually  charge 
on  such  credits,  then  the  above  written  obligation  shall  be  void,  other- 
wise to  remain  in  force."  «  And  it  is  hereby  declared  and  agreed  that 
the  said  Royal  British  Bank  shall  be  at  liberty,  or  either  of  them,  to 
give  time  or  credit  to,  and  to  take  collateral  further  and  other  secaritj 
from,  the  said  Company,  and  to  alter,  vary,  change,  and  release  the 
same,  and,  from  time  to  time,  to  give  time  for  the  payment  of  any  bill 
or  bills  of  exchange,  promissory  note  or  promissory  notes,  or  other 
security  or  securities,  or  any  debt  or  debts,  sum  or  sums  of  money  to 
the  said  Company,  and  to  any  other  party  or  parties  liable  thereon  or 
thereto,  and  to  renew  the  same  respectively,  from  time  to  time,  as  the 
said  Royal  British  Bank,  their  successors  or  assigns,  shall  in  their 
discretion  think  fit,  without  in  any  manner  affecting,  restricting,  or 
prejudicing  the  liability  of  the  said  Company  upon  the  above  written 
bond  or  obligation ;  and  that  it  is  the  intention  of  the  said  Company,  in 
entering  into  the  above  written  bond,  that  the  same  shall  and  may  be 
a  continuing  as  well  as  a  present  security  to  the  said  Royal  British 
,1,^.^^  Bank,  their  successors  or  '^'assigns,  to  the  extent  of,  but  not 
^  beyond,  the  amount  of  10002.  principal  money,  including  the 
commission  charged  by  the  said  Bank  on  the  said  credit,  notwithstand- 
ing any  settlement  of  account  or  other  matter  or  thing  whatsoever. 
And  it  is  agreed  that,  for  the  purpose  of  the  aforesaid  account  between 
the  said  Company  and  the  said  Bank,  and  the  credit  to  be  given  to  the 
former,  all  checks  to  be  drawn  on  the  said  Bank  on  behalf  of  the  said 
Company  shall  be  signed  by  two  of  the  directors  for  the  time  being  of 
the  said  Company,  and  countersigned  by  the  secretary  of  the  said 
Company." 

Averment :  that,  by  the  deed  of  settlement  of  the  Company,  duly 
registered,  the  following  provisions  were  made,  as  by  the  said  Act  is 
^  required,  for  determining  whether  the  said  Company  may  borrow  mo- 
ney, and,  if  so,  whether  on  bond  or  mortgage,  or  any  other  and  what 
security,  and  for  determining  whether  the  directors  may  contract  debts 
in  conducting  the  affairs  of  the  said  Company ;  and,  if  so,  whether  to 
any  definite  extent,  that  is  to  say,  &c.  Numerous  clauses  were  thea 
set  out ;  of  which  the  following  only  appear  to  be  material. 

«  49.  That  such  of  the  directors  or  officers  of  the  Company  only  aa 
the  directors  shall,  by  any  resolution  or  minute  to  be  entered  in  their 
book  of  proceedings,  authorize  in  that  behalf  shall  have  power  to  sign. 
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draw,  endorse,  accept,  and  countersign  bills  of  exchange,  promissory 
notes,  and  other  negotiable  securities  in  the  nanae  or  on  account  of  the 
Company,  or  to  receive  and  give  receipts  or  discharges  for  money  paid 
to  or  for  the  use  of  the  Company:  provided  that  no  such  bill,  note,  or 
other  negotiable  security  shall  in  any  case  be  drawn,  endorsed,  or  ac- 
cepted for  or  in  respect  of  any  other  object  than  the  satisfaction  of  a 
debt  actually  due  and  owing  to  *or  by  the  Company,  or  which  r,^g/-o 
will  have  become  due  and  owing  at  the  time  when  such  bill,  note,  ^ 
or  other  negotiable  security  shall  fall  due." 

«50.  That  the  board  of  directors  may  borrow  on  mortgage,  bond,  or 
bill  in  the  name  of,  and  if  necessary  under  the  common  seal  of,  the 
Company  such  sum  or  sums  of  money  as  shall  from  time  to  time,  by  a 
resolution  passed  at  a  general  meeting  of  the  Company,  be  authorized 
to  be  borrowed :  provided  that  the  total  amount  of  the  sum  or  sums  of 
money  so  borrowed  shall  not  at  any  time  exceed  two-thirds  of  the  total 
amount  of  the  instalments  on  the  capital  of  the  Company  paid  up  or 
called  for,  and  actually  due  and  payable  at  the  time  of,  the  passing  of 
such  resolution." 

81  provided  that  the  directors  should  cause  all  purchases  on  behalf 
of  the  Company  to  be  made  for  ready  money,  so  far  as  the  same  might 
be  practicable. 

"84.  That  all  the  various  payments  to  which  the  funds  or  property 
of  the  Company  shall  from  time  to  time  be  subject  shall  be  made  by  the 
order  or  resolution  of  the  board  of  directors,  save  and  except  that,  if, 
in  the  interval  between  any  meeting  of  the  board  of  directors,  there 
shall  be  any  necessity  for  the  payment  of  any  money  by  the  Company, 
such  payment,  not  exceeding  502.  in  any  one  week,  may  be  made  out 
of  the  funds  Or  property  of  the  Company  by  the  manager  or  managers 
without  a  previous  resolution  of  the  board  of  directors  to  that  effect." 

Averment :  <<  That  no  resolution  of  any  general  meeting  of  the  said 
Company  was  at  any  time  passed  authorizing  the  making  of  the  said 
writing  obligatory ;  and  that  the  same  was  given  and  made  without  the 
authority  or  consent  of  the  shareholders  of  the  said  Company." 

Demurrer.     Joinder. 

^Plaintiffs  also  replied  to  the  same  plea.     The  replication  set  r^enro 
out  the  bond  and  condition  in  full.     The  bond,  as  set  out,  was  ^ 
signed  by  two  directors,  James  Smallbone  and  John  Barham,  and  coun- 
tersigned by  E.  C.  Howden,  Secretary. 

The  replication  also  set  out  the  recital,  and  numerous  additional 
clauses,  of  the  deed  of  settlement.  The  recital  was  to  the  effect  that 
it  had  been  determined  that  a  joint  stock  company  should  be  incorpo- 
rated by  the  name,  &c. ;  the  capital  to  be  200,0002.,  to  be  subscribed 
for  in  20,000  shares  of  102.  each,  with  liberty  to  increase  the  capital  in 
the  manner  after  provided :  And  that  the  first  object  of  the  Company 
should  be  to  carry  on  the  working  of  the  mines  and  collieries  comprised 
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in  a  lease  thereinafter  recited ;  and  that  the  second  object  of  the  Com- 
pany should  be  to  make  a  railway  between  specified  places ;  and  that 
the  third  object  of  the  Company  should  be  to  make  such  branch  or 
branches  in  connexion  with  the  said  railway  as  might  be  determined  on 
by  the  shareholders  in  manner  thereinafter  mentioned. 

Clause  48  provided  «that  the  board  of  directors  shall  carry  into 
eflfect  the  objects  and  purposes  of  the  Company"  as  set  out  in  the  deed, 
u  and  do  and  shall  do  all  acts,  matters  and  things,  in  their  discretioo, 
and  in  such  manner  as  shall  appear  to  them  moat  expedient  and  benefi- 
cial for  the  Company." 

Clause  184  provided  that  none  of  the  copartners  except  the  directors, 
or  secretary  acting  under  the  lawfiil  order  or  direction  of  the  board  of 
directors,  should  give  any  bill,  bond,  note,  or  other  security  on  account 
of  the  Company,  or  otherwise  pledge  or  engage  the  credit  of  the  Com- 
pany. 

^^- .,  The  replication  averred  that,  after  the  Company  was  *coni- 
-*  pletely  registered,  and  had  obtained  a  certificate  thereof,  and 
before  the  bond  in  the  declaration  mentioned  was  executed,  namely  on 
27th  July,  1847,  a  general  meeting  of  the  Company  was  held,  and  re- 
solved and  determined  as  follows ;  <^  that  is  to  say :  that  the  directors 
of  the  said  Company  should  be,  and  they  were  thereby,  authorized  to 
borrow  on  mortgage,  bond,  or  otherwise,  such  sums  for  such  periods  and 
at  such  rates  of  interest  as  they  might  deem  expedient,  in  accordance 
with  the  provisions  of  the  deed  of  settlement  and  Act  of  Parliament. 
And  the  said  resolution  and  determination  has  thence  hitherto  remained 
unrescinded.  And  that  afterwards,  and  before  the  execution  of  the 
bond,  the  directors  applied  to  the  plaintiffs  to  open  the  credits  in  the 
condition  of  the  said  bond  mentioned,  and  offered  to  give  the  said  bond 
as  security  for  the  same ;  and  then,  at  a  board  of  directors  duly  holden 
in  that  behalf,  resolved  and  determined  as  follows ;  that  is  to  say :  that, 
in  accordance  with  the  powers  and  authority  granted  to  the  said  di- 
rectors by  the  said  general  meeting,  they  thereby  agreed  to  enter  into 
a  bond  for  a  cash  credit  with  the  plaintiffs  to  the  amount  of  10002.,  being 
the  bond  declared  upon ;  and  thereby  appointed  James  Smallbone  and 
John  Barham,  two  of  the  directors,  as  directors  to  execute  the  said  bond, 
and  to  affix  the  seal  of  the  Company  thereto ;  and  thereby  also  ap- 
pointed the  secretary  to  sign  the  bond  as  secretary.  Which  resolation 
has  never  been  rescinded.  And  thereupon,  and  in  the  full  faith  and 
belief  of  the  validity  of  the  said  resolutions,  and  that  the  said  bond  was 
authorized  by,  and  would  be  a  valid  and  binding  security  upon,  the  said 
Company,  the  plaintiffs  took  the  said  bond,  sealed  with  the  seal  of,  and 
^g- -,  executed  by,  the  said  Company,  through  *their  said  directors  and 
^  signed  by  the  said  two  directors  and  the  said  secretary,  and  gave 
the  said  cash  credit  to  the  said  Company,  and  lent  and  advanced  to 
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them  upon  the  said  security  divers  sums  of  money,  which  have  never 
been  repaid,  and  remain  due  vrith  interest  and  expenses." 

(The  view  taken  by  the  Court  makes  it  unnecessary  to  set  out  the 
replication  more  fully.) 

Demurrer  to  the  replication.  .  Joinder. 

The  case  was  argued  on  an  earlier  day  in  this  Tenn.(a) 

Willes,  for  the  plaintiff. — The  plea  does  not  answer  the  declaration. 
The  question  upon  what  has  been  called  the  ultra  vires  doctrine,  arising 
from  the  provisions  of  The  Companies  Glauses  Consolidation  Act,  1845 
(8  &  9  Vict.  c.  16),  does  not  arise  here :  the  obligors  are  incorporated 
under  stat.  7  &  8  Vict.  c.  110,  which  contains  no  direction  as  to  the 
application  of  the  funds  of  the  Corporation ;  and  there  is  no  ground  for 
imputing  illegality  by  a  departure  from  statutory  powers*     By  sect.  25 
a  company,  on  complete  registration,  is  incorporated  '^  for  the  purpose 
of  carrying  on  the  trade  or  business  for  which  the  company  was  formed, 
but  only  according  to  the  provisions  of  this  Act,  and  of  such  deed,"  that 
is,  of  the  deed  of  settlement.     The  body  of  the  Act  appears  to  supply 
nothing  for  the  regulation  of  the  deed ;  but  Schedule  (A.)  enumerates 
the  "purposes  for  which  provision  is  required  to  be  made  by  the  deed 
of  settlement  of  a  company  before  such  company  can  obtain  a  certificate 
of  complete  registration ;"  and  sect.  iv.  of  the  schedule  specifies  the 
borrowing  money,  including  borrowing  either  on  bond  or  mortgage.    If 
the  borrowing  '^'here  has  taken  place  under  circumstances  not  ap-  ri^nc^ 
parent  on  the  bond  or  condition,  which,  though  not  prohibited  ^ 
by  statute,  make  it  illegal,  the  plea  is  nevertheless  bad  for  not  showing 
that  the  plaintiffs  had  knowledge  of  such  circumstances*    The  registered 
deed  of  settlement  does  not  show  under  what  circumstances  it  may  be 
necessary  for  the  directors  to  borrow  money :  but  it  does  show  that  the 
borrowing  may  take  place  under  some  circumstances :  the  plea  merely 
E^ets  up  the  non-existence  of  such  circumstances ;  but,  to  make  a  defence, 
it  should  have  fixed  the  obligees  with  knowledge  of  this.    The  argument 
on  the  other  side  can  go  no  further  than  this :  that,  whereas  the  direct- 
ors had  power  to  make  such  a  bond  under  certain  circumstances,  they 
hare  made  this  bond  under  circumstances  rendering  the  transaction 
improper  as  between  themselves  and  their  copartners.     That  does  not 
affect  a  third  party.     The  bond  is  signed  by  two  directors,  as  required 
by  sect.  44  of  the  statute.    If  it  could  be  shown  that  the  seal  was  affixed 
by  a  person  not  having  antbority,  that  would  be  an  answer.     [Lord 
Campbell,  C.  J. — Under  Non  est  factum,  I  suppose,  in  the  case  of  a 
corporate  seal,  though  it  would  be  otherwise  in  the  case  of  the  Great 
Seal]  Here  the  seal  is  affixed  by  the  only  persons,  who,  under  the  134th 
clause  (set  out  in  the  replication)  of  the  deed  of  settlement,  had  the 
power  to  do  so.     The  plea  relies  on  the  50th  clause  of  the  deed  of  set- 
tlement, apparently  limiting  the  authority  of  the  directors  in  giving 

(o)  Mi^  20th.    Before  Lord  CampbeUi  C.  J.,  Coleridge  and  Erie,  Ji. 
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bonds  to  bonds  given  on  borrowing  sums  the  borrowing  of  which  shall 
be  authorized  by  a  resolution  at  a  general  meeting  of  the  Company.  A 
similar  point  was  made  in  Smith  v.  The  Hull  Glass  Company,  11  Com. 

♦2571  ^'  ^^^  ^^'  ^'  ^'  ^'  ^^^'  ^^^*  ^^®  *  Company  there  had  power 
-*  to  appoint  a  manager  to  transact  their  manufacturing  business 
under  the  control  of  the  directors,  who  were  authorized  to  delegate  to 
him  such  powers  as  would  enable  him  to  carry  on  the  manufacturing 
business :  and  it  was  held  that  the  orders  of  the  manager  for  goods  sup- 
plied for  the  purpose  of  the  manufacture  rendered  the  Company  liable 
without  any  express  delegation  of  authority :  and  there  Maule,  J'.,  particu- 
larly, pointed  out  in  his  judgment  that  the  parties  supplying  the  goods 
had  no  means  of  discovering  that  the  manager  had  not  the  particular 
authority,  but  would  know  that  the  directors  were  authorized  to  carry 
on  the  manufacturing  business.  So,  in  this  case,  the  plaintiffs  could  not 
know  what  resolutions  might  or  might  not  have  been  adopted  by  the 
Company.  SmHh  v.  The  Hull  Glass  Company  is  cited  in  Greenwood's 
Case,  8  De  G.  Macn.  &  G.  459,  and  relied  upon  in  the  judgment  of 
Lord  Cranworth,  C.  It  may  be  suggested  that,  by  making  this  bond, 
the  directors  committed  a  fraud  on  the  shareholders.  Even  if  that 
appeared,  it  would  constitute,  in  a  Court  of  law,  no  defence  against  the 
plaintiffs,  who  are  not  privy  to  the  fraud ;  Horton  v.  Westminster  Im- 
provement Commissioners,  7  Exch.  780,t  where  the  defendants  were 
held  to  be  estopped  from  setting  up  as  a  defence  that  the  money,  bor- 
rowed on  the  bond  which  was  the  subject  of  the  action,  was  not  borrowed 
for  the  purposes  of  the  statute  under  which  the  defendants  acted.  Hill 
V.  The  Manchester  and  Salford  Waterworks  Company,  2  B.  &  Ad.  5i4 
(E.  C.  L.  R.  vol.  22),  is  to  a  similar  effect.  (He  argued  also  that  the 
replication  showed  that,  even  under  the  proceedings  of  the  Company, 
the  directors  were  authorized  to  give  this  bond.) 
i^e)co-%  *Lushy  control. — The  defendants,  under  stat.  7  &  8  Vict.  c.  110, 
"^  -*  s.  25,  are  incorporated  only  for  certain  purposes :  they  are  really 
partners :  their  individual  liability  is  preserved  by  sect.  66.  Every  one 
dealing  with  such  bodies  knows,  from  the  registered  deed  of  settlement, 
what  powers  they  and  their  officers  possess.  In  order  to  make  them 
liable  to  contracts,  those  seeking  to  enforce  the  contracts  must  show, 
from  the  deed  of  settlement,  or  by  proof  of  express  authority,  that  the 
parties  making  the  contract  were  empowered  to  do  so  by  the  Company ; 
Ridley  v.  Plymouth  Grinding  and  Baking  Company,  2  Exch.  711,t 
Kingsbridge  Flour  Mill  Company  v.  Plymouth  Grinding  and  Baking 
Company,  2  Exch.  718.t  Here  the  50th  clause  of  the  deed  of  settle- 
ment limits  the  power  to  borrow  on  bond  to  such  sums  as  are,  by  the 
resolution  of  a  general  meeting,  authorized  to  be  borrowed.  [Lord 
Campbell,  C.  J. — ^But,  since  the  directors  can  acquire  such  a  power, 
you  must  produce  an  authority  showing  that  the  parties  taking  bonds 
must  look  at  the  resolutions.]    In  the  case  of  an  ordinary  partnership, 
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Buppose  a  party  dealing  with  the  partnership  knows  that  neither  partner 
is  authorized  to  accept  bills  without  the  assent  of  the  other :  must  he 
not,  before  taking  an  acceptance,  ascertain  that  the  assent  has  been 
given  ?  [Lord  Campbell,  C.  J. — Suppose  the  restriction  were  that  the 
partnership  should  not  be  in  debt  above  10002.]  It  might  there  be  said 
that  even  the  partners  could  not  always  ascertain  the  exact  balance  of 
debt  and  credit.  The  clauses  throughout  the  deed  here  are  so  framed 
as  to  give  notice  that  the  power  of  the  directors  is  limited.  Smith  v. 
The  Hull  Glass  Company  seems  to  have  turned  principally  on  the  fact 
that  *the  goods  supplied  were  accepted  by  the  Company,  and  so  r^icQ^q 
the  orders  adopted.  Horton  v.  Westminster  Improvement  Com-  '- 
missioners  was  decided  on  the  ground  that  the  parties  actually  contract- 
ing were  estopped  from  denying  their  own  power ;  and  the  same  remark 
applies  to  Hill  v.  The  Manchester  and  Waterworks  Company :  in  neither 
of  tbese  cases  were  the  directors  restrained  by  the  necessity  of  having 
an  authority  from  the  general  body.  Greenwood's  Case  was  decided  on 
the  principle  that  a  clause  in  the  deed  of  settlement  was  not  to  be  so 
interpreted  as  to  be  inconsistent  with  the  other  clauses.  (He  then  argued 
that  the  replication  did  not  show  that  the  authority  had  been  given.) 

WUles,  in  reply.-^When  a  contract  is  for  matters  not  within  the  ordi- 
nary scope  of  the  Company's  business,  express  authority  must,  no  doubt, 
be  shown.  That  is  the  principle  of  Ridley  v.  Plymouth  Grinding  and 
Baking  Company,  and  Kingsbridge  Flour  Mill  Company  v.  Plymouth 
Grinding  and  Baking  Company,  as  explained  by  Lord  Cranworth,  C, 
in  Greenwood's  Case.  But  here  the  borrowing  of  money  appears,  by 
the  clauses  of  the  deed,  to  be  directly  within  the  contemplation  of  the 
association.  Cur.  adv.  vult. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

In  this  case  the  bond  sued  upon  is  allowed  to  be  under  the  seal  of  the 
Company,  and  to  be  their  deed.  *A  primfi  facie  case  therefore  r-i^nori 
is  made  for  the  plaintiffs.  The  difficulty  does  not  arise  here,  ^ 
which  was  to  be  encountered  in  Ridley  v.  Plymouth  Grinding  and  Baking 
Company,  2  Exch.  711,t  Kingsbridge  Flour  Mill  Company  v.  Plymouth 
Grinding  and  Baking  Company,  2  Exch.  71 8, f  Smith  v.  The  Hull  Glass 
Company,  11  Com.  B.  897  (E.  C.  L.  R.  vol.  73),  and  Greenwood's  Case, 
3  De  G.  Macn.  &  G.  459,  where  claims  were  made  for  goods  sold  and 
delivered,  and  the  question  was  whether  any  contract  had  ever  been 
entered  into  by  the  Companies  sought  to  be  charged.  Here  the  defend- 
ants, having  executed  the  bond,  and  having  no  defence  under  the  plea 
of  Non  est  factum,  the  onus  is  cast  upon  them  of  showing  that  the  bond 
is  unlawful  and  void. 

No  illegality  appears  on  the  face  of  the  bond  or  condition.  A  good 
plea,  therefore,  must  allege  facts  to  establish  illegality,  as  was  done  in 
Collins  V.  Blantern,  2  Wils.  841,(a)  and  Paxton  v.  Popham,  9  East,  408. 

(a)  See  note  to  S.  0. ;  I  Smith's  Let.  Ca.  168. 
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But  this  plea  makes  no  charge  of  fraud  against  the  plaintiffs,  and  states 
no  facts  from  which  fraud  can  be  inferred :  it  shows  no  immorality  nor 
breach  of  common  law  or  statute  law.  It  alleges  that,  as  between  tbe 
directors  and  the  shareholders,  the  directors  exceeded  their  authority  in 
executing  the  bond,  but  without  adding  that  this  was  known  to  the 
plaintiffs,  or  that  it  was  to  the  prejudice  of  the  shareholders.  LookiDg 
to  the  business  to  be  carried  on  by  this  Company,  it  might  well  be  pre- 
sumed that  opening  such  an  account  and  carrying  on  such  dealings  with 
a  banking-house  as  are  described  in  the  condition  would  be  within  the 
*2f{11  ^^^^^^^^7  ^f  ^^®  directors,  and  would  be  *for  the  benefit  of  the 
^  shareholders.  A  mere  excess  of  authority  by  the  directors,  we 
think,  of  itself  would  not  amount  to  a  defence.  The  bond  being  under 
the  seal  of  the  Company,  the  gist  of  the  defence  must  be  illegality.  If 
the  directors  had  exceeded  their  authority  to  the  prejudice  of  the  share- 
holders by  executing  the  bond,  and  this  had  been  known  to  the  obligees, 
illegality,  we  think,  would  have  been  shown.  The  obligors  in  executing, 
and  the  obligees  in  accepting,  the  bond  might  be  considered  as  combiniDg 
together  to  injure  the  shareholders ;  the  two  parties  would  have  been 
in  pari  delicto :  and  the  action  could  not  have  been  maintained.  In 
such  cirdumstances  potior  est  conditio  defendentis.  But  without  the 
scienter,  and  without  prejudice  to  the  shareholders  or  any  others  what- 
soever, illegality  is  not  establbhed  against  the  obligees.  If  no  illegality 
is  shown  as  against  the  party  with  whom  the  directors  contract  under 
the  seal  of  the  Company,  excess  of  authority  is  a  matter  only  between 
the  directors  and  the  shareholders. 

Looking  to  the  resolution  of  the  general  meeting  of  shareholders  set 
out  in  the  replication,  there  seems  ground  for  contending  that  rule  50 
in  the  deed  of  settlement  was  substantially  complied  with,  and  that  the 
directors  may  be  considered  as  having  had  authority  to  execute  the 
bond:  but,  at  all  events,  we  think  that  the  bond  cannot  be  rendered 
illegal  and  void  from  any  irregularity  in  the  proceedings  of  the  Com- 
pany, nor  even  by  an  excess  of  authority,  the  plaintiffs  having  acted 
with  good  faith,  and  the  shareholders  not  being  prejudiced.  The  plain* 
tiffs  have  bonfi  fide  advanced  their  money  for  the  use  of  the  Company, 
giving  credit  to  the  representations  of  the  directors  that  they  had  autho- 
*2691  ^^^^  *^^  execute  the  bond ;  and  the  money  which  they  advanced, 
"-^  and  which  they  now  seek  to  recover,  must  be  taken  to  have  been 
applied  in  the  business  of  the  Company  and  for  the  benefit  of  the  share- 
holders. If  the  plaintifl^  must  be  presumed  to  have  had  notice  of  the 
contents  of  the  registered  deed  of  settlement,  there  is  nothing  there  to 
show  that  the  directors  might  not  have  had  authority  to  execute  the 
bond  as  they  asserted. 

No  decision  or  dictum  was  cited  on  the  part  of  the  defendants  for 
the  avoidance  of  such  a  bond  under  such  circumstances.  But  the  case 
of  Hill  V.  The  Manchester  and  Salford  Water  Works  Company,  2  B.  4 
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Ad.  544  (£.  €L  !«.  ft.  vol.  22),  is  an  instance  of  such  a  bond  being  upheld, 
the  pleas  not  disclosing  any  fraud  or  injury  done  to  the  shareholders 
of  the  Company ;  and  the  case  of  Horton  v.  Westminster  Improvement 
Commissionera,  7  Ezch.  780,t  was  decided  on  the  same  principle. 

We  are  therefore  of  opinion  that  there  ought  to  be  judgment  for  the 
)Jaintifi.  Judgment  for  plaintiffs. 


THOMAS  KEID  and  GEORGE  REID  v.  EDWARD  HAMILTON 

HOSKmS.    June  2. 

The  decision  on  the  demurrer  in  this  case  is  reported,  4  E.  &  B.  979 
(E.  a  L.  R.  ToL  82), 


♦JABIES  PARSON  V.  HENRY  WILLIAM  ALEXANDER,  j-^^gg 

June  2.  *"  " 

AetioB  on  a  check  and  on  an  acooant  stated.  Pleas :  1.  Xon  fecit  2.  That  the  account  was 
ittted  of  the  oheek  onlj,  and  that  the  check  was  given  for  money  lost  by  gaming.  3.  To  the 
reiidse,  Nerer  indebted.  ^ 

At  the  trial,  it  i4>paBred  that  defendant  entered  a  gaming-hoase,  and  there  lost  at  billiards  652., 
for  which  he  g«Te  an  t.  0.  tJ.,  and  subsequently  sent  plaintiff  an  unstamped  check,  issued 
■ore  than  flfleen  miles  from  the  baaken.  The  check  was  not  reoeiTed  In  eridence.  The 
Judge  intimated  generaUy  that  he  would  make  what  amendments  were  necessaiy :  neither 
partj  asking  for  any  amendment,  the  question  was  left  to  the  jury  whether  the  account  was 
stated  of  money  lost  by  gaming.    The  Jury  found  for  defendant. 

Add :  that  the  Coort,  in  banc,  had  without  consent  power  to  amend  the  plea,  by  making  it  apply^ 
to  an  aecoont  stated  ooaceming  the  consideration  of  the  check,  so  as  to  raiae  on  the  record  the- 
qaestion  really  tried. 

Held,  also,  that  the  ease  was  not  within  the  proriso  in  stat  8  A  9  Viet.  o.  109, 1. 18.  Semhle^ 
tkat  the  proTiso  applioi  only  where,  in  fact,  there  is  a  bonft  fide  intention  to  subscribe  to  a< 
prise  in  the  popular  sense  of  the  words. 

AcnoH,  €11  a  check  on  a  banker  made  by  defendant  and  deKrered  to 
plaintiff  and  not  paid,  for  money  lent,  and  on  aeoonnts  statedL 

Pleas.  Ab  to  the  £rst  ooant,  that  defendant  did  not  make  the  checks 
2.  To  the  first  couftt  and  to  the  accounts  stated,  that  <<  the  said  accounts 
stated  were  stated  of  and  concerning  the  [same  money  which  formed  the 
coDsideraition  for  the]  (a)  aaid  draft  or  order  in  the  said  first  count  men- 
tioned and  not  otherwise.  That,  before  the  making  of  the  said  draft 
or  order,  plaintiff  abd  defendant  respectively  did  game  together  by  the 
pltyiag  at  a  certain  game  for  money,  to  wit,  billiards.  That  the  said 
draft  or  order  was  ae  made  and  delivered  by  defendant  to  plaintiff  as 
in  the  first  count  mentiotted,  upon  and  for  the  following  consideration 

fa)  Dttkif  4]ie  ari^MMttt  the «oart  ordend  the  plea  to  be  amended;  see  i>oit,  p.  280.  The 
iMeadMent  waa  nat  aetmUy  aaae  oo  4be  record :  but  the  argoBMnt  proceeded,  and  Uie  judgment 
vu  giren,  as  if  the  plea  had  been  amended  by  inserting  the  words  between  braekets. 

TOL.  V. — 12 
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*-9ftn  {th^^  is  to  say) :  *to  secare  to  the  plaintiff  a  certain  sum  of 
^  money,  to  wit,  66Z.  14».,  then  won  by  plaintiff  of  defendant  by 
such  gaming  as  aforesaid,*'  against  the  form  of  the  statute.  3.  To  tbe 
residue  of  the  declaration,  Never  indebted.  The  plaintiff  took  issue  on 
these  pleas. 

On  the  trial,  before  Erie,  J.,  at  the  Middlesex  sittings  in  Easter 
Term,  the  plaintiff's  counsel  proved  an  I.  0.  TJ.  signed  by  defendant, 
for  65Z.  149.,  and  a  subsequent  letter  from  defendant  enclosing  a  check 
for  that  sum :  but  the  check,  having  been  drawn  on  a  London  banker 
and  issued  in  Devonshire,  and  not  being  stamped,  was  not  received 
in  evidence.  The  plaintiff's  case  therefore  rested  entirely  on  the  I. 
0.  U. 

The  defendant,  being  called  as  a  witness,  proved  that  he  was  in  Lon- 
don, and,  passing  by  a  public  billiard  room,  entered  it  with  a  few  pounds 
in  his  pocket.  He  then  began  to  play  with  plaintiff  and  others  at 
billiards,  and  at  pool,  at  first  for  small  stakes,  which  he  won,  then  for 
increasing  stakes,  which  he  lost,  until  in  the  end  he  had  lost  all  the 
money  in  his  pocket,  and  65^  149.,  for  which  he  gave  the  I.  O.  U.  He 
nfterwards  sent  the  check  for  the  money ;  but,  being  advised  by  his 
friends  so  to  do,  he  stopped  it  and  defended  this  action.  No  evidence 
was  given  as  to  what  was  the  nature  of  pool :  the  case  proceeded  at 
the  trial  on  the  assumjjtion  that  all  persons  knew  what  the  nature  of 
the  game  was.  On  the  argument  in  banc,  it  appeared  that  the  counsel 
were  not  agreed  as  to  how  it  was  played,  further  than  that  each  player 
contributes  from  time  to  time  during  the  game,  according  to  its  chances, 
to  a  stake,  which  is  carried  off  by  the  ultimate  winner. 

The  learned  Judge  told  the  jury,  if  they  thought  the  L  0.  TJ.  was 
^Q^r-i  given  for  money  won  by  gaming,  to  find  *for  the  defendant. 
-^  The  jury  found  a  verdict  for  the  defendant. 

Collier,  in  the  same  Term,  obtained  a  rule  Nisi  for  judgment  non 
obstante  veredicto,  or  for  a  new  trial  on  the  gronnd  of  misdirection, 
stated  in  the  rule  to  be  "  that  the  learned  Judge  should  have  directed 
the  jury  that  the  plea  was  unsupported  by  the  evidence,  if  not  whollj, 
at  least  as  to  so  much  of  the  652.  14s,  as  was  won  at  pool." 

Rowe  and  Taprell  now  showed  cause.(a) — The  distinction  between 
pool  and  billiards,  if  there  is  one,  is  immaterial ;  for  part  of  the  moner 
was  lost  at  billiards ;  and  the  check,  if  given  in  part  for  money  won 
by  gaming,  is  as  void  as  if  wholly  given  for  that  consideration.  Stat. 
9  Ann.  c.  14,  so  far  as  it  makes  negotiable  securities  void  when  not  in 
the  hands  of  bonfi  fide  transferees,  is  still  in  force.  Stat.  8  &  9  Vict, 
c.  109,  s.  15,  repeals  so  much  of  it  «as  was  not  altered  by"  stat.  5  &  6 
W.  4,  c.  41.     [Erle,  J. — In  the  present  case  the  plaintiff  sues  on  an 

(a)  Before  Lord  Campbell,  0.  J.,  Coleridge  and  Brie,  Ji.  The  argvueat  In  support  of  tbe  nle 
•ras  heard  on  June  4,  before  Lord  CampbeUi  C.  J.,  Coleridge,  Brie,  and  Crompton,  Ji.;  on  whkh 
day  the  judgmenta  were  deUrered. 
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accoant  stated,  proved  by  an  L  0.  U.  given  before  any  check  or 
negotiable  instrument  was  in  existence  ;  po  that  the  point  you  now  raise 
is  irrelevant.]  Such  is  not  the  plea  which  the  jury  have  found.  [Erle, 
J.— I  had  at  the  trial  observed  the  form  of  the  pleadings,  and  thought 
the  defendant  was  in  some  danger,  as  his  second  plea  was  not  proved  as 
pleaded.  I  said  in  the  hearing  of  both  parties  that  if  amendments 
were  required  I  should  make  them.  Neither  side  asked  for  an  amend- 
ment ;  and  all  parties  went  on  as  if  the  plea  had  *been  conform-  r^^noi* 
able  to  the  actual  case  as  appearing  on  the  evidence.  I  said  ^ 
what  I  did  in  the  interest  of  the  defendant,  whose  case  seemed  to  mo 
such  as  to  require  a  Judge  to  give  him  every  fair  assistance.  But, 
after  this  was  done,  I  think  that  to  hold  the  plaintiff  to  the  form  of  the 
plea  would  be  giving  the  defendant  unfair  assistance.]  The  plea  might, 
no  doubt,  have  been  amended  at  the  trial ;  but  it  was  not.  [Lord 
Campbell,  C.  J. — The  Courts  have  now  power  at  all  times  to  amend 
all  defects  and  errors ;  and  it  is  their  duty  to  make  all  such  amendments 
as  may  be  necessary  for  determining  the  real  controversy  between  the 
parties.  What  passed  at  the  trial  shows  that  this  is  such  an  amend- 
ment ;  therefore  we  order,  of  our  own  authority,  and  not  by  consent, 
that  the  plea  be  now  amended,  so  as  to  make  the  issue  correspond  to 
that  which  was  really  tried  before  the  jury.] 

(The  argument  then  proceeded  on  the  assumption  that  the  plea  was 
amended  by  inserting  the  words  contained  between  brackets  in  the 
plea,{a)  as  printed  in  the  beginning  of  this  report.) 

The  amended  plea  is  clearly  good.     By  stat.  8  &  9  Vict.  c.  109,  s. 

18,  all  contracts  t<by  way  of  gaming  or  wagering,  shall  be  null  and 

void."    Accounts  stated  of  a  null  contract  are  themselves  nullities.     It 

seems  that  it  will  be  contended  that  there  is  some  distinction  between 

pool  and  billiards.     Whatever  pool  in  general  may  be,  it  is  clear  that, 

in  this  case,  the  money  was  lost  at  games  so  played  as  not  to  be  within 

the  meaning  of  the  proviso  in  sect.  18,  "  that  this  enactment  shall  not 

be  deemed  to  apply  to  any  subscription  or  contribution,  or  agreement  to 

Bubscribe  or  *contribute,  for  or  towards  any  plate,  prize,  or  sum  r^ofiv 

of  money  to  be  awarded  to  the  winner  or  winners  of  any  lawful  '■ 

game,  sport,  pastime,  or  exercise.*'    In  Batty  v.  Marriott,  5  Com.  B. 

818  (E.  0.  L.  R.  vol.  57),  it  was  held  that  the  proviso  comprehended 

the  case  of  two  persons,  each  contributing  to  the  stake  to  be  awarded 

to  the  winner  of  a  foot  race  to  be  run  between  them :  but,  if  the  words 

in  the  proviso  are  held  to  include  all  agreements  by  the  players  at  a 

lawful  game  to  contribute  to  the  stake  to  be  paid  to  the  winner,  it 

renders  the  enactment  nugatory ;  for  the  enactment  was  not  required 

where  the  game  is  illegal.     The  true  intention  of  the  Legislature  is 

indicated  by  Maule,  J.,  in  Johnson  v.  Lansley,  12  Com.  B.  468,  472 

(E.  C.  L.  B.  vol.  74).     «  The  18th  section  means  to  treat  the  money 

(a)  See  ante,  p.  208,  note  (a). 
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which  is  in  a  man's  pocket  at  the  timd,  as  the  reasonable  limit  to  irhich 
he  may  lawfully  gamble."  [Erle,  J. — That  does  not  quite  consist 
with  the  language  of  the  proviso  <<  agreement  to  subscribe  or  contri- 
bute/' Lord  Campbell,  C.  J. — The  language  of  the  proviso  seems  to 
show  that  the  Legislature  contemplated  a  distinction  between  bets  ani 
subscriptions  to  a  stake.  The  difficulty  is  to  define  the  line  between 
the  two.] 

Colliery  in  support  of  the  iiile. — ^Nothing  turns  upon  the  fact  that  a 
check  was  given  for  this  money,  aa  that  check  could  not  be  prored. 
The  whole  depends  on  the  account  stated,  and  on  the  question  whether 
the  direction  was  good.  Billiards,  and  pool  which  is  played  at  billiards, 
are  games  of  skill :  stat.  8  &  9  Vict.  c.  109,  was  not  passed  with  a  viev 
of  preventing  games  of  skill.     [Erle,  J. — The  question  rises  I  thiak 

*2681  ^^  ^^^  ^^^'  '^^^  P^^^  °^^  ^^^  account  was  stated  concerning 
-*  money  won  <<  by  such  gaming"  at  ^billiards.  I  told  the  jary  that 
if  they  believed  the  defendant's  evidence  that  was  proved.  Now,  if  the 
effect  of  the  proviso  in  stat.  8  &  9  Yiot.  c.  109,  a.  18,  is  to  prevent 
money  won  in  the  manner  proved  from  being  won  by  gaming^  that  wai 
a  misdirection.]  That  is  the  way  in  which  the  point  arises.  The  enact- 
ing part  and  the  proviso  must  be  read  together :  the  bets  of  bystanders 
on  the  game  are  clearly  within  the  enacting  part ;  so  are  the  bets  oi 
the  players  made  during  the  game.  But,  if  there  is  a  stake  to  be  given 
to  the  winner,  and  persons  contribute,  or  agree  beforehand  to  contri- 
bute, to  that  stake,  it  is  within  the  proviso.  The  distinction  between 
a  bet  and  a  stake  had  been  made  before  the  statute,  in  Clayton  v.  Jen- 
nings, 2  W.  Bl.  706,  and  Evans  t;.  Pratt,  3  M.  &  6.  759  (E.  G.  L.  B. 
vol.  42).  Though  the  contributors  are  also  players  the  case  is  vithia 
the  proviso ;  Batty  v.  Marriott.  [Erle,  J. — ^If  the  parties  had  each 
deposited  a  sum  of  money  with  the  marker,  your  point  would  arise. 
But,  as  the  defendant  in  this  case  lost  the  money  on  credit,  it  seems  not 
raised  by  the  facts.]  The  proviso  has  the  words  «  agreement  to  sub- 
scribe or  contribute,"  as  well  as  «  Contribution." 

Lord  Campbell,  C.  J. — ^I  am  of  opinion  that  the  rule  ought  to  be 
discharged.  We  are  to  treat  the  oase  as  if  the  record  had  been 
amended,  the  only  material  count  being  on  an  account  stated,  and  the 
plea,  amended  so  as  to  meet  the  real  case,  found  for  the  defendant. 
That  being  so,  it  seems  to  me  that  the  plea  is  clearly  good,  as  it  is 
framed  in  the  very  words  of  sect.  18,  and  therefore  that  the  plaintiff  ift 
not  entitled  to  judgment  &on  obstante  veredicto. 
^2691  *'  ^^  ^^^^  ^^  opinion  that  the  direction  was  right,  and  that 
-*  the  verdict  was  rightly  found  on  the  evidence.  When  I  look  at 
stat.  8  &  9  Yict.  c.  109,  s.  18,  I  find  the  enacting  part  applies  to  all 
gaming  or  wagering,  whether  on  lawful  or  unlawful  games.  Billiards  is 
a  lawful  game ;  but  there  may  be  gaming  at  billiards.  It  appears  on 
the  evidence  that  in  this  case  the  game  was  played  in  the  ordinary  way, 
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sod  that  the  money  was  lost  at  it  in  a  way  that,  in  tke  commoQ  under- 
standiDg  of  men^  was  gaming.  But  then  comes  the  question,  Can  this 
be  brooght  ivitbin  the  proviso?  The  en<actin.g  part  of  the  section 
inclodes  all  gaming  and  wagering,  not  merely  gaming  and  wagering 
among  bystanders,  but  also  between  the  players ;  and  it  applies  as  well 
to  deposits  to  abide  the  event  of  a  wager  as  to  other  bets.  The  proviso 
mast  be  read  in  conjanction  with  that  enactment.  It  is  <<  that  this 
enactment  shall  not  be  deemed  to  apply  to  any  subscription  or  contri- 
bation,  or  agreeexnent  to  subscribe  or  contribute,  for  or  towards  any 
plate,  prize,  or  sum  of  money  to  be  awarded  to  the  winner  or  winners 
of  aay  lawful  g^kme,  sport,  pastime,  or  exercise."  But  for  the  case  of 
Batty  V.  Marriott,  I  should  have  said  that  proviso  was  confined  to  cases 
in  which  persons  contributed  to  a  plate«  or  something  analogous  to  a 
plate ;  but  in  that  case  it  was  held  that  where  two  persons,  about  to 
ran  a  race,  deposited  each  a  sum  of  money,  to  be  paid  to  the  winner, 
it  was  within  the  proviso.  We  need  not  dissent  from  that  case ;  for 
the  money  there  was  deposited,  whilst  the  facts  hero  compelled  Mr. 
(kilter  to  contend  for  the  validity  of  unlimited  gammg  upon  credit, 
provided  it  be  between  the  players.  But  that,  I  think,  would  be 
^giving  a  construction  to  the  proviso  inconsistent  with  and  wholly  ^4^07/) 
destructive  of  the  enactment.  ^ 

CoLSRiDGB,  J. — I  am  entirely  of  the  same  opinion.  The  enacting 
part  of  sect.  18  embraces  all  gaming,  whether  at  lawful  or  unlawful 
games.  Tbe  proviso  is  less  extensive ;  it  is  confined  to  subscriptions 
or  contributions  to  prizes  to  be  awarded  to  the  winner  of  a  lawful  game. 
I  should  have  thought  that  confined  to  cases  in  which  a  prize  was  made 
up  by  a  subscription ;  but  there  certainly  is  nothing  in  the  words  to 
prohibit  some  of  the  subscribers  from  playing ;  and,  if  the  number  of 
other  subscribers  is  diminished  till  none  but  players  are  subscribers, 
the  case  would,  perhaps,  still  be  within  the  words.  But  still  there 
must  be  «<  a  subscription  or  contribution,  or  agreement  to  subscribe  or 
contribute;"  and  it  would  be  an  abuse  of  terms  to  call  the  present 
transaction  a  subscription  or  contribution. 

Eble,  J. — This  being  an  action  for  money  agreed  to  be  paid  as  lost 
at  billiards,  the  defendant  in  effect  pleads  that  the  agreement  was  void, 
8S  being  by  way  of  gaming  or  wagering.  The  evidence  was  that 
defendant  went  into  a  gaming  house  with  a  small  sum  of  money  in  his 
pocket,  played  at  billiards  in  the  usual  way  for  increasing  stakes,  and 
lost  this  money  on  credit.  Unless  the  proviso  makes  this  transaction 
valid  the  plaintiff  fails.  Now  I  cannot  see  anything  in  the  evidence  to 
bring  this  ease  within  the  proviso.  Did  the  defendant  contribute  or 
Bubscribe  or  agree  to  contribute  or  subscribe  within  the  meaning  of  the 
proviso  ?  I  think  the  distinction  contemplated  by  the  Legislature  was 
between  gaaiing,  and  cases  in  which  a  person  either  pays  down  a 
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♦ 


f.j^^  ^contribution  to  a  stake  or  holds  himself  forth  as  having  in  effect 
^  contributed,  though  the  money  is  not  actually  deposited.  Here 
the  defendant  had  nothing  with  him,  and  neither  deposited  nor  agreed 
to  deposit  anything.  This  I  think  makes  a  sufficient  distinction  between 
this  case  and  Batty  v.  Marriott,  5  Com.  B.  818  (E.  C.  L.  R.  vol.  57). 
Crompton,  J. — I  was  not  presenj;  when  cause  was  shown  against  this 
rule :  but,  having  heard  the  argument  in  support  of  it,  I  am  clearlj  of 
opinion  that  the  case  is  within  the  enacting  part  of  stat.  8  &  9  Vict.  c. 
109,  s.  18,  and  that  it  is  not  within  the  proviso.  It  is  clear  to  me  that 
playing  for  money  at  billiards  in  this  way,  whether  at  pool  or  at  the 
ordinary  game,  is  gaming  and  wagering  within  the  enacting  part  of 
sect.  18.  Then  is  it  within  the  proviso  ?  If  this  had  been  a  case  in 
which  two  or  three  people  had  gone  to  have  a  trial  of  skill  amoDgst 
themselves,  at  some  sport  or  pastime,  and  each  had  deposited  a  stake 
to  be  given  to  the  winner,  it  might  have  been  within  the  proviso.  I 
should  have  felt  great  difficulty,  notwithstanding  Batty  v.  Marriott,  in 
saying  it  was.  But,  at  all  events,  the  proviso  is  confined  to  cases  in 
which  there  is  a  real  bon&  fide  intention  to  make  a  contribution  or  sub- 
scription to  a  prize.  It  may,  at  times,  be  very  difficult  to  draw  the 
line  between  such  a  contribution  and  a  bet ;  but,  in  the  present  case, 
there  was  nothing  in  the  slightest  degree  resembling  a  subscription  or 
contribution  or  anything  of  the  sort.  It  was  an  agreement,  If  yoa  win 
I  pay  you,  if  you  lose  you  pay  me.     It  was  merely  gaming. 

Rule  discharged. 


♦272]  *HARGREAVES  v.  HAYES.    June  4. 

JJnder  stat  1  A  2  Viot  o.  110, 8.  3,  It  ii  no  objection  to  an  afiBdavit  made  for  the  purpose  of  hold- 
ing a  party  to  bail  that  it  is  twom  before  the  summonsi  and  la  headed  with  the  name  of  the 
Court,  and  also  described  in  the  heading  as  "  between"  the  parties,  designated  in  such  heading 
as  "plainUff"  and  "defendant." 

Nor  that  the  party  against  whom  the  capias  is  demanded  is  stated  to  be  indebted  to  the  party 
demanding  it,  in  a  given  sum  of  money,  being  the  balMioe  of  aoeonnt  for  raUway  stock  and 
shares  "  sold"  by  the  latter  to  the  former,  not  adding  <' delivered." 

Nor  that,  after  stating  facts  to  show  that  the  party  against  whom  the  capias  is  demanded  is 
likely  to  leave  England  speedily,  the  affidavit  does  not  add  "anless  he  be  forthwith  appre- 
hended." 

By  order  of  Erie,  J.,  dated  I8th  May,  1855,  a  capias  issued  against 
Edward  Hayes,  directing  the  sheriff  to  hold  him  till  he  should  give  bail 
or  make  deposit,  in  an  action  at  the  suit  of  James  Henry  Hargreaves, 
and  directing  Hayes  to  put  in  special  bail  in  eight  days,  &c. 

The  order  was  obtained  on  the  affidavit  of  James  Henry  Hargreaves, 
sworn  17th  May,  1855.  The  affidavit  was  headed :  <<  In  the  Qaeen*s 
Bench.  Between  James  Henry  Hargreaves,  plaintiff,  and  Edward 
Hayes,  defendant."  Hargreaves  deposed,  after  describing  his  own 
calling  and  residence :  <<  2.  That  the  said  defendant,  Edward  Hsyes,  is 
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justly  and  truly  indebted  unto  me,  the  said  Jaibes  Henry  Hargreaves, 
in  the  sum  of  25/.  69.  6(2.,  being  the  balance  of  account  for  failway 
stock  and  railway  shares  sold  by  me  to  the  said  Edward  Hayes,  and  at 
his  request,  between  the  1st  day  of  May,  1852,  and  the  30th  day  of 
November,  1854 ;  and  (a)  for  money  paid,  laid  out,  and  expended  by  me, 
the  said  James  Henry  Hargreaves,  for  the  use  and  on  account  of  the 
said  Edward  Hayes,  and  at  his  request,  between  the  said  1st  day 
of  May,  1852,  and  the  80th  day  of  November,  1854." 

^««  8.  That  I,  the  said  James  Henry  Hargreaves,  have  lately  r^nno 
been  informed  by  the  said  Edward  Hayes  that  he  is  about  to  leave  ^ 
England,  and  going  to  reside  permanently  in  Australia,  and  that  he  is 
taking  his  wife  and  family  with  him  to  reside  there :  and  I  verily  be- 
lieve that  it  is  the  intention  of  the  said  Edward  Hayes  to  leave  England 
very  shortly,  to  go  to  and  reside  in  Australia." 

«<  4.  That  the  said  Edward  Hayes  has  lately  sold  by  public  auction 
all  his  furniture  and  household  effects ;  and  that  I  have  been  informed 
and  believe  that  the  defendant  will  sail  from  Liverpool  to  Australia  on 
the  29th  or  80th  of  the  present  month  of  May." 

«<  5.  That  I  have  lately  demanded  of  the  said  Edward  Hayes  pay- 
ment of  the  said  sum  of  25/.  6s,  6<2. ;  and  he  has  refused  to  pay  me  the 
same." 

By  affidavit  on  the  part  of  the  defendant,  it  appeared  that  the  sum- 
mons in  the  action  was  taken  out  on  18th  May. 

C.  Milward  now  moved  to  set  aside  the  order  of  the  learned  Judge. — 
First :  the  affidavit  does  not  state  that  the  shares  had  been  delivered, 
only  that  they  had  been  sold.  The  plaintiff  might,  consistently  with 
this  affidavit,  still  retain  the  shares  in  his  hands  ;  and  his  claim  might 
thus  arise  only  in  respect  of  the  change  in  the  marketable  value  of  the 
shares.  Hopkins  v.  Yaughan,  12  East,  898,  and  Lascar  v.  Morioseph, 
1  Bing.  857  (E.  G.  L.  R.  vol.  8),  are  express  authorities  on  this  point. 
[GoLBRiDGB,  J. — Those  cases  occurred  before  stat.  1  &  2  Vict*  e.  110, 
when  the  affidavit  to  hold  to  bail  could  not  be  contradicted,  and  there- 
fore the  Courts  required  that  it  should  show  a  debt  beyond  any  r^i^i^^^ 
•possibility  of  doubt.  Crompton,  J. — Besides,  under  sect.  3,  a  "-  ** 
party  may  be  held  to  bail  for  damages ;  so  that  the  cases  showing  the 
necessity  of  swearing  to  a  debt,  strictly  so  called,  are  inapplicable.] 
The  statute  can  make  no  difference  in  that  respect :  an  undoubted  de- 
finite cause  of  action  must  still  appear.  Next,  the  affidavit  is  entitled 
in  a  cause :  but,  when  it  was  sworn,  no  cause  existed,  the  writ  not  hav- 
ing been  taken  out.  [Colsridgb,  J. — The  Court  is  shown :  is  not  that 
enough  ?  Lord  Campbell,  C^  J. — The  names  are  surplusage,  and  can 
do  no  harm.  Could  not  perjury  be  assigned  on  this  affidavit  ?]  It 
should  rather  seem  not.  [Colbridob,  J. — That  objection  might  possi- 
bly be  good  if  the  cause  were  named  and  not  the  Court.]    The  affidavit 

(a)  No  discussion  arose  ts  to  the  words  immediately  followiof. 


274  HARGREAVES  r.  HATES.    T.  T.  1855. 

professes  to  show  the  cognisance  of  the  Coart  bj  reason  of  the  cauae. 
[Coleridge,  J.— It  is  common  enough  for  the  order  to  be  gt^ee,  aol 
the  writ  not  to  be  taken  out.]  That  is  sometimes  don€  for  cenvenieoce: 
it  is  not  necessary  that  the  order  should  be  made  after  the  comD)€De^ 
ment  of  the  action.  In  Schletter  v.  Cohen,  7  M.  &  W.  389,t  it  was 
held  that  the  affidavit  might  be  made  before :  »nd  then  the  title  of  the 
cause  need  not  be  given ;  though  it  is  otherwise  if  the  action  has  been 
commenced.  There  are  manj  authorities  on  this  point  in  the  case  of 
awards.  [Crompton,  J. — And  in  cases  of  criminal  ii>formatioii.(a)] 
And  in  cases  of  information  in  the  nature  of  que  warranto.  [LonI 
Campbell,  C.  J. — I  do  not  see  that  it  is  necessarj  to  treeii  the  roeih 
tion  of  names  here  otherwise  than  aa  demonstratio  persons&.J  Thirdlj; 
i^cyrrn  ^^^^'  ^  requires  that  *the  affidavit  should  show,  to  the  8atisfa^ 
^  tion  of  the  Judge,  that  the  defendant  or  defendants  «<  is  or  are 
about  to  quit  England  unless  he  or  they  be  forthwith  apprehended." 
That  is  the  form  prescribed  in  Bateman  v.  Dunn,  7  Dow.  Ft*.  Ca.  105. 
The  affidavit  here  says  nothing  of  the  necessity  of  immediate  appr^ 
hension. 

Lord  Campbell,  C.  J. — I  am*  of  opinion  that  there  should  be  no  mie 
in  this  case.  The  placing  of  the  name  of  the  plaintiff  and  defendant 
at  the  head  of  the  affidavit  cannot  vitiate:  it  gives  information,  and  can 
by  no  possibility  do  harm.  I  have  no  doubt  that  the  party  swearing 
might  be  indicted  for  perjury  on  this  affidavit.  And  there  is  no  incon- 
venience in  this  view.  If,  indeed,  there  had  been  a  cause  in  Court,  and 
the  affidavit  had  omitted  to  name  it,  that  would  be  bad,  because  do 
perjury  could  then  be  assigned  on  the  affidavit.  But,  where  there  is 
no  cause,  the  names  are  still  mere  surplusage :  and  you  have  here  tbe 
name  of  the  Court.  Next,  as  already  pointed  out,  I  think:  the  affidavit 
is  sufficiently  full  in  substance.  Sect.  3  provides  that  a  party  may  be 
arrested  in  respect  of  damages  of  a  certain  amount.  Thewerd  <<8oId" 
is  quite  enough  to  raise  a  presumption  of  debt  or  damage,  now  that  an 
opportunity  of  answering  the  affidavit  is  allowed.  Then,  as  to  the  last 
objection,  in  spite  of  the  authority  which  has  been  supposed  to  support 
it,  I  think  it  wholly  unfounded.  The  Act  requires  that  the  affidavit 
shall  be  such  as  to  satisfy  the  Judge :  and,  if  it  states  fiiets  sufficient  to 
lead  the  Judge  to  believe  that  the  defendant,  unless  fbrthwith  appre- 
*27fil  ^^°^®^>  ^^^  leave  the  country,  that  is  enough.  Mr.  *MUfcarit 
^  I  think,  according  to  his  argument  would  be  bound  to  contend 
that,  if  the  defendant  had  said  <<I  am  off  for  Australia,*'  the  plaintiff 
must  have  sworn  to  his  own  belief  of  the  defendaat's  declaration. 

Coleridge,  J. — I  am  of  the  same  opinion.  As  to  the  first  and 
seeond  objections,  I  found  my  judgment  on  the  reasons  given  by  my 
Lord.    As  to  the  third,  the  words  in  sect.  3,  « unless  he  or  they  be 

(a)  See  Rez  v.  Roblnaon,  eited  by  Lord  Kenyon  in  King  v.  Colei  6  T.  R.  642;  Rex  v.  Harrisoa, 
e  T.  R.  60;  Chitty's  Arohb.  Pr.  653, 1450  (ed.  8). 
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forthwith  apprehended/'  are  important  aad  reasonable ;  for  of  coarse  it 
would  be  no  ground  for  arresting  the  defendant  that  he  was  going  away 
six  months  hence,  before  which  the  cause  might  probably  be  at  an  end, 
and  there  might  be  time  for  execution.  *  Therefore  it  should  appear 
that  the  defendant  is  going  permanently :  and  the  words  are  inserted 
with  that  view.  But  it  does  not  follow  that  the  affidavit  must  copy  the 
words  of  the  statute :  all  that  is  neoessary  is  that  it  should  satisfy  the 
Judge  that  the  contingency  is  at  hand ;  and  affidavits  frequently  do 
this  by  showing  that  the  defendant  is  going  after  he  has  made  certain 
arraogements,  after  be  has  received  the  purchase-money  of  an  estate, 
and  the  like. 

Eblk,  J. — ^I  am  not  surprised  that  in  Schletter  t^.  Cohen,  7  M.  &  W. 
889,f  the  objection  was  taken  that  the  affidavit  did  not  show  the  names 
of  the  parties  to  a  cause ;  inasmuch  as  it  might  be  said  that  without  a 
cause  the  affidavit  is  of  no  use.  It  was,  however,  there  held  that  the 
affidavit  might  be  sworn  contingently  with  a  view  to  a  cause  in  which 
the  writ  was  to  issue ;  and  there  is  great  convenience  in  this  practice. 

^Crompton,  J. — The  new  Act  does  not  confine  arrests  to  cases  1-4^977 
of  mere  debt.  It  used  to  be  said  that,  if  you  have  the  security  ^ 
of  land  or  goods,  you  shall  not  have  that  of  the  person.  But  now  it  is 
leffc  to  the  Judge  to  decide  whether  he  is  satisfied  that  the  defendant  will 
leave  the  country  unless  forthwith  apprehended.  There  is  nothing  in 
the  objection  that  the  affidavit  does  not  show  the  plaintiff's  own  belief 
of  this.  The  only  point  upon  which  there  could  be  a  question  is  that  as 
to  the  putting  of  the  names  of  the  plaintiff  and  defendant  at  the  head 
of  the  affidavit.  But,  if  there  be  as  yet  no  authority  to  show  that  this 
does  not  vitiate  the  affidavit,  there  should  be  such  authority  now. 

Rule  refused. 


EPWARD  WODEHOUSE  a«d  ROBERT  JOHN  HARVEY  v. 

CHARLES  FAREBROTHER.    Juh«  5. 

AetioB  on  •  ^nd  for  49O01,  ooniNtionecl  to  indtmnKy  tke  oUigovs  agidiMt  the  defuilts  in  obieir. 
aace  by  on*  0.  of  tho  coroowitf  m  an  indeoiare^  rf  ferred  to  ia  th#  conditioa*  whereby  C.  eoTO- 
n&oted  with  the  obligeei  of  thia  bond  to  repay  2aO(U.  lent  him  on  mortgi^e  of  a  policy  of 
inxaranee,  to  keep  the  policy  np,  pay  the  premiums,  and  pay  the  interest  on  the  2000f. 
Bnsebei  of  the  oonditiom  were  aasigaedp  inasmuek  M  e.  had  oot  paid  Interest  and  had  «ok 
paid  pffemiams,  and  defendant  had  not  lodeiDni6ed. 

Plea,  by  way  of  eqoitable  defence.  That  defendant  was  surety  for  C.  only.  That  he  had  oStrcd 
and  was  atUl  raady  to  pay  all  that  waa  is  eqaity  duo  to  the  ebligees,  on  reeeivingan  assignment 
•f  tlM  seearitiM,    On  demorrer, 

Ileld :  that,  aaaaming  that  the  facU  entitled  defendant  to  an  equitable  decree,  giving  him  relief 
on  condition  of  hie  hereafter  paying  what  waa  due,  this  Court  eonld  pronounce  no  such  deoree ; 
and  that  a  plea  on  equitable  groonda  in  a  Court  of  law  waa  9ot  good,  under  sect  S3  of  The 
Common  Law  Procedure  Act,  1854,  17  A  18  Vict  e.  125«  unless  disclosing  facts  which  would, 
in  equity,  entitle  the  defendant  to  a  deoree  anoh  that  the  common  law  judgment  that  defend 
ani  go  wiihoot  day  would  do  complete  and  Anal  jnatfoo  between  the  parties. 

Count  on  a  bond  for  4000?.,  given  to  plaintiffs  and  one  Edward  Wen 
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man  Martin  since  deceased,  dated  7th  May,  1841,  subject  to  a  condition 
reciting  an  indenture  bearing  even  date  with  the  bond  and  made  between 
*2781  *'^^^®^  Fleetwood  Croughton  of  the  first  part,  the  defendant  and 
-^  one  William  Hamilton  Broadhurst  the  younger,  of  the  second 
part,  and  the  plaintiffs  and  Edward  Wenman  Martin  deceased  of  the 
third  part :  whereby  a  policy  of  insurance,  dated  the  14th  day  of  May, 
1839,  for  2000/.,  to  the  defendant  and  William  Hamilton  Broadhnrst 
payable  within  three  calendar  months  next  after  the  death  of  the  said 
Robert  Fleetwood  Croughton,  if  the  annual  premium  of  69Z.  8«.  id. 
therein  mentioned  should  be  duly  paid,  and  the  said  sum  of  2000Z.  thereby 
secured,  and  all  other  moneys  which  should  become  payable  under  or  by 
virtue  of  the  same,  were  assigned  unto  the  plaintiffs  and  the  said  £dward 
Wenman  Martin,  since  deceased,  by  way  of  mortgage  redeemable  on 
payment  by  Robert  Fleetwood  Croughton  of  2000Z.  and  interest  for  the 
same ;  and  that  the  said  Robert  Fleetwood  Croughton  by  the  said  inden- 
ture covenanted  with  the  plaintiffs  and  the  said  Edward  Wenham  Mi^tm 
for  the  due  payment  of  the  said  sum  of  20007.,  and  the  interest,  and  also 
for  the  due  payment  of  the  premiums  upon  or  in  respect  of  the  said 
policy,  and  for  continuing  and  keeping  the  same  on  foot,  and  otherwise 
in  relation  thereto,  as  in  the  said  indenture  mentioned ;  and  also  reciting 
that,  previously  to  the  advance  by  the  plaintiffs  and  the  said  Edward 
Wenman  Martin  to  the  said  Robert  Fleetwood  Croughton  of  the  said 
sum  of  2000/.,  it  was  stipulated  that  the  defendant  should  enter  into  the 
said  bond,  subject  to  the  condition  thereinafter  contained :  It  was  con- 
ditioned that,  if  the  said  Robert  Fleetwood  Croughton  should  from  time 
to  time  pay  the  interest  for  the  2000Z.  and  also  the  yearly  and  other 
premiums  which  were  or  ought  to  be  paid  for  the  purpose  of  continuing 
*27Q1  ^^^  keeping  on  foot  the  benefit  of  *the  policy,  and  keep  all  other 
-^  his  covenants,  in  the  said  recited  indenture  contained  in  relation 
to  the  same,  and  if  the  defendant  should  indemnify  the  plaintiffs  and 
the  said  Edward  Wenham  Martin  against  the  default  or  neglect  of  the 
said  Robert  Fleetwood  Croughton  to  pay  the  interest  and  premiums  or 
otherwise  to  observe  and  perform  his  covenants  in  relation  to  the  policy 
aforesaid,  or  by  reason  or  on  account  or  in  consequence  of  the  insuffi- 
ciency, failure,  or  avoidance  of  the  said  securities  or  of  any  of  the  said 
securities  for  the  said  sum  of  2000Z.  and  its  interest,  or  any  part  thereof, 
on  any  ground  or  pretence  whatsoever,  then  the  said  bond  or  obligation 
"  should  be  void  and  of  no  effect.     Averment:   that  by  the  indenture 
Robert  Fleetwood  Croughton  covenanted  that  he  would,  during  his 
natural  life  and  the  continuance  of  the  security  of  the  said  indenture, 
continue  and  keep  on  foot  the  benefit  of  the  said  policy  of  insurance, 
and  pay  the  yearly  or  other  premiums  which  were  or  ought  to  have  been 
paid  for  or  in  respect  of  the  said  policy,  and  would  deliver  the  receipts 
for  the  same  to  the  plaintiffs  and  the  said  Edward  Wenman  Martin  or 
the  survivors  or  survivor  of  them  immediately  after  payment  of  the  same ; 
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and  that,  in  case  the  said  Bobert  Fleetwood  Croughton  should  neglect 
to  pay  such  premium  or  to  deliver  the  receipts  for  the  same  within  four 
days  after  such  premiums  should  be  due,  at  any  time  during  the  continu- 
ance of  the  said  security,  then  it  should  be  lawful  for  the  plaintiff  and 
the  said  Edward  Wenman  Martin  and  the  survivor  of  them  to  pay  such 
premium  as  aforesaid,  and  that  all  such  payments  with  interest  for  the 
same  should  be,  and  the  same  were  accordingly,  thereby  charged  on  the 
premises.   First  breach :  That,  during  the  continuance  of  the  said  2000?. 
on  the  said  securities  in  *the  said  condition  of  the  said  bond  r^^noA 
recited,  interest  was  due  and  not  paid,  whereby  the  bond  became  ^ 
forfeited.    Further  breach  of  condition :  That,  during  the  continuance 
of  the  said  20007.  on  the  said  securities  in  the  said  condition  recited  and 
during  the  continuance  of  the  security  of  the  said  indenture,  the  said 
Robert  Fleetwood  Croughton  and  the  defendant  respectively  made  de- 
fault in  the  payment  of  seven  of  the  yearly  premiums  which  were  to  be 
aud  ought  to  have  been  paid  for  the  said  purpose  of  keeping  on  foot  the 
benefit  of  the  said  policy.     And,  for  a  further  breach  of  the  condition : 
That  by  reason  of  the  default  of  Bobert  Fleetwood  Croughton  to  pay  the 
said  interest  and  premiums  the  plaintifib  suffered  damage  to  them,  and 
defendant  did  not  indemnify. 

Plea,  for  defence  on  equitable  grounds,  set  out  the  indenture  in  hsec 
verba.    Nothing  however  turned  on  its  terms.     The  plea  then  averred 
that  the  making  of  the  deed  and  of  the  bond  was  one  transaction 
between  the  parties,  for  securing  to  the  plaintiffs  and  the  said  Edward 
Wenman  Martin  the  repayment  of  the  said  sum  of  20002.,  so  advanced, 
and  interest  thereon :  and,  as  part  of  that  transaction,  it  was  agreed  by 
and  between  the  said  parties  that  the  defendant  should  execute  the 
bond  as  a  surety  only  for  Bobert  Fleetwood  Croughton,  and  as  a  colla- 
teral and  further  security  for  the  performance  by  Bobert  Fleetwood 
Croughton  of  the  matters  and  things  in  and  by  the  said  condition  of 
the  said  bond  required  or  intended  to  be  done;  and  the  defendant 
nerer  was  nor  is  he  liable  for  or  in  respect  of  any  matter  or  thing  in 
the  said  condition  mentioned  otherwise  than  as  a  surety  only  for  the 
performance  of  the  same  by  the  said  Bobert  Fleetwood  Croughton :  and 
the  said  several  matters  and  ^things  and  defaults  in  the  said  r^cno-i 
several  breaches  mentioned  are  respectively  matters  and  things  ^ 
by  the  said  indenture  required  to  be  done  and  defaults  committed  by 
the  said  Robert  Fleetwood  Croughton  in  respect  of  the  premises,  and 
in  respect  whereof  the  defendant  is  liable  in  equity  as  such  surety  only. 
Averment :   that  every  part  of  the  said  sum  of  20002.  was  satisfied 
before  the  commencement  of  the  suit ;  and  « there  can  be  no  further 
breach  of  the  said  covenants  in  the  said  indenture,  or  of  the  said  con- 
dition, other  than  the  said  breaches  in  the  declaration  mentioned ;  and 
that  in  respect  of  the  said  sums  of  money  and  damages  sought  to  be 
recovered   by  the  plaintiffs  in  this  action  the  defendant  is  in  equity 
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entitled,  upon  his  b«ing  ready  aiad  willing  an<)  offering  to  pay  whatso- 
ever may  in  equity  be  found  to  be  due  to  the  plaintiflb  in  respect 
thereof,  and  in  respect  of  the  several  matters  and  things  in  and  by  tl^ 
said  indenture  required  or  covenanted  to  be  dose  by  the  said  Robert 
Fleetwood  Groughtoa,  together  witk  the  costs  of  this  action,  to  bare 
this  action  stayed,  and  the  said  several  securities,  that  is  to  say,  the 
said  indenture  of  even  date^  and  the  said  poHcy,  or  any  substituted 
policy,  or  some  or  one  of  them,  delivered  up  by  the  plaintiffs  to  bim 
the  defendant,  and  to  have  all  other  propev  and  necessary  acts  done  bj 
the  plaintiffs,  or  by  them  allowed  to  be  done  ia  their  names,  in  order 
that  the  defendant  may,  under  and  by  virtue  and  by  means  of  the  said 
securities,  so  far  as  the  same  may  in  equity  be  available  for  that  purpose, 
repay  and  recoup  himself  for  and  in  respect  of  all  such  payments  made, 
and  damages  sustained,  by  him  the  defendant  in  respect  of  the  pre- 
mises ;  and  wbich  payments  and  damages  the  said  Robert  Fleetwood 
Croughton  would  be  liable  to  r^ay  or  recoup  to  the  defendant 
*^R91  *^^^^^  ^^^  ^7  virtue  of  the  said  arrangement  and  agreemest." 

-^  Averment :  Iliat,  before  and  at  the  time  of  the  commencemeDt 
of  this  action,  the  defendant  was  and  still  is  ready  and  willing,  and 
before  the  commencement  of  this  suit  offered,  to  pay  to  the  plaintiffs 
whatever  was  in  equity  due  to  the  plaintiSb  as  aforesaid,  and  <(  hereby 
still  offers  to  the  plaintiffs  to  bring  here  into  Court  to  be  paid  to  the 
plaintiffs  whatsoever  sum  or  sums  of  money  may  be  found  by  this  Hon> 
curable  Court,  or  by  any  master  or  officer  of  this  Court  to  whom  it 
may  be  referred  to  make  inquiries  touching  the  premises,  to  be  dae 
firom  the  defendant  to  the  plaintiSb  in  respect  of  the  premises,  upon 
the  plaintifib  so  delivering  up  to  the  defencknt  for  the  purpose  afore* 
said  the  said  securities,  and  so  doing  of  permitting  to  be  done  in  their 
names  such  proper  and  necessary  acts  as  and  when  and  in  such  manner 
as  this  Honourable  Court  shall  direct ;  and  has  been  and  still  is  ready 
and  willing,  and  hereby  offers,  to  give  such  indemnity  to  the  plaintiffs, 
and  do  all  such  acts  touching  the  premises,  as  this  Court  shall  direct. 
And,  although  the  plaintiffb,  before  and  at  the  time  of  the  commence- 
ment of  this  action,  had  notice  of  the  premises,  and  well  knew  that  the 
defendant  was  ready  and  willing  as  aforesaid,  yet  the  plaintiffs  wholly 
refused,  and  stilt  do  refuse,  so  to  deliver  sp  the  said  securities  or  any 
part  thereof  to  the  defendant,  or  to  do  or  allow  to  be  done  in  their 
names  any  such  proper  or  necessary  act  whatever ;  and  the  plaintiffs 
claim  to  retain  and  hold  the  said  securities  contrary  to  the  equitable 
rights  of  the  defendant ;  and  they  insist  that  the  defendant  shall  make 
the  said  payments  and  pay  the  said  damages  without  having  or  being 
entitled  to  have,  the  said  securities  or  any  part  thereof  so  delivered  up 
^noo-i  to  him,  and  without  the  plaintiffs  ^doing  or  allowing  to  be  done 

-^  in  their  names  any  such  proper  and  necessary  act  whatever ;  and 
the  plaintiffs  insist  that  they  will  continue  to  hold  and  retain  the  said 
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securities  and  use  the  same  for  their  own  purposes  and  for  purposes 
other  and  different  from  the  aforesaid  purposes,  and  not  for  or  on  behalf 
of  the  defendant  to  any  extent  whatever^  notwithstanding  the  perform- 
ance bj  the  defendant  of  the  matters  and  things  which  he  is  so  ready 
and  willing  to  perform  as  aforesaid,  and  of  all  matters  and  things  which 
on  his  part  ought  in  equity  to  be  done :  and  they  altogether  dispute 
and  deny  the  said  equitable  rights  of  the  defendaat." 

Demurrer.     Joinder. 

There  were  a  replieation  on  equitable  groaads^  and  a  rejoinder  on 
equitable  grounds,  and  demurrers  to  each  of  them.  But,  the  Court 
haring  pronouneed  no  opinion  oa  these,  they  are  omitted  in  the  report. 

The  case  was  now  argued.  The  Court  (a)  desired  the  covnsel  to  eo)a- 
fine  their  arguments  in  the  firi^t  instaooe  entirely  to  the  demurrer  to 
the  plea. 

Bramwellj  for  the  plaintiff. — The  Oommon  Law  Procedure  Act,  1854 
(17  &  18  Vict.  c.  125),  8.  8^,  makes  it  lawforl  for  a  d^endant,  in  any 
cause  « in  which,  if  judgment  Were  obtained,  he  would  be  entitled  to 
relief  against  such  judgment  on  equitable  grounds,  to  plead  the  facts 
which  entitle  him  to  Such  relief  by  way  of  d^ence."     But  the  facts 
stated  in  this  plea  are  not  such  as  to  entitle  the  defendant  to  relief 
against  the  judgment  within  the  meaning  of  thlEit  section.    It  is  to  be 
oWrved  that  the  judgment  of  the  Court  of  common  *law  on  a  r^icyoA 
plea,  whether  it  be  a  plea  disclosing  a  defence  on  legal  or  on  ^ 
equitable  grounds,  is  the  same.     The  plea  is  not  good  unless  it  be  such 
as  to  support  a  judgment  that  the  plaintiff  take  nothing  by  his  writ ; 
for  the  Court  of  common  law  oan  giye  no  other  judgment.     Accordingly 
the  Court  of  Exchequer  hate  expressed  an  opinion  that  an  equitable 
defence  is  pleadable  only  when  the  faots  are  such  as  would  entitle  the 
defendant  to  a  perpetual  injunction  against  the  judgment,  absolute  and 
without  conditions :  Mines  Royal  Societies  v.  Magnay^  10  Exch.  489.t 
In  the  present  case,  if  the  defendant,  being  a  surety,  pays  all  that  he 
is  bound  to  pay,  he  has  an  equity  to  stand  in  the  position  ef  the  creditor, 
and  use  all  the  remedies  which  the  creditor  who  luis  been  paid  had  against 
the  principal  debtor.     That  will  entitle  him  to  file  a  bill  requiring  the 
creditor  to  assign  to  him  all  the  securities,  on  the  tetms  that  the  surety 
pays  all  that  was  due,  atid  gives  an  indemnity.     But,  though  the  juris- 
diction to  grant  relief  on  terms  might  probably  be  very  conveniently 
administered  by  this  Court,  no  such  jurisdiction  has  as  yet  been  given  to 
it     To  constitute  a  defetioe  under  seot.  88,  the  facts  must  at  the  time 
the  plea  is  pleaded  entitle  the  defendant  to  reKef  from  the  judgment. 
It  is  not  enough  that  if  something  is  done,  which  may  periiaps  not  be 
done,  the  defendant  wUl  afterwards  be  entitled  to  relief  from  it.     A 
single  judgment  that  the  plaintiff  iake  nothing  by  his  writ  would  work 
injustice.     A  judgment  th-it  the  iplain^iff  shall  take  nothing  by  his  writ, 

(a)  Lord  Ctimpbcll,  C.  J.,  Coleridge  aod  Erie,  Ji. 
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if  the  defendant  will  pay  what  is  due  on  the  plaintiff  conveying  the 
securities,  is  not  authorized  by  the  Act. 

^^j,.-       *0:  Bochfort  Qlarkcj  contrd.. — In  Mines  Royal  Societies  v, 
-'  Magnay  there  was  a  condition  to  be  fulfilled.     In  the  present 
plea  the  defendant  avers  that  he  has  done  what  in  equity  is  equivalent 
to  the  performance  of  all  conditions  precedent ;  for  he  has  offered  and 
is  ready  to  perform  them.     [Lord  Campbell,  G.  J. — I  do  not  find  that 
the  Court  of  Exchequer  in  Mines  Royal  Societies  t;.  Magnay  acted 
because  there  was  no  averment  in  the  plea,  in  that  case,  that  the  defend- 
ant was  ready  or  had  offered  to  execute  a  surrender :  their  ground  was 
that  the  relief  from  the  judgment  in  equity  would  not  be  perpetual  and 
unconditional.     In  this  case,  putting  your  equity  at  the  highest,  if  the 
plaintiff  hereafter  does  all  that  he  is  bound  to  do,  you  must  pay  him 
what  is  due.     How  is  that  to  be  worked  out  by  the  judgment  of  the 
Court  of  common  law  ?]    The  amount  due  upon  the  breaches  can  be 
easily  ascertained  by  the  master ;  and  the  defendant  in  his  plea  offers  to 
pay  whatever  may  be  so  found  due.     The  words  of  sect.  88  are :  if  the 
defendant  «  would  be  entitled  to  relief  against  such  judgment  on  equita- 
ble grounds,"  not  perpetual  and  fMioanditional  relief,  but  any  relief. 
Sect.  86  provides  the  remedy  where  the  machinery  of  this  Court  is  defect- 
ive ;  the  Court  then  has  a  discretionary  power  to  strike  out  the  plea. 
That  shows  that  the  Legislature  did  not  mean  to  limit  the  defence  to 
cases  where  the  relief  against  the  judgment  was  unconditional.     It  is 
enough  if  the  facts  show  that  equity  would  grant  relief  against  a  judg- 
ment till  the  plaintiff  is  willing  to  do  equity  and  give  up  the  securities. 
[COLBRIDGE,  J. — Supposing  that  to  be  so,  and  that  we  give  judgment 
for  you,  and  afterwards  the  plaintiff  does  do  equity,  and  the  defendant 
^oo^-i  nevertheless  will  ^not  pay  him,  a  possible  case.    What  then  would 
-^  be  the  plaintiff's  remedy  ?]     He  might  bring  a  fresh  action,  or 
he  might  have  relief  in  equity.     A  Court  of  equity  does  not  at  present 
entertain  a  suit  on  a  bond,  because  the  remedy  is  at  law ;  but,  if  the 
effect  of  the  new  Act  is  to  bar  the  plaintiff  at  law,  a  remedy  in  equity 
is  given  by  implication.     [Lord  Campbell,  C.  J. — If  our  judgment 
would  necessitate  either  a  fresh  action  or  a  suit  in  equity,  it  does  not 
finally  terminate  the  controversy.    If  it  is  necessary  to  read  the  Com- 
mon Law  Procedure  Act,  1854,  as,  by  implication,  giving  fresh  jurisdic- 
tion to  any  Court,  I  should  think  it  would  be  better  to  imply  a  power  to 
the  common  law  Courts  to  pronounce  new  judgments  in  the  nature  of 
equitable  decrees,  rather  than  to  imply  a  fresh  equity.]     The  power  of 
doing  full  justice  is  given  by  sect.  86.     The  Court  may  deal  with  this 
plea  by  striking  it  out  on  terms. 

Bramwelly  in  reply. — This  plea  does  not  disclose  any  ground  for  an 
equitable  defence  to  paying  the  money.  It  may  be  that  it  discloses  an 
equitable  right  to  collateral  benefits  which  will  arise  as  soon  as  the  money 
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is  paid.    Perhaps  it  would  be  well  if  this  Court  had  power  to  grant  such 
collateral  relief:  but  as  yet  the  Legislatare  has  not  given  the  power. 

Cur,  adv.  vult. 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  in  this  term  (June  12th)} 
delivered  judgment. 

We  are  of  opinion  that  upon  the  demurrer  to  the  plea  we  are  bound 
to  give  judgment  for  the  plaintiflfs. 

It  is  not  for  us,  sitting  here  judicially,  to  say  how  far  it  is  desirable 
or  expedient  that  equitable  jurisdiction  *shottld  be  given  to  Courts  r^tooi^ 
of  common  law.  We  have  only,  looking  to  the  language  of  the  ^ 
Legislature,  to  consider  what  equitable  jurisdiction  has  actually  been 
given  to  us,  bearing  in  mind  that,  unless  in  as  far  as  our  power  and  our 
procedure  have  been  altered  by  express  enactment,  or  reasonable  impli- 
cation from  what  has  been  expressly  enacted,  they  remain  unchanged. 
Under  the  88d  section  of  The  Common  Law  Procedure  Act,  1854,  we 
are  authorised  to  receive  this  defence  by  way  of  plea,  if  the  facts  pleaded 
iroald  entitle  the  defendant  to  relief  on  equitable  grounds  in  a  Court 
of  equity  against  a  judgment  obtained  in  this  action  in  a  Court  of  law, 
no  equitable  defence  having  been  set  up  there. 

The  first  objection  to  the  plea  is,  that  the  defendant  does  not  satis- 
factorily show  that,  if  such  a  judgment  were  obtained,  he  would  be  enti- 
tled to  relief  against  it  on  equitable  grounds  within  the  meaning  of  the 
enactment.  He  does  not  impeach  the  deed  sued  upon  as  fraudulent,  or 
show  that  a  judgment  obtained  in  this  action  would  not  be  honest.  On 
the  contrary,  he  admits  that  he  executed  the  deed,  that  he  broke  his 
covenant  in  the  manner  alleged  by  the  declaration,  and  that  he  is  liable 
to  pay  to  the  plaintiffs  the  several  sums  demanded  in  respect  of  arrears 
of  interest,  of  non-payment  of  the  premiums  of  insurance,  and  of  the 
costs  incurred  by  the  plaintiffs  against  which  he  was  bound  to  indemnify 
them.  He  only  contends  that,  after  having  made  these  payments,  or 
at  the  time  of  making  them,  he  is  entitled  to  have  the  policy  handed 
over  to  him  which  was  assigned  to  the  plaintiffs  as  a  security  for  the 
debt  due  to  them  from  the  principal  debtor  for  whom  he  was  surety, 
aUeging  that  the  plaintiffs  had  refused  to  hand  it  over  to  him,  although 
he  offered,  on  receiving  it,  *to  pay  the  sums  which  he  owed  them,  r^qna 
still  offering  to  pay  these  sums  and  to  indemnify  the  plaintiffs.  *- 
There  is  no  doubt  that,  as  a  surety,  having  done  all  that  is  incumbent 
upon  him  in  fulfilment  of  his  engagement,  he  would  be  entitled,  as 
against  the  debtor  for  whom  he  was  surety,  to  stand  in  the  shoes  of  the 
creditor,  and  to  have  an  assignment  of  any  security  which  the  satisfied 
creditor  held  for  the  debt  guaranteed.  But  no  authority  was  cited  to 
show  what  precise  relief  a  Court  of  equity  would  have  given  to  the 
defendant  if  judgment  had  been  obtained  against  him  in  this  action : 
and,  at  all  events,  we  conceive  that  he  would  be  entitled  to  no  relief 
against  the  judgment,  unless  he  filed  a  bill  against  the  now  plaintiffs 
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and  the  prindpal  debtor,  and  paid  into  Court  or  undertook  to  pay  the 
sums  which  he  admits  that  he  owes  to  the  plaintifis  on  the  judgment. 
He  could  only  ask  for  a  temporary  or  conditional  injunction  against 
suing  out  execution  on  th«  judgment^  not  for  a  perpetual  or  absolute 
injunction. 

The  very  important  question  therefore  arises,  whether,  where  a 
defendant  would  only  be  entitled  to  relief  against  a  jadgmeiit  to  the 
•extent  of  a  temporary  or  conditional  iiy'ttnctioo,  he  is  entitled  to  set  up 
liis  equitable  grounds  of  relief  by  way  of  defence  in  a  Court  of  law? 
We  are  of  opinion  that,  as  yet,  the  Legislature  has  authorised  us  to 
ireceiye  a  plea  disclosing  equitable  grounds  of  relief,  only  where  the  &cts 
would  entitle  the  defendant  to  an  absolute  and  perpetval  injunction 
against  the  judgment.  In  this  last  case  no  difficulty  occurs ;  far  the 
plea  is  a  simple  bar  to  the  action,  and  we  should  only  have  to  pronoimee 
the  common  law  judgment  «<  that  the  plaintiff  tak«  nothing  by  his  writ 
and  that  the  defendant  go  thereof  without  day."    But,  if  the  injunctiott 
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is  to  be  temporary  *or  conditional  in  equity,  at  common  hMr  we 


hare  no  such  judgment,  and  we  have  no  analogous  judgment. 
We  could  not  attempt  to  do  justice  between  the  parties  without  pro- 
nouncing, instead  of  a  common  law  judgment,  an  equitable  degree.  If 
upon  such  a  plea  we  were  to  give  judgment  in  bar  of  the  actioii,  all 
legal  remedy  would  be  gone,  although  the  defendant  confesses  his  lia- 
bility to  pay  the  sums  which  this  action  seeks  to  recorer.  It  is  said 
that  the  plaintiffs  might  afterwards  have  relief  in  equity^  or  might  per- 
haps  bring  another  action  when  they  have  transferred  the  policy  to  the 
defendant ;  but  we  think  that  it  was  intended  to  admit  a  plea  on  equita- 
ble grounds  only  where  final  justice  may  be  done  by  the  Court  ef  law 
in  the  pending  suit.  This  could  only  be  by  pronouncing  an  equitable 
decree.  But  we  have  no  warrant  to  pronounce  such  a  decree.  St 
«ect.  85  a  replication  is  supposed  to  follow  the  equitable  plea ;  and  com- 
mon law  procedure  is  still  contemplated.  Where  the  judgment,  if 
obtained,  would  be  substantially  reversed  by  a  perpetual  injunction  in 
equity,  that  which  would  be  sufficient  ground  for  the  perpetual  injunc- 
tion is  admitted  as  a  legal  defence,  in  the  same  manner  as  payment 
after  the  day,  which  at  common  law  was  only  ground  for  equitable 
relief  after  a  judgment  had  been  obtained  for  the  penalty  of  the  bond, 
was  by  the  statute  of  Anne  let  in  as  a  legal  defence,  and  as,  by  tbe 
recent  statute,  to  an  action  against  a  surety  on  an  instrument  vnd^ 
seal,  time  given  to  the  principal  debtor  without  the  consent  of  the 
surety  is  turned  into  a  legal  defence,  although  previously  it  was  only 
ground  for  equitable  relief.  But,  where  the  ground  for  equitable  relief 
is  not  a  complete  bar  to  any  proceedings  upon  the  judgment,  and  is  Dot, 
*3Q01  ^^  ^'<^^^^  by  V^^^y  ^  complete  bar  *to  the  action,  we  are  not  Fur- 
^  nished  with  any  means  of  doing  justice  between  the  parties* 
We  cannot  enter  into  equities  and  cross  equities ;  we  should  often    be 
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without  means  to  determine  what  are  the  fit  conditions  on  which  relief 
should  be  given :  no  power  is  conferred  upon  us  to  pronounce  a  condi- 
tional judgment ;  no  process  is  provided  by  which  we  could  enforce  per- 
formance of  the  condition ;  there  are  no  writs  of  execution  against  per- 
son or  goods  adapted  to  such  a  judgment ;  and  no  one  can  conjecture 
vbat  remedy  it  would  give  against  the  lands  of  the  debtor.  In  short 
we  think  that  a  plea  on  equitable  grounds  is  to  prevail  only  where, 
followed  by  a  common  law  judgment,  it  will  do  complete  and  final 
justice  between  the  parties.  Such  appears  to  have  been  the  view  of 
this  subject  taken  by  the  Judges  of  the  Court  of  Exchequer  in  Mines 
Royal  Societies  v.  Magnay,  10  Exch.  489,t  where  leave  was  refused  to 
plead  such  a  plea,  something  remaining  to  be  done  by  the  defendant 
before  he  could  have  claimed  a  perpetual  injunction  in  a  Court  of 
equity.  As  that  case  was  decided  merely  on  motion,  without  the  oppor- 
tuntty  of  carrying  it  into  a  Court  of  error,  we  should  not  have  con- 
sidered ourselves  bound  by  it  had  we  disapproved  of  it ;  but  we  entirely 
concur  in  the  reasoning  on  which  it  is  founded.  And  therefore,  without 
deeming  it  necessary  to  consider  the  replication  or  the  rejoinder,  on  the 
insufficiency  of  the  plea  we  give  judgment  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 
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Habeas  eorpoj.     Return  aettiog  oat  a  conviction  by  two  justicei,  tinder  itat  6  G.  4,  o.  129, 
whereby  prisoner  was  sentenced  to  six  weeks'  imprisonment)  and  an  order  of  Sessions,  pur- 
porting to  be  made  on  dismissing  an  appeal  against  tbis  conviction,  whereby  tbe  prisoner  wa«i 
ordered  to  be  imprisoned  pursuant  to  the  conviction. 

By  affidavits  it  appeared  that  prisoner  was  convicted  on  a  Saturday;  tbat  he  entered  into  recogni- 
eanees  before  the  eouTicting  justices,  pursuant  to  stat  6  G.  4,  s.  129,  s.  12,  which  were  per- 
fected on  the  Friday  next  after  the  conviction ;  that  on  the  ensuing  Monday  the  Sessions  were 
held,  and  the  appeal  called  on.  By  a  rule  of  the  Sessions,  in  all  cases  of  appeals,  not  other- 
wise directed  by  law,  notice  in  writing  must  be  given  on  or  before  Saturday  sennight  preceding 
the  Sessions.  Counsel  appeared  for  the  convicting  justices  as  respondenta;  and  on  their  objec- 
tion the  Sessions  dismissed  the  appeal,  because  this  rule  was  not  complied  with. 

Held :  that  the  Sessions,  if  they  thought  the  notice  given  not  sufficient  for  a  trial  then,  might 
bare  entered  and  respited  the  appeal,  but  were  not  justified  in  refusing  to  hear  it  under  tbe 
eireamstancea :  that  the  order  of  Sessions  was  therefore  not  a  sufficient  ground  for  the  prisoner's 
detention. 

fieM  also  that,  tbe  recognisances  having  been  entered  into  with  reasonable  promptitude,  the  oxev 
cation  was  suspended  until  the  appeal  was  heard,  or  finally  dismissed  through  the  appellant* s 
default;  and  that,  neither  of  these  events  having  happened,  the  conviction  did  not  afford  a 
ground  for  the  detention.  For  these  reasons  the  prisoner  was  Kberated,  the  Court  treating  the 
noognisances  as  still  in  force. 

Bot  the  Court*  on  the  facts  brought  before  it  by  the  affidavits,  ordered  a  mandamus,  peremptory 
in  the  first  instance,  to  issue  to  the  Sessions  to  enter  continuances  and  hear  the  appeal,  so  that 
jostiee  might  be  done. 

Smbie:  that,  where  no  notice  is  prescribed  by  an  Act  giving  an  appeal,  there  most,  on  princi- 
ples of  common  law,  be  reasonable  notice  given  to  the  respondents  before  the  appellants  are 
entitled  to  be  heard,  though  any  mode  of  giving  the  information  on  whieh  the  respondenti 
could  aet  may  be  sufficient. 

A  WRIT  of  habeas  corpus  ad  sabjiciendum  was  directed  to  the  Keeper 
VOL.  V. — 13 
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of  the  House  of  Correction  at  Durham  to  bring  up  the  body  of  William 
Blues,  returnable  at  Chambers. 

A  return  was  made  setting  out  a  conviction,  under  the  hands  and  seals 
of  John  Tosach  and  George  Potts,  justices  in  and  for  the  borough  of 
South  Shields  in  the  county  of  Durham,  by  which  Blues  was,  on  Satur- 
day the  24th  day  of  March,  1855,  convicted  before  the  two  justices, 
under  stat.  6  G.  4,  c.  129,  a.  8,  of  endeavouring  by  threats  to  force  a 
workman  to  depart  from  his  hiring,  and  was  adjudged  to  six  weeks 
imprisonment  with  hard  labour  in  the  gaol  of  Durham ;  under  which 
conviction  Blues  was  detained  until  March  80th,  when  he  was  enlarged 
♦2Q01  *^^  recognisances.  The  return  also  set  forth  the  following  order 
""•^  of  Sessions, 

"Durham,  1  At  the  General  Sessions  of  the  Peace,"  &c.,  "William 
to  wit.  j  Blues,  appellant,  and  John  Tosach  and  George  Potts, 
Esqrs.,  Justices  of  the  Peace  of  the  borough  of  South  Shields,  re8[fond- 
ents.  Upon  hearing  the  appeal  of  William  Blues  against  a  certain  con- 
viction'* (describing  it) :  "  It  is  ordered  that  the  said  appeal  shall  be 
and  the  same  is  hereby  disallowed,  and  the  conviction  confirmed  with 
costs ;  and  that  the  said  William  Blues  be  committed  to  the  custody  of 
the  Keeper  of  the  House  of  Correction  at  the  city  of  Durham"  pur- 
suant to  the  said  conviction.  The  return  stated  that  Blues  was  again 
^aken  into  custody  under  this  order,  and  was  at  the  time  of  the  return 
det'iined,  under  these  authorities. 

By  the  affidavits  it  appeared  that  Blues  was  convicted  before  the  two 
justices  on  Saturday  the  24th  March.  On  Wednesday  the  28th  March, 
two  sureties  applied  to  the  county  justices  to  take  their  recognisancea 
that  Blues  should  prosecute  an  appeal  with  effect.  On  Thursday  the 
29th  March,  the  two  justices  held  a  special  petty  sessions  for  the  pur- 
pose, and  took  their  recognisances ;  and  Blues,  having  entered  into  his 
own  recognisance,  was  enlarged  on  Friday,  SOth  March.  On  that  same 
day  he  gave  notice  of  appeal.  On  Thursday  the  2d  of  April  the  Dur- 
ham Sessions  were  held.  The  appeal  was  called  on ;  and  both  appellant 
and  respondents  appeared  by  counsel.  There  is  a  rule  of  the  Durham 
Sessions  that,  "  in  all  cases  of  appeal  not  otherwise  directed  by  law, 
notice  in  writing  should  be  given  to  the  respondents  by  the  appellants 
on  or  before  the  Saturday  sennight  preceding  the  sessions."     Tho't-e- 
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spondents'  counsel  called  on  the  appellants  to  *prove  a  notice  of 


appeal  pursuant  to  this  rule.  The  facts  bebg  as  above  related, 
the  appellant^s  counsel  could  not  prove  a  notice,  but  contended  that  the 
rule  did  net  spply  to  a  conviction,  which  in  fact  only  took  place  on  the 
Saturday  sennight  itself;  and  also  that  the  recognisances  were  sufficient 
notice.  The  Sessions  held  that  notice  might  and  ought  to  have  been 
given  on  the  very  day  of  the  conviction ;  and  they  refused  to  hear  the 
appellant,  and  made  the  order  set  out  in  the  return. 
Srle,  J.,  at  chambers  referred  the  matter  to  the  fall  Court,  and  in 
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the  mean  time  enlarged  the  prisoner  on  his  recognisance  to  abide  the 
decision. 

J.  TT.  EuddUston  now  moved  to  discharge  the  prisoner. — Stat.  6  G. 
4,  c.  129j  8. 12,  enacts  that  any  person  connoted  nnder  that  Act  «  shall 
have  liberty  to  appeal  from  every  such  conviction  to  the  next  Court  of 
general  sessions  or  general  quarter  sessions  of  the  peaoe  which  shall  be 
held  for  the  county/'  &c.,  <«  wherein  such  offence  was  committed ;  and 
that  the  execution  of  every  judgment  so  appealed  from  shall  be  sus- 
pended, in  case  the  person  so  convicted  shall  immediately  enter  into 
recognisances  before  such  justices  (which  they  are  hereby  authorized 
and  required  to  take),  himself  in  the  penal  sum  of  ten  pounds,  with  two 
sufficient  sureties  in  the  penal  sum  of  ten  pounds  of  lawful  money  of 
Great  Britain,  upon  condition  to  prosecute  such  appeal  with  effect,  and 
to  be  forthcoming  to  abide  the  judgment  and  determination  of  the  said 
ucxc  general  sessions  or  general  quarter  sessions,  and  to  pay  such  costs 
as  the  said  Court  shall  award  on  such  occasion ;  and  the  justices  in  the 
said  next  Court  of  general  sessions  or  general  quarter  '''sessions  r^coqj. 
are  hereby  authorized  and  required  to  hear  and  determine  the  ^ 
matter  of  the  said  appeal,  and  to  award  such  costs  us  to  them  shall 
appear  jast  and  reasonable,  to  be  paid  by  either  party,  which  decisioa 
shall  be  final ;  and  if  upon  hearing  the  said  appeal,  thejudgment  of  the 
ja$tices  before  whom  the  appellant  shall  have  been  convicted  shall  be 
affirmed,  such  appellant  shall  immediately  be  committed  by  the  said 
Court  to  the  common  gaol  or  house  of  correction,  without  bail  or  main- 
prise, according  to  such  conviction,  and  for  the  space  of  tin^e  therein 
mentioned."  The  return  sets  out  a  conviction  under  this  Act ;  but, 
the  execution  on  that  conviction  having  been  suspended,  it  affords  no 
ground  for  the  detention  of  the  prisoner.  And  the  order  of  quarter 
sessions  does  not  afford  any  ground  for  his  detention,  as  the  sessions 
are  authorized  to  commit  only  if  <«  upon  hearing  the  said  appeal'*  the 
jodgment  be  affirmed.  Here  the  Sessions  refused  to  hear  the  appeal ; 
and  therefore  their  order  was  without  juriadiction,  [CoLBRinGE,  J,*^ 
If  the  Sessions  were  wrong  in  requiring  compliance  with  their  rule  &s 
to  notice,  so  that  a  mandamus  might  go  to  enter  continuances  and  hear 
the  appeal,  it  would  seem  that  there  has  not  been  a  hearing.  But  how 
would  it  be  if  they  were  right  in  requiring  compliance  with  their  rule  ?] 
They  were  not  right.  No  notice  is  required  by  the  Act;  and  the 
entering  into  recognisances  is  sufficient ;  Bex  v.  The  Justices  of  Essex, 
4  B.  &  Aid.  276  (E.  C.  L.  B.  vol.  6),  Bex  v.  The  Justices  of  Kent,  6 
M.  4  S.  258, 1  Burn's  Justice,  159  (ed.  29),  tit.  AppeiO,  IV.  (1).  A 
point  was  made  at  one  time  for  the  respondents,  that,  the  recognisances 
having  been  entered  into  a  few  days  *after  the  conviction,  the  rit^t^Qc 
parties  did  not  enter  into  them  « immediately :"  but  that  word  ^  " 
in  this  enactment  means  merely  with  reasonable  promptitude ;  Begioa 
9.  Aston,  1  L.  M.  &  P.  491. 
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Hew  showed  cause  in  the  first  instance. — It  is  not  disputed  that  tbe 
recognisances  were  entered  into  promptly  enough.     But,  though  the 
entering  into  recognisances  suspended  the  execution,  it  did  not  put  an 
end  to  the  conviction.     The  suspension  only  endures  till  the  appeal  is 
dismissed ;  and  here  it  was  dismissed.     It  is  said  that  it  was  dismissed 
erroneously,  because  the  dismissal  was  on  the  ground  of  no  notice  haviog 
been  given.     Bex  v.  The  Justices  of  Essex,  4  B.  &  Aid.  276,  and  Bei 
V.  The  Justices  of  Kent,  were  decisions  on  Acts  which  made  the  enter- 
ing into  recognisances  to  prosecute  the  appeal  a  condition  precedent  to 
the  appeal ;  and  Bayley,  J.,  puts  his  decision  in  Rex  v.  The  Justices  of 
Essex  on  that  ground.     He  holds  that  « the  informer  must  have  known 
that  it  was  the  intention  of  the  party  convicted  to  appeal,  and  any 
further  notice  was  therefore  unnecessary."    It  may  be  that  sucli  an 
enactment,  by  implication,  makes  the  execution  of  the  recognisance 
sufficient  notice  to  all  concerned.     In  the  present  Act,  however,  the 
person  convicted  may  appeal  without  any  recognisance.     The  ezecntion 
is  not  suspended  by  the  appeal  unless  he  enter  into  recognisances;  but 
he  may  prosecute  his  appeal  whilst  in  prison ;  and  then,  according  to 
the  argument  on  the  other  side,  appear  by  his  attorney  at  sessions  and 
have  the  conviction  reversed  without  opposition,  unless  the  respondents, 
*2Qf)1  ^^  accident,  have  discovered  his  intentions  to  appeal  in  sufficient 
-'  time  to  be  prepared  for  '^trying  the  appeal.     It  is  assumed  that 
no  notice  of  an  appeal  is  required  unless  it  be  given  by  statute.    That 
is  a  mistake.     The  principles  of  common  law  and  natural  justice  require 
that  both  litigants  should  have  the  opportunity  to  be  prepared  for  every 
trial ;  and,  applying  those  principles  to  the  trial  of  appeals,  reasonable 
notice  is  required  except  where  some  express  enactment  supersedes  it. 
Stat.  43  El.  c.  2,  s.  6,  gave  an  appeal  against  poor  rates,  withoHt 
expressly  requiring  notice :  yet  it  has  always  been  required  before  trial. 
Stat.  IS  &  14  G.  2,  c.  12,  s.  2,  gave  a  simple  appeal  against  an  order 
of  removal ;  yet  notice  was  always  required ;  though  there  appears  to 
have  been  litigation  as  to  the  degree  of  notice  until  stat.  9  O.  1,  c.  T, 
8.  8,  settled  what  it  should  be.     In  the  present  case  no  notice  at  all  was 
given  to  the  prosecutor,  the  party  grieved,  although  the  convicting 
justices  had  knowledge  that  there  were  recognisances.     [Lord  Camf 
BELL,  C.  J. — The  affidavits  show  that  the  sessions  did  not  proceed  on 
the  absence  of  notice  to  the  prosecutor;  they  treat  the  two  convicting 
justices  as  the  respondents,  and  decide  on  the  ground  that  they  had 
not  sufficient  notice.    Now,  if  they  were  right  in  thinking  no  notice 
given  later  than  the  Saturday  sennight  reasonable  notice,  the  sessions 
held  on  the  2d  April  were  not  the  next  sessions  after  the  conviction, 
that  is,  not  the  next  sessions  to  which  the  person  convicted  could  prac- 
tically appeal.     On  that  supposition  the  sessions  ought  to  have  entered 
and  respited  the  appeal,  not  to  have  dismissed  it.]     That  may  prevent 
the  detention  of  the  prisoner  under  the  order  of  sessions ;  but  the  con« 
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viction  is  now  in  force.  The  execution  was  suspended  pending  the 
appeal,  but  revived  when  the  appeal  was  at  an  end.  [Lord  Campbell, 
C.  J. — Execution  was  suspended  till  the  ♦appeal  was  lawfully  ri^nqj 
terminated.  On  the  supposition  that  the  prisoner  has  done  all  ^ 
that  he  was  bound  to  do  to  prosecute  the  appeal,  it  is  not  lawfully 
terminated.  Justice  seems  to  require  that  the  appeal  should  be  heard 
on  the  merits,  and  that  the  prisoner's  recognisances  should  be  enlarged 
till  it  is  heard.]  The  prosecutors  will  consent  to  anything  that  may 
facilitate  that  course,  if  an  undertaking  be  given  that  no  action  be 
brought  in  consequence  of  the  quashing  of  the  order  of  sessions. 

J.  W.  Huddle9tan,  contrd.. — The  prisoner  is  entitled  to  his  discharge 
without  any  conditions.  He  stands  on  his  rights,  and  gives  no  under- 
taking and  no  assent.  The  execution  was  suspended  till  the  sessions 
were  seised  of  the  appeal.  As  soon  as  they  had  seisin  of  it  the  execu- 
tion was  gone.  [Crompton,  J. — ^I  think  the  construction  of  the  enact- 
ment is  that  the  execution  is  suspended  so  long  as  the  appellant 
continues  to  prosecute  his  appeal,  and  take  the  right  steps  to  have  it 
heard,  and  no  longer ;  so  that,  if  the  sessions  were  justified  in  refusing 
to  hear  the  appeal  because  of  the  appellant's  failure  to  give  sufiicient 
notice,  the  suspension  ceased  when  the  appeal  was  dismissed.]  They 
were  not  justified.  Rex  v.  The  Justices  of  Kent,  6  M.  &  S.  258,  is  an 
authority  to  that  effect  as  well  as  Rex  v.  The  Justices  of  Essex,  4  B.  & 
Aid.  276.  Cur.  adv.  vult. 

Lord  Campbell,  C.  J.,  on  the  ensuing  day  (June  8),  delivered  judg- 
ment. 

It  appears  by  the  return  that  the  prisoner  is  detained  in  custody 
under  an  order  made  by  the  Court  of  *Quarter  Sessions  on  dis-  r^oog 
missing  his  appeal  against  a  conviction.  The  conviction  was  ^ 
under  stat.  6  G.  4,  c.  129.  By  sect.  12  of  that  Act,  any  person  con- 
victed may  appeal ;  and,  on  entering  into  a  recognisance,  with  sureties, 
to  appear  and  prosecute  the  appeal,  he  is  entitled  to  have  execution 
upon  the  conviction  suspended.  Now  suspending  here  must  mean 
suspending  it  until  the  conviction  had  been  affirmed  upon  hearing  the 
appeal,  or  until  the  appellant  had  by  his  default  abandoned  the  appeal. 
The  conviction  in  the  present  case  never  was  confirmed  upon  hearing ; 
for  the  Court  of  Quarter  Sessions  refused  to  hear  it.  It  cannot  be  said 
to  have  been  abandoned  by  the  appellant ;  for  within  a  reasonable  time 
(which  is  what  is  meant  in  the  Act  by  « immediately")  he  entered  into 
the  recognisances ;  he  appeared  at  the  Quarter  Sessions  to  prosecute 
his  appeal ;  be  was  ready  to  do  so ;  and  the  Quarter  Sessions  refused  to 
hear  him,  because  he  had  not  complied  with  their  rule  requiring  notice 
in  writing  to  be  given  on  or  before  the  Saturday  sennight  preceding 
the  sessions.  We  think  that  they  were  wrong  in  dismissing  the  appeal, 
33  they  ought  to  have  allowed  the  appeal  to  be  entered  and  respited, 
if  they  thought  the  notice  given  was  insufficient  for  a  trial  at  that 
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_  _ 

sessions.  That  being  so,  thej  had  no  authority  to  order  the  appellant 
to  be  committed ;  and  he  is  unlawfully  detained  under  their  order,  and 
is  entitled  to  be  liberated. 

But  though  the  sessions  have  made  a  mistake,  justice  is  not  to  be 
defeated.  We  shall  therefore,  on  these  afiSdavits,  order  a  mandamns, 
peremptory  in  the  first  instance,  to  the  sessions,  directing  them  to  enter 
continuances  and  to  hear  the  a'^peal.  If  the  prisoner  appears  and 
*9QQ1  ^^^^^  ground  of  appeal,  the  conviction  will  be  quashed  *aDd  he 

^  will  go  free  as  he  ought  to  do ;  if  the  conviction  is  lawful,  and  if 
ho  has  been  properly  convicted  and  sentenced,  he  will  undergo  the 
punishment  which  the  law  awards  against  him.     The  recognisances^  to 
appear  and  prosecute  the  appeal,  under  these  circumstances,  remain  in 
fall  force ;  and  he  will  be  bound  at  the  next  Quarter  Sessions  to  appear 
and  prosecute  the  appeal.     If  he  does  not  then  appear,  the  conviction 
may  be  affirmed,  the  suspension  on  the  execution  will  cease,  and  the 
prisoner  may  be  lawfully  detained.     We  are  not  called  upon  to  decide 
what  notice  of  appeal  is  required  under  such  circumstances :  bat  ve 
wish  that  it  should  not  be  supposed  that  the  Court  acquiesce  in  the  rule 
said  to  be  laid  down  by  Bayley,  J.,  in  Rex  v.  The  Justices  of  Essex, 
that,  if  an  Act  of  Parliament  giving  an  appeal  against  i  conviction  does 
not  prescribe  a  notice  in  terms,  there  is  no  occasion  to  give  notice  of 
the  appeal  to  the  opposite  party.     It  will  be  found  that  Baylej,  J., 
does  not  lay  down  such  an  universal  rule.     In  the  case  in  which  he  iiras 
giving  his  decision,  the  appeal  was  given  on  the  express  condition  of 
entering  into  a  recognisance ;  and  he  places  weight  upon  that,  and  sup- 
poses that,  the  Legislature  having  enacted  that  recognisances  were  to 
be  entered  into,  the  opposite  party  might  obtain  information  respecting 
the  recognisance  and  know  when  the  appeal  was  coming  on.    But, 
where  an  Act  simply  gives  a  power  of  appeal,  without  any  condition 
being  mentioned,  this  reason  does  not  apply.     For  my  own  part,  I  am 
of  opinion  that  it  is  necessary  that  notice  should  be  given  to  the  other 
♦3001  P^^^y  before  the  appeal  can  be  heard.     If  he  gives  the  other  *side 

-^  information  in  any  way,  on  which  the  other  side  may  act,  that 
may  be  sufficient  notice :  but,  if  he  in  no  manner  gives  information  to 
the  opposite  side,  so  that  they  may  be  prepared  to  oppose  his  appeal,  I 
do  not  think  that  he  is  entitled  to  have  it  heard.  According  to  the 
principles  of  natural  justice  and  common  sense,  a  person  convicted  most 
not  appear  to  acquiesce  in  the  conviction,  and  then  reverse  it  on  appeal 
behind  the  back  of  the  other  side,  that  other  side  knowing  nothing 
whatever,  and  having  no  reason  to  suppose  that  there  would  be  anj 
appeal.  Therefore,  however  it  may  be  in  such  a  case  as  Rex  v.  The 
Justices  of  Essex,  where  the  Act  contains  an  express  condition  upon 
which  the  appeal  is  given,  I  am  of  opinion  that,  where  an  appeal  is 
given  simply,  there  is  an  implied  condition  that  before  the  hedring 
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notice  shoald  be  given  to  the  other  party,  so  that  both  may  be  heard 
and  justice  be  done. 

Coleridge,  J. — I  should  not  have  said  one  word :  but,  as  my  Lord 
has  used  language  as  if  he  was  expressing  his  own  opinion  only  as  to 
tbc  necessity  of  notice,  I  wish  to  say  that  I  entirely  concur  in  every 
observation  he  has  made.  Order  accordingly. 


*CANNAN  and  Others,  Assignees  of  MEDLEY  and  ADAM,  p^^^- 
Bankrupts,  v\  REYNOLDS  and  SERVICE.     June  12.      ■-  ^^^ 

Plaintifi  bariDg  delivered  a  declaration  against  A.  and  B.,  and  another  against  A.  and  C,  with 
pftrticttlars  of  demand  in  each,  A.  and  6.  suffered  judgment  by  defaalt  on  10th  January,  and 
paid  the  amoant  claimed  in  the  particulars  in  that  action.  Afterwards  A.  and  C.  pleaded  to 
the  action.  Plaintiffs,  in  the  latter  part  of  April,  discovered  that  by  mistake  they  had  included 
in  the  particulars  delivered  to  A.  and  0.  items  which  ought  to  have  been  in  the  particulars 
delivered  to  A.  and  B.  On  affidavit  of  these  facta,  and  that  A.  and  B.  were  aware  of  the  mis* 
take,  and  allowed  judgment  to  go  by  default  on  purpose,  the  Court  (Lord  Campbell,  0.  J., 
Coleridge  and  Crompton,  Js.)»  iu  Trinity  Term,  made  absolute  a  rule  to  set  aside  the  judg- 
ment signed  against  A.  and  B.,  and  amend  the  particulars  of  demand,  on  plaintiffs  paying 
all  costs  and  refunding  the  money  received.  Erie,  J.,  doubting  as  to  the  jurisdiction  to  make 
inch  a  rule. 

WiLLES,  in  this  term,  obtained  a  rule  calling  on  the  defendants  to 
show  cause  why  the  judgment  signed  in  this  action  should  not  ,be  set 
aside,  and  the  plaintiff  be  at  liberty  to  amend  his  particulars  of  de- 
maod,  and  proceed  in  the  action. 

From  the  affidavits  on  both  sides,  it  appeared  that  the  defendant 
HejQolds,  up  to  Ist  May,  1853,  was  in  partnership  with  a  person  of 
the  Dame  of  Farnell)  and  afcer  that  date,  with  the  other  defendant  Ser- 
vice :  and  the  bankrupts  had  extensive  dealings  with  both  firms  of  Rey- 
nolds &  Farnell  and  Reynolds  &  Service.  The  assignees  issued  a  writ 
against  the  defendants,  who  appeared ;  and  plaintiffs  delivered  a  decla^ 
ration  with  particulars  of  demand,  dated  2d  December,  1854,  claiming, 
as  a  balance  due  on  the  account  between  the  defendants  and  the  bank- 
rapts,  166{.  12%,  id.  They  also  issued  a  writ  against  Reynolds  and 
Parnell,  who  appeared  \  and  the  plaintiffs  delivered  to  them  a  declara- 
tion with  particulars  of  demand  claiming  2612.  0^.  2d.  as  the  balance 
of  account  between  those  defendants  and  the  bankrupts.  The  sums 
claimed,  in  each  case,  were  the  balances  appearing  in  the  bankrupt's 
books  against  the  respective  firms.  *The  defendants  in  Cannan  r^oAn 
V.  Reynolds  k  Service  did  not  plead ;  and  judgment  was  signed  ^ 
against  them  for  want  of  a  plea  on  16th  January,  1855,  for  the  1662. 
12<.  4<2. ;  which  amount  with  costs  was  paid  by  them  to  the  plaintiffs. 
In  the  other  action  of  Cannan  v.  Reynolds  &  Farnell  the  defendants 
paid  into  Court,  on  18th  January,  1855, 1342.  The  plaintiff's  solicitor 
caused  the  bankrupt's  books  to  be  examined  for  the  purpose  of  ascer- 
taining what  replication  should  be  pleaded  in  this  action ;  when  it  was 
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discovered  that,  by  mistake,  several  items  had  been  debited  to  Reynolds 
&  Farnell  which  ought  to  have  been  debited  to  Reynolds  &  Service; 
BO  that,  though  the  amount  claimed  in  the  two  actions  was  correct,  it 
was  improperly  divided  between  them.  It  was  sworn  on  behalf  of  the 
plaintiffs,  and  not  denied  on  the  part  of  the  defendants,  that  whea 
judgment  was  allowed  to  go  by  default  the  defendants  were  aware  of 
the  mistake. 

As  soon  as  this  mistake  was  discovered,  a  summons  to  set  aside  the 
judgment  was  taken  out  on  26th  April,  at  Chambers,  before  Wight- 
man,  J.,  who,  after  repeated  adjournments  and  hearings,  refused  to 
make  any  order. 

Kannen  now  showed  cause. — There  have  before  been  several  attempts 
to  reopen  matters  finally  settled ;  as  in  Lord  Bagot  v.  Williams,  3  B.  j: 
C.  235  (E.  C.  L.  R.  vol.  10),  Marriot  v.  Hampton,  7  T.  R.  269 ;  but 
they  have  always  failed  on  the  ground  that  the  judgment  was  conclu- 
sive. This  is  the  first  instance  in  which  a  plaintiff  has  attempted 
to  set  aside  his  own  judgment,  when  there  has  been  no  fraud  on  the 
if.nfin-x  part  of  the  defendant.  [Coleridge,  J. — It  is  the  every  day's 
^  ^practice  at  Chambers  to  set  aside  regular  judgments  on  terms, 
though  there  is  no  fraud.  Do  you  say  that  this  practice  is  a  usarpa- 
tion  ?]  That  is  done  when  the  proceedings  are  all  in  fieri.  Here  there 
has  been  a  lapse  of  time.  There  is  no  distinction  in  this  respect  be- 
tween a  judgment  by  default  and  a  judgment  after  verdict.  [Crohp- 
TON,  J. — Do  not  assume  that  the  Court  could  not  set  aside  a  judgment 
after  verdict,  on  a  proper  case  being  made,  though  there  was  no  fraud. 
Mistake  is  a  ground  of  relief  in  equity  as  well  as  fraud.  The  Coart  in 
its  discretion  certainly  would  not  set  a  judgment  aside  unless  the  cir- 
cumstances were  such  that  they  could  place  the  parties  in  the  same 
position  in  which  they  would  have  been,  but  for  the  mistake ;  but  have 
they  no  power  in  any  case  to  do  so  ?]  They  have  no  such  power.  At 
all  events  it  has  never  been  done ;  Mellish  v.  Richardson,  7  B.  &  C.  819 
(E.  C.  L.  R.  vol.  14),(a)  which  may  be  relied  on,  was  an  amendment,  pro- 
perly so  called,  a  rectification  of  a  slip  of  the  clerk.  But  this  was  no 
clerical  error ;  the  judgment  was  signed  as  the  plaintiffs  intended  it  to 
be ;  and  what  is  now  sought  is,  not  to  amend  it,  but  to  set  it  aside. 
Emery  v.  Webster,  9  Exch.  242,f  was  not  a  case  of  setting  aside  a 
judgment.  [Crompton,  J. — The  proceedings  there  were  put  upon  the 
record,  and  error  brought  in  the  Exchequer  Chamber ;  Webster  v.  Emer  j, 
10  Exch.  901.t  The  Court  in  error  could  inquire  only  whether  my  bro- 
ther Parke  who  made  the  order  had  authority  to  do  so ;  and  the  decision 
in  error  was  that  he  had.]  But  there  the  order  was  made  immediately 
after  the  taking  of  the  money  out  of  Court,  taxation,  and  payment  of 
costs.    Here  it  is  after  execution.     [Lord  Campbell,  C.  J. — What  do 

(a)  S.  C,  in  Dom.  Proe.|  1  CL  A  F,  224. 
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*jou  say  is  the  limit  to  the  power  of  the  Court  to  set  aside  a  r^qnj. 
regular  jadgment  on  the  ground  of  mistake  ?  Do  you  say  that  ^ 
the  Court  has  no  power  as  soon  as  judgment  is  signed  ?  Or  what  is  the 
limit?]  In  Wade  v.  Simeon,  13  M.  &  W.  647,  649,t  Alderson,  B.,  states, 
as  the  limit,  that  the  Court  may  interfere  <(at  any  time  before  judg- 
ment signed  and  execution  executed."  [Erle,  J. — The  old  legal  fic- 
tion was  that  the  Term  was  one  day ;  and  it  was  supposed  that  every- 
thing remained  in  paper  and  was  amendable  as  such  to  the  end  of  the 
Term.  After  that  it  was  a  recorded  judgment.  Coleridge,  J. — At 
Chambers  we  set  aside  judgments  every  day  after  execution  executed ; 
and  we  never  inquire  whether  it  is  in  Term  or  not.] 

Wiiles^  in  support  of  his   rule. — ^No   doubt,  whilst  this  judgment 
stands  the  plaintiffs  are  barred.     That  is  the  reason  why  they  have 
occasion  to  apply  to  set  it  aside.     The  facts  show  that  the  defendants, 
knowing  perfectly  well  that  the  plaintiffs  were  under  a  mistake,  allowed 
jadgment  to  go  by  default  on  purpose ;  that  was  not  a  fraud ;  but  it 
was  their  object  to  obtain  an  unconscientious  advantage,  which  they 
now  seek  to  keep :  if,  therefore,  the  Court  has  power  they  will  amend. 
[Erlb,  J. — ^It  is  just ;  and  it  may  be  legal :  but  I  think  it  is  without 
precedent.]     Usher  v.  Dansey,  4  M.  &  S.  94  (E.  C.  L.  R.  vol.  30), 
shows  that  tbe  limit  is  not  to  the  Term.     [Erle,  J. — That  was  an 
amendment  under  one  of  the  statutes  of  jeofails,  which  the  present  is 
not.]    The  Common  Law  Procedure  Act,  1852,  15  &;  16  Vict.  c.  76,  s. 
222,  gives   the  Court  full  authority  to   make   amendments.     [Lord 
Campbell,  O.  J. — ^I  doubt  if  you  *can  bring  this  case  within  r^itOAc 
that  enactment ;  for  you  ask,  not  to  amend  a  defect  or  error,  ^ 
but  to  set  aside  a  judgment  entered  up  as  you  meant  it  to  be.     If  we 
have  power  to  make  the  rule  absolute,  it  must  be  under  our  general 
jorisdictioD.]     That  jurisdiction  is,  as  has  been  pointed  out  by  some 
members  of  the  Court,  habitually  exercised ;  generally,  it  is  true,  in 
favour  of  defendants ;  but  why  should  it  not  be  done  in  favour  of  a 
plaintiff?     [Erle,  J. — If  a  defendant  in  a  case  like  Harriot  v,  Hamp- 
ton applied  to  the  Court  to  set  aside  a  judgment  founded  on  a  verdict 
on  a  plea  of  payment,  and  showed  us  the  receipt,  could  we  grant  him 
relief?     Ho  might  urge  every  argument  you  now  urge.]     There  is  a 
role  of  practice  as  to  the  time  within  which  motions  for  new  trials  must 
be  made ;  (a)  and  that  might  interpose  a  difficulty. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  this  rule  should  be 
made  absolute  on  terms.  It  cannot  be  disputed  that  it  is  in  furtherance 
of  justice ;  and  we  are  all  agreed  that,  if  we  have  jurisdiction  to  make 
such  an  order  under  such  circumstances,  this  is  a  fit  case  in  which  to 
exercise  it.  I  do  not  think  that  The  Common  Law  Procedure  Act, 
1852,  gives  us  this  jurisdiction ;  but  I  do  think  that  we  have  a  general 
equitable  jurisdiction  over  our  judgment.     It  is  not  disputed  that  a 

(a)  See  Carter  «.  Smith,  4  E.  A  B.  696  (E.  C.  L.  R.  toI.  82). 
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defendant  may,  after  execution  has  been  executed,  apply  to  have  tbe 
judgment  set  aside  on  terms  of  paying  all  costs  and  placing  the  plain- 
tiff in  the  same  situation  as  if  there  had  been  no  mistake  made,  and 
that  orders  to  that  effect  are  constantly  made ;  and  it  is  not  disputed 
^^r.^-^  that  in  cases  of  *fraud  the  Court  might  set  aside  any  judgmeDt 
-*  at  any  time.  In  equity  mistake  affords  a  ground  for  relief  as 
urell  as  fraud.  It  is  suggested  that  such  a  jurisdiction  as  this  will  be 
liable  to  abuse ;  but  I  do  not  feel  that  to  be  a  forcible  argument,  as 
the  discretion  of  the  Court  is  a  sufficient  guarantee  against  abase.  In 
the  present  case  no  prejudice  can  arise  to  the  defendant,  and  jastice 
will  be  done  by  making  tbe  rule  absolute.  We  are  asked  what  are  the 
limits  of  our  jurisdiction,  and  whether  we  could  do  this  at  any  time.  I 
answer  that  lapse  of  time  becomes  after  a  season  a  bar,  as  soon  as  tie 
Court  in  its  discretion  sees  that  it  has  been  such  as  must  work  preju- 
dice. 

CoLERiDQE,  J. — The  only  question  is  whether  we  have  jurisdietioQ 
to  make  the  order  as  prayed ;  for,  if  we  have,  no  doubt  it  will  do  jus- 
tice to  make  it.  What  is  sought  is  not  to  amend  any  defect  or  error  in 
the  proceedings,  so  as  to  bring  the  case  within  the  statutable  authority 
given  by  The  Common  Law  Procedure  Act,  1852,  or  the  old  statutes  of 
jeofails ;  but  it  is  sought  to  set  aside  a  judgment  signed  as  the  plain- 
tiff intended  it  to  be  signed,  on  the  ground  that  it  was  done  in  mistake, 
in  order  that  the  plaintiff  may  not  be  precluded  by  it.  We  are  not  tu 
decide  now  anything  on  the  merits,  but  to  leave  those  to  be  decided 
hereafter.  I  think  this  can  be  done  without  any  prejudice  to  the  defend- 
ants. No  doubt,  if  the  merits  really  are  as  is  represented,  and  tbe 
defendants  have  no  other  answer,  the  result  may  be  changed ;  bat  the 
defendants  are  not  prejudiced  by  being  compelled  to  do  right.  Thej 
are  entitled  to  be  put  in  the  same  position  as  if  the  mistake  had  not 
been  made ;  and  the  nature  of  the  case  permits  that  to  be  done.  Then 
*^071  ^  ^^^^^  that  the  *practice,  now  inveterate,  and  of  every  day 
^  occurrence  at  Chambers,  of  setting  aside  judgments,  whether 
regular  or  irregular,  whether  after  execution  executed  or  before,  on 
terms,  shows  that  we  have  jurisdiction  to  do  this. 

Erle,  J. — I  am  not  prepared  to  dissent  from  the  judgment  of  tho 
rest  of  the  Court.  I  have  a  strong  feeling  that  it  is  important  thai  a 
^  regular  judgment  should  be  final,  and  that  the  person  who  has  obtained 
it  should  not  hold  it  precariously  at  the  direction  of  the  Court.  I  think 
the  jurisdiction  to  set  aside  a  judgment  has  not  hitherto  been  carried 
80  far  as  in  the  present  case ;  but  I  am  not  prepared  to  lay  down  the 
limits  of  that  jurisdiction ;  and,  not  being  so,  I  do  not  dissent  from  the 
decision  of  my  Lord  and  my  Brothers. 

Crompton,  J. — I  think  this  case  falls  within  the  principle  on  which 
we  act  every  day  at  Chambers,  when  we  set  aside  judgments,  whether 
in  term  or  out  of  term,  on  the  ground  of  mistake.     It  generally  happens 
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that  the  judgment  is  set  aside  at  the  instance  of  the  defendant,  against 
whom  the  plaintiff  has  signed  judgment.  Here  the  plaintiffs  ask  to  set 
aside  the  judgment  signed  by  themselves,  on  the  ground  of  their  own 
mistake ;  and  they  can  obtain  it  only  on  the  terms  of  putting  the  de- 
fendants in  the  same  situation  as  if  the  mistake  had  never  taken  place. 
Id  this  case,  on  the  plaintiffs  paying  all  the  costs^  and  returning  the 
money  paid,  the  defendants  will  be  fully  reinstated  in  their  original 
situation.  I  think  the  jurisdiction  we  exercise  is  the  same  that  was 
exercised  in  Webster  v.  Emery,  10  Ezch.  901.t  In  that  case  the 
^defendant  had  paid  money  into  Court,  and  the  plaintiff  replied  r^icono 
by  taking  it  out.  The  costs  were  taxed  and  paid.  This  was  not  ^ 
in  form  a  judgment ;  but  it  was  in  substance  the  same  thing ;  it  was  a 
solemn  entry  on  the  record,  terminating  the  litigation  and,  whilst  it 
stood,  estopping  the  plaintiff  from  recovering  more.  There  was,  as 
here,  a  mistake  on  the  plaintiff's  part ;  on  that  ground  my  brother 
Parke  ordered  the  replication  to  be  set  aside  on  terms,  the  plaintiff  to 
be  at  liberty  to  amend  his  declaration.  The  plaintiff  did  amend  his  de- 
claration; and  the  whole  proceeding  was  put  upon  the  record  and 
broaght  before  the  Exchequer  Chamber  on  error.  The  Court  in  error 
decided  that  such  an  order  was  within  the  equitable  jurisdiction  of  the 
Court  over  its  records ;  they  could  not  inquire  as  to  the  manner  in 
which  the  Judge  had  exercised  his  discretion. 

I  think  that,  in  the  exercise  of  this  discretion,  time  is  of  great  im- 
portance. I  do  not  think  either  that  a  judgment  is  final  as  soon  as  it 
is  signed,  and  execution  executed,  or  that  it  is  precarious  and  may  be 
set  aside  at  any  time.  I  think  that  the  application  must  be  made  within 
a  reasonable  time  after  the  judgment  is  acted  on ;  and  the  only  point 
on  which  I  have  had  some  doubt  in  the  present  case  is,  whether  the 
lapse  of  time  has  not  been  so  considerable  that  it  ought  in  our  discretion 
to  be  in  itself  a  bar  to  this  application,  which  is  not  on  the  ground  of 
fraud  but  of  mistake.  Subject  to  the  effect  on  our  discretion  of  lapse 
of  time,  I  do  not  see  any  reason  why  the  same  equitable  relief  should 
not  be  given  in  case  of  mistake  as  of  fraud. 

The  rule  was  drawn  np  that,  «  upon  repayment  of  the  debt  and  costs, 
and  on  payment  of  the  costs  at  chambers,  and  of  this  application,  to  be 
respectively  taxed  by  One  *of  the  masters,  the  judgment  signed  r^icona 
herein  be  set  aside,  and  that  the  plaintiffs  be  at  liberty  to  amend  ^ 
their  particulars  of  demand ;  and  it  is  further  ordered  that  the  defend- 
ants be  at  liberty  to  plead,  but  not  to  set  up  the  payment  of  the  money 
returned  " 
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Defendant  wa«  oatlawed  on  a  judgment  entered  against  him  for  00002.  for  money  borrowed.  H« 
then,  as  appeared  bj  the  record,  oame  into  Court  by  attorney,  and  assigned  error  in  fact  (is 
the  award  of  the  exigent  and  allooator  exigent)  on  the  Judgment  of  outlawry,  and  pn/«d 
reversal  of  that  judgment 

Plaintiff  demurred  to  the  assignment  of  error;  and  defendant  joined.  Afterwards,  plaintiff 
pleaded,  puis  darrein  oontinuanoe,  to  the  assignment  of  error ;  and  showed,  by  the  plea,  that 
the  judgment  was  entered  up  on  a  warrant  of  attorney  given  by  the  defendant,  by  which  war- 
rant plaintiff  authorised  the  attorney,  in  defendant's  name  and  as  his  act  and  deed,  to  ngn, 
seal,  and  execute  a  release  in  the  law  to  the  plaintiff  of  all  and  all  manner  of  error  and  erron, 
writ  and  writs  of  error,  and  all  heneflt  and  advantages  thereof,  and  all  misprisions  of  enor  a&d 
errors,  defects  and  imperfections  whatsoever,  had,  made,  committed,  done,  or  suffered,  or  to 
be  had,  made,  committed,  done,  or  suffered,  in,  about,  touching,  or  concerning  the  jadgnest, 
or  in,  about»  touching,  or  concerning  any  writ,  warrant,  process,  declaration,  plea,  entiy,  or 
other  proceeding  whatsoever,  of  or  any  way  concerning  the  same.  The  plea  then  stated  that, 
after  the  Joinder  in  demurrer,  the  attorney  had,  under  and  in  execution  of  the  power,  by  deed, 
in  the  name  of  defendant  and  as  his  act  and  deed,  remiaed,  released,  Ac,  to  plaintUI^  all  a&d 
all  manner  of  error,  Ac.  (following  the  power),  and  particularly  touching  the  exigent  and  all«* 
entur  exigent,  and  the  Judgment  of  outlawry.  The  replication  set  out  the  warrant  and  releaie. 
Demurrer.    Joinder. 

Hold :  1.  That  the  warrant  of  attorney  did  not  authorise  a  release  of  error  in  the  process  of  ooi- 
lawry ;  and  the  plea  puis  darrein  continuance  was  therefore  bad. 

2.  That  the  plaintiff  could  not  object,  to  the  assignment  of  errors  on  the  record,  that  the  defend- 
ant was  shown  by  such  record  to  have  appeared  by  attorney,  and  was  not  shown  to  have  given 
bail,  paid  money  into  Court,  or  satisfied  the  principal  judgment,  such  objections  being  api^ 
cable  only  to  the  practice  of  the  Court  as  to  allowing  the  appearance,  and  the  plaintiff  ben 
having,  by  the  course  of  pleading,  treated  the  defendant  as  properly  in  Court. 

But  the  Court  made  absolute  a  rule  to  set  aside  the  proceedings  in  error,  on  payment  of  all  ccsti 
by  the  plaintiff. 

Judgment  was  entered  up,  at  the  suit  of  the  plaintiff  against  the  de- 
fendant, for  60042.  4«.,  on  10th  August,  1853.  On  25th  November, 
1853,  and  28th  January,  1854,  respectivelj,  writs  of  exigent  and  allo- 
catur exigent  were  issued  against  the  defendant  on  the  judgment;  and, 
on  23d  March,  1854,  judgment  of  outlawry  was  pronounced  against  de- 
fendant on  these  writs. 

*3101      ^'^^^  defendant  assigned  error  on  the  judgment  of  outlawry. 
^  and  the  record  was  made  up  as  follows. 

« In  the  Queen's  Bench. 

<(  On  the  25th  day  of  January  in  the  year  of  our  Lord  1855. 

"  In  Error. 

<(  Afterwards,  that  is  to  say  on  the  25th  day  of  January  in  the  year 
1855,  comes  here  the  said  Sir  Sandford  Graham,  Baronet,  by  George 
Herbert  Kinderley,  his  attorney,  and  says  that  in  the  record  and  pro- 
ceedings aforesaid,  and  also  in  giving  the  judgment  aforesaid,  there  is 
manifest  error  in  this :  to  wit,  that  the  said  Sir  Sandford  Graham,  before 
and  at  the  respective  times  of  awarding  and  issuing  the  writ  of  exigent 
and  allocatur  exigent,  upon  which  the  said  judgment  of  outlawry  was 
pronounced,  was  in  parts  beyond  the  seas,  to  wit,  at,*'  &c. :  <<  and  this 
the  said  Sir  S.  G.  is  ready  to  verify :  wherefore  he  prays  judgment,  and 
that  the  said  judgment  of  outlawry"  be  reversed,  &c. 

The  plaintiff  demurred  to  the  assignment  of  error.  In  the  margin  of 
the  demurrer  was  written :  <<  Some  of  the  grounds  of  demurrer  are  that 
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the  plaintiff  in  error  has  not  pat  in  bail,  that  he  appears  bj  attorney, 
and  that  he  does  not  allege  that  he  was  beyond  sea  between  the  issuing 
the  writ  of  exigent  and  tlie  allocatur  exigent,  nor  between  the  allocatur 
exigent  and  the  judgment  of  outlawry." 

Joinder  in  demurrer. 

Afterwards  the  plaintiff  pleaded  to  the  assignment  of  errors,  puis 
darrein  continuance,  as  follows. 

"  The  27th  day  of  April,  in  the  year  of  our  Lord  1855. 

"And  now,  at  this  day,  comes  the  said  Leon  Solomon,  *by  r;„q-i-i 
Henry  Dyte  his  attorney  aforesaid,  and  says  that  the  said  ^ 
judgment  for  the  said  sum  of  6004/.  4«.,  in  the  said  writs  respectively 
mentioned,  was  recovered  and  obtained  and  entered  up  by  the  said 
L.  Solomon  against  the  said  Sir  S.  Graham  by  virtue  and  under  the 
authority  and  in  pursuance  of  a  certain  warrant  of  attorney,  under  the 
hand  and  seal  of  the  said  Sir  S.  Graham,  bearing  date"  6th  June,  1858, 
^^  and  directed  to  the  said  H.  Dyte  and  James  Bird,  gentlemen,  attor- 
neys of  Her  Majesty's  Court  of  Queen's  Bench  at  Westminster,  jointly 
and  severally,  or  to  any  other  attorney  of  the  same  Court :  and  whereby 
the  said  Sir  S.  Graham  desired  and  authorized  them,  the  said  last-men- 
tioned attorneys,  or  any  one  of  them,  or  any  attorney  of  the  same  Court, 
to  appear  for  him,  the  said  Sir  S.  Graham,  in  the  said  Court,  forthwith 
or  at  any  future  time,  and  to  receive  a  declaration  for  him,  the  said  Sir 
S.  Graham,  in  an  action  for  the  sum  of  6000/.,  money  borrowed,  at  the 
suit  of  the  said  L.  Solomon,  his  executors  or  administrators ;  and  there- 
upon to  confess  the  same  action,  or  else  to  suffer  a  judgment,  by  nil 
dicit  or  otherwise,  to  pass  against  him  in  the  same  action,  and  to  be 
thereupon  forthwith  entered  up  against  him  of  record  of  the  said  Court 
for  the  said  sum  of  6000Z.  besides  costs  of  suit.  And  the  said  Sir  S. 
Graham,  by  the  said  warrant  of  attorney,  further  authorized  and  em- 
powered them,  the  said  attorneys,  or  any  one  of  them,  after  the  said 
judgment  therein  mentioned  should  be  entered  up  as  aforesaid,  for  him, 
the  said  Sir  S.  Graham,  and  in  his  name,  and  as  his  act  and  deed,  to 
sign,  seal,  and  execute  a  good  and  sufficient  release  in  the  law  to  the 
said  L.  Solomon,  his  heirs,  executors,  and  administrators,  of  all  and  all 
manner  of  error  and  errors,  writ  and  writs  of  *error,  and  all  r^q-fo 
benefit  and  advantage  thereof,  and  all  misprisions  of  error  and  ^ 
errors,  defects  and  imperfections  whatsoever,  had,  made,  committed, 
done,  or  suffered,  or  to  be  had,  made,  committed,  done,  or  suffered,  in, 
about,  touching,  or  concerning  the  last-mentioned  judgment,  or  in,  about, 
touching,  or  concerning  any  writ,  warrant,  process,  declaration,  plea, 
eutry,  or  other  proceeding  whatsoever,  of  or  any  way  concerning  the 
eame."  Averment:  that,  "after  the  said  judgment  was  recovered  and 
entered  up  for  the  said  sum  of  6004Z.  4«.,  and  after  the  said  judgment 
of  outlawry  was  pronounced  and  given,  and  after  the  said  assignment  of 
errors  was  made,  and  after  the  said  L.  Solomon  demurred  thereto  as 
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aforesaid,  and  after  the  said  Sir  S.  Graham  joined  in  demurrer  as  afore- 
said, and  within  eight  days  now  last  pa£t,  and  before  this  day,  that  is 
to  say"  24th  April,  1855,  "  the  said  alleged  errors  and  causes  of  error, 
so  assigned  as  aforesaid,  and  all  other  errors  in  the  said  judgment  of 
outlawry  or  in  any  of  the  said  proceedings,  or  in  the  record  or  records 
thereof,  were  released  unto  the  said  L.  Solomon  by  a  certain  deed  of 
release  bearing  date  the  day  and  year  last  aforesaid,  and  made  between 
the  said  Sir  S.  Graham,  of  the  one  part,  and  the  said  L.  Solomon,  of 
the  other  part,  and  signed,  sealed,  delivered,  and  executed  by  the  said 
H.  Dyte,  at  the  request  of  the  said  L.  Solomon,  under  and  by  virtue, 
and  in  pursuance  and  execution,  of  the  said  power  or  warrant  and 
authority  hereinbefore  mentioned ;  the  said  H,  Dyte  being  an  attorney 
of  the  said  Court  for  the  said  Sir  S.  Graham,  and  in  his,  the  said  Sir 
S.  Graham's,  n^me,  and  as  his,  the  said  Sir  S.  Graham's,  act  and  deed: 
and  whereby  the  said  Sir  S.  Graham  did,  by  the  said  H.  Dyte,  his 
^Q-o,  attorney,  under,  and  acting  under,  the  said  *authority  in  that 
^  behalf,  remise,  release,  quit  claim,  and  for  ever  discharge  nnto 
the  said  L.  Solomon,  his  heirs,  executors,  and  administrators,  all  and  all 
manner  of  error  and  errors,  writ  and  writs  of  error,  and  all  benefit  and 
advantage  thereof,  and  all  misprisions  of  error  and  errors,  defects  and 
imperfections,  whatsoever,  had,  made,  committed,  done,  or  suffered,  or 
to  be  had,  made,  committed,  done,  or  suffered,  in,  about,  touching,  or 
concerning  the  said  judgment,  for  the  said  sum  of  6004Z.  4«.,  being  tbe 
said  judgment  entered  up  against  the  said  Sir  S.  Graham  under  the 
authority  of  the  said  warrant  of  attorney  as  aforesaid,  or  in,  about, 
touching,  or  concerning  any  writ,  warrant,  process,  declaration,  plea, 
entry,  or  other  proceedings  whatsoever,  of  or  any  way  concerning  the 
same,  and  particularly  the  said  writs  of  exigent  and  allocatur  exigent, 
and  the  said  judgment  of  outlawry." 

The  defendant  replied,  setting  out  the  warrant  of  attorney,  which  was 
in  the  ordinary  form,  and  in  substance  corresponded  with  the  warrant 
stated  in  the  plea.  The  replication  then  set  out  the  release.  The 
release  recited  the  warrant  of  attorney,  and  the  defeasance  endorsed 
thereon,  whereby  it  was  declared  that  the  warrant  was  given  as  a  colla- 
teral security  for  payment  from  Sir  S.  Graham  to  L.  Solomon  of  3100/., 
secured  by  four  bills  of  exchange  long  since  due  and  payable.  The 
release  recited  also  the  entering  up  of  the  principal  judgment,  and  the 
issuing  of  the  exigent  and  allocatur  exigent,  and  the  judgment  of  out- 
lawry. It  then  proceeded  as  follows :  '^  And  whereas  doubts  have  been 
expressed  as  to  whether  the  judgment,  so  entered  up  against  the  said 
Sir  S.  Graham,  under  the  authority  of  the  said  hereinbefore  recited  war- 
*<1141  ^*°*  ^^  attorney,  as  aforesaid,  and  the  *hereinbefore  writs  of  exi- 
^  gent  and  allocatur  exigent,  and  judgment  of  outlawry,  or  some 
or  one  of  them,  were  or  was  not  erroneous  or  irregular ;  and  it  hath 
therefore  been  agreed  that  the  said  Sir  S.  Graham,  by  the  said  H.  Dyte 
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his  attorney,  under  the  authority  in  that  behalf  contained  in  the  said 
hereinbefore  recited  warrant  of  attorney,  should  make  and  execute  the 
release  hereinafter  contained:  Now  this  indenture  witnesseth  that,  in 
parsuanee  and  performance  of  the  said  agreement  and  in  consideration 
of  the  premises,"  &c.  Then  followed  the  operative  part  of  the  release, 
corresponding  in  substance  with  that  shown  by  the  plea.  "  In  witness 
whereof  the  said  Sir  Sandford  Graham  hath  hereunto  set  his  hand  and 
seal,  the  day  and  year  first  above  written. 
"Signed,  sealed,  and  delivered  by^ 


"  Sandford  Graham  (l.  s.),  by  the 
above-named  Henry  Dyte,  his 
attorney  in  this  behalf,  under 
the  above  recited  warrant  of 
attorney." 


the   within    mentioned    Henry 

Dyte,  in  the  name,  and  as  the 

act  and  deed,  of  the  within  named 

Sir  Sandford  Graham,  by  virtue 

of  the  power  of  attorney  within 

mentioned,  in  the  presence  of," 

&c. 

Demurrer.    Joinder, 

The  case  was  argued  on  an  earlier  day  in  this  term.(a) 

CowUngj  for  the  plaintiif. — First :  the  release  shown  by  the  plea  puis 
darrein  continuance,  and  by  the  replication,  is  authorized  by  the  war- 
rant of  attorney.  It  "^wiU  be  contended  that  the  warrant  of  ^^n^  t- 
attorney,  though  expressly  authorizing  a  release  of  all  manner  ^ 
of  errors  and  writs  of  error,  does  not  extend  to  a  judgment  of  outlawry. 
Bat  the  language  is  quite  general,  and  includes  all  process  or  other 
proceeding  concerning  the  principal  judgment  which  was  to  be  confessed. 
Now  judgment  of  outlawry  is  no  more  than  process  on  the  principal 
judgment,  for  the  purpose  of  obtaining  satisfaction.  The  principal 
judgment  having  been  finally  recorded,  the  defendant,  by  not  paying 
the  sum  adjudged,  is  in  contumacy,  and  forfeits  the  protection  of  the 
Crown ;  Grilb.  Hist.  Com.  Fleas,  17.  The  plaintiff  proceeds  to  outlawry 
because  the  Capias  can  produce  no  fruits  of  the  original  judgment.  The 
outlawry  gives  the  defendant's  goods  to  the  Grown ;  but  the  custodia  is 
ordinarily  granted  to  the  plaintiff.  In  Rex  v.  Wilkes,  4  Burr.  2527, 
2549,  Lord  Mansfield  says  :  <<  Outlawry  in  civil  actions  is  considered  as 
in  the  nature  of  civil  process,  to  compel  an  appearance  to  the  suit ;  or 
if  after  judgment,  to  procure  satisfaction.  The  forfeiture,  though 
nominally  to  the  king,  yet  in  truth  goes  to  the  plaintiff,  towards  pay- 
xoent  of  bis  demand."  In  the  Introduction  to  Conroy's  Custodiam 
Reports,  p.  14,  &  sqq.,  it  is  pointed  out  that  the  transcript  of  the  out- 
lawry and  inquisition  are  transmitted  into  the  Court  of  Exchequer 
because  the  property  of  the  goods  belongs  to  the  king,  <<  that  it  as  the 
king's  Court  of  ordinary  revenue  may  take  in  charge  for  him  the  pro- 
perty of  the  outlaw."  «  But  the  Court  of  Exchequer  usually  grants  a 
custodiam  or  lease  of  the  lands,  &c.,  to  the  person  who  sued  out  the 

(a)  Ifaj  29th.    Before  Lord  Campbell,  C.  J.,  Coleridge,  Erie,  and  CromptoDi  Js. 
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outlawry,  To  have  and  to  hold  to  him  during  the  king's  pleasure." 
*mfil  U^^^^  Campbell,  C,  J. — You  put  *that  as  the  cursus  scaccarii.] 

-*  As  the  recognised  course :  and,  if  this  were  not  so  understooj, 
a  plaintiff  would  never  proceed  to  outlawry  for  the  purpose  of  pntting 
his  debtor's  goods  into  the  possession  of  the  Crown.  It  follows  that 
the  release  of  errors  authorized  by  the  warrant  of  attorney,  which  was 
manifestly  intended  to  apply  to  all  process  for  the  recovery  of  the  sum 
awarded  by  the  original  judgment,  applies  to  outlawry.  In  Littleton, 
sect.  503,  it  is  said :  <<  If  a  man  be  outlawed  in  an  action  personal  by 
process  upon  the  original,  and  bringeth  a  writ  of  error,  if  he  at  whose 
suit  he  was  outlawed  will  plead  against  him  a  release  of  all  manner  of 
actions  personals,  this  seemeth  no  plea ;  for  by  the  said  action  he  Bball 
recover  nothing  in  the  personalty,  but  only  to  reverse  the  outlawry: 
but  a  release  of  the  writ  of  error  is  a  good  plea."  In  18  Vin.  Abr.  317, 
tit.  Release  (N),  pi.  3,  it  is  said :  <<  By  release  of  all  suits,  a  writ  of 
error  is  gone ;"  for  which  Cole's  Case,  Latch,  110,  is  cited :  this  seems 
to  go  rather  further  than  what  is  laid  down  by  Littleton. 

Next :  the  assignment  of  error  is  bad ;  the  outlaw  cannot  appear  by 
attorney :  and  of  this  the  Court  will  take  notice.  The  assignment  also 
is  bad  for  the  defendant  not  having  brought  money  into  Court.  For- 
merly the  outlaw  could  not  appear  by  attorney  in  any  case  of  outlawry; 
Com.  Dig.  Attorney  (B  6).  But  by  stat.  4  4;  5  W.  &  M.  c.  18,  s.  3,  it 
was  enacted  that,  «<  for  the  more  easy  and  speedy  reversing  of  outlawries 
in  the  said  Court"  (King's  Bench),  «»no  person  or  persons  whatsoever 
(treason  and  felony  only  excepted)  shall  be  compelled  to  come  in  person 
*^171  ^°'^'  ^^  appear  in  person  *in  the  said  Court  to  reverse  such  out- 

-*  lawry,  but  shall  or  may  appear  by  attorney,  and  reverse  the  same 
without  bail,  in  all  cases,  except  where  special  bail  shall  be  ordered  by 
the  said  Court."     That  enactment,  however,  is  confined  to  outlawry  on 
mesne  process,(a)  on  which  alone  bail  could  be  taken.     In  Boddingtou 
V.  De  Melfont,  8  Exch.  671, f  which  was  a  case  respecting  outlawry  on 
mesne  process,  Parke,  B.,  delivering  the  considered  judgment  of  the 
Court,  said :  «  When  judgment  is  obtained,  if  the  plaintiffs  cannot  recorer 
the  fruits  of  it  by  execution,  they  may  proceed  to  outlawry  on  the  judg- 
ment, in  which  case  the  defendant  cannot  reverse  it  without  appearing 
in  person."     In  Rex  v.  Wilkes,  4  Burr.  2539,  2540,  2541,  which  was  a 
criminal  case,  the  Judges  referred  to  the  case  of  outlawry  after  judg- 
ment in  a  civil  action,  where,  they  said,  the  defendant  was  not  bailable 
of  right,  and  could  not  have  pardon  for  the  outlawry  without  payment 
of  the  debt.    In  22  Vin.  Abr.  380,  Utlawry  (B.  b)  pi.  9,  it  is  laid  down 
that  «  an  outlawry  after  judgment  cannot  be  reversed  till  the  plaintiff 
hath  acknowledged  satisfaction  on  record,  or  the  defendant  hath  brought 
the  money  into  Court."     [Colbridge,  J. — ^Must  that  appear  on  the 
record?     The  giving  of  bail  would  not  so  appear:  is  this  more  than  an 

(a)  Abolished  hj  sect  2\  of  The  Common  Law  Prooedare  Act,  1852  (15  A  16  Vict,  c  761 
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irregolarity  ?]  In  the  Introduction  to  Conroy's  Custodiam  Reports,  p. 
%  it  is  said  that,  « where  outlawry  is  pronounced  after  judgment  in 
ciFi]  actions,  there  it  cannot  be  superseded  nor  reversed  till  complete 
satisfaction  is  made  and  entered  up  on  the  roll." 

Montague  Smithy  contrd.. — The  power  to  release  errors,  *given  r^o^Q 
by  the  warrant  of  attorney,  does  not  extend  to  error  in  the  exe-  ^ 
catioD.    [Lord  Campbell,  C.  J. — Would  it  not  authorize  a  release  of 
error  committed  by  suing  out  execution  after  a  year  and  a  day  from  the 
judgment  without  a  scire  facias  ?]    It  would  not.    [Crompton,  J. — What 
do  the  words,  "  any  writ,  warrant,  process,"  4c.,  «« or  other  proceeding 
whatsoever,  of  or  any  way  concerning  the  same"  judgment,  mean  ? 
Erle,  J. — Judgments  used  to  be  entered  merely  with  an  incipitur,  with- 
out formal  writ  or  declaration :  that  defect  would  be  protected  by  such 
TTords.]    The  warrant  could  not,  for  instance,  authorize  the  release  of 
error  committed  by  an  executor  suing  out  execution  without  a  scire 
facias.    At  any  rate,  the  proceeding  in  outlawry  is  distinct  from  the 
proceeding  in  which  the  principal  judgment  is  obtained.     The  death  of 
the  outlaw  puts  an  end  to  it :  it  is  otherwise  as  to  the  principal  judg- 
ment.   The  language  of  the  warrant,  <<  writ,  warrant,  process,  declara- 
tion, plea,  entry,"  shows  that  what  were  contemplated  were  the  suc- 
cessive steps  in  the  principal  action.     [Ckompton,  J. — It  may  be  so : 
then  there  are  the  words  «  or  other  proceeding  whatsoever,  of  or  any 
way  concerning  the  same :"  those  you  will  say  must  be  ejusdem  generis. 
Lord  Campbell,  C.  J. — If  not,  one  hardly  sees  where  the  power  is  to 
stop.]    General  words  in  a  release  are  always  controlled  by  the  intent 
apparent  on  the  instrument. 

The  objections  to  the  assignment  of  errors  turn  on  mere  matters  of 
practice.  [Lord  Campbell,  C.  J. — I  feel  that  very  strongly  as  to 
the  payment  of  money  into  Court :  but  must  we  not  take  notice  that 
the  oatlaw  cannot  be  heard  by  attorney  ?]  The  payment  of  money  into 
Court  might  be  required  on  motion :  but  the  objection  cannot  be  raised 
on  the  record.  So  appearance  in  *per8on  or  by  attorney  is  mere  r 4,0^0 
matter  of  practice,  if  there  be  such  a  rule  as  is  suggested.  But  '- 
an  appearance  by  attorney  is  good.  [Erle,  J. — I  believe  there  used 
to  be  a  difference  between  the  Courts  of  King's  Bench  and  Common 
Pleas  in  this  respect.(a)]  There  was ;  and  that  is  the  reason  why  stat. 
'^  &  5  W.  &  M.  c.  18,  s.  3,  speaks  only  of  the  King's  Bench.  One  of 
the  grievances  recited  in  the  preamble  is  that  « divers  persons  are 
prosecuted  in  the  said  Court  of  King's  Bench  to  outlawries  for  debts, 
trespasses,  and  other  misdemeanours,  and  there  is  no  reversing  such 
ontlawries  but  by  the  personal  appearance  of  the  persons  outlawed,  so 
that  the  persons  arrested  upon  such  outlawries  (if  poor)  lie  in  prison 
till  their  deaths,  but  if  able,  it  costs  them  very  deair  to  reverse  the  same 
outlawries."     That  cannot  be  confined  to  cases  where  special  bail  was 

{a)  Aa  to  the  Exchequer,  see  Cnig  v,  Ltrj,  I  Bxoh.  570.f 
VOL.  V. — 14 
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required :  the  exception,  at  the  end  of  sect.  8,  need  not  necessarily  be 
applicable  in  alt  the  cases  contemplated  bj  the  Legislature.  It  is  true 
that  the  Court,  in  Boddington  v.  De  Melfont,  lays  it  down  that  outlawrj 
on  a  judgment  cannot  be  reversed  without  personal  appearance :  bat 
that  was  not  necessary  to  the  decision  of  the  case.  Commerell  v.  Bean- 
clerk,  1  Bail  G.  C.  8,  there  cited,  was  a  case  of  outlawry  on  mesne 
process :  and  there  Erie,  J.,  decided  that,  under  stat.  4  &  5  W.  &  M.  c. 
18,  s.  3,  the  outlaw,  if  he  appeared  by  attorney,  was  bound  to  put  in  , 
special  bail  on  obtaining  judgment  of  reversal  of  outlawry  where  special  ! 
bail  was  requirable  in  the  principal  action  :  and  Boddington  v.  De  Mel-  j 
font  decided  only  that,  when  special  bail  was  not  so  requirable,  tbe  j 
outlawry  on  mesne  process  might  be  reversed  on  common  appearance.  | 
♦^•201  [^^^^  Campbell,  C.  J. — Beyond  all  *doubt,  in  criminal  cases  i 
-*  the  outlaw  could  not  appear  by  attorney  to  reverse  the  outlawrj.]  : 
The  statute  exempts  treason  and  felony,  [Lord  Campbell,  G.  J.— Tbe  j 
rule  is  true  as  to  misdemeanours  also.]  The  exception  is  then  not  very 
'intelligible.  But,  further,  the  plaintiff,  by  pleading  over,  admits  tbe 
'defendant  to  be  in  Court.  [Lord  Campbell,  C.  J. — Can  we  a?oid 
^looking  at  the  whole  record  ?  Crompton,  J. — You  would  rely  on  tbe 
necessity  of  taking  the  objection  at  the  proper  stage,  according  to  tbe 
analogy  of  the  necessary  order  of  pleading,  as  shown  in  Com.  Dig. 
Aicctement  (C).]  The  pleading  over  a  release  of  the  errors  appears  to 
be  a  confession  of  the  errors :  if  so,  there  is  a  confession  that  tbe 
•  defendant  is  not  an  outlaw.  [Lord  Campbell,  C.  J. — It  cannot  be 
more  than  a  confession  that  the  party  who  is  an  outlaw  ought  not  to 
have  %een  made  so.]  If  issue  had  been  taken  on  the  error  in  fact,  and 
found  for  the  defendant,  could  the  plaintiff  have  arrested  the  judgment 
of  reversal  ?  Suppose  an  infant  appears  by  attorney,  nnd  the  opposite 
P^rty  goes  on  to  trial :  such  party  cannot  object,  though  the  iofsnt 

may. 

Cowling^  in  reply.— The  objection,  that  if  the  power  to  release  errors 
be  conatrued  generally  there  will  be  tio  limitation  in  point  of  time, 
applies  with  equal  strength  to  each  view :  the  defendant  does  not  insist 
that  it  applies  to  Aothing  done  after  judgment :  the  judgment  therefore 
cannot  be  the  dividing  point.  [Coleridge,  J. — A  scire  facias  is  not  a 
new  action  ;  Wright  v.  Nutt,  1  T.  R.  888,  cited  in  Baddely  v.  Shafio, 
8  Taunt.  434  (E.  C.  L.  R.  vol.  4).(a)]  That  suggests  ik  strong  argu- 
ment in  favour  of  the  present  plaintiff. 

*^^11  *^^^  mode  of  appearance  is  matter  of  substance.  An  appear- 
^  ance  of  infant  by  attorney  is  error  on  the  record ;  and,  at  com- 
mon law,  the  right  to  take  advantage  of  it  was  not  confined  to  the 
infant ;  an  alteration  was  introduced  by  stats.  21  Ja.  1,  c.  13,  s.  2,  and 
4  Ann.  o.  16,  s*  2 ;  notes  (4)  and  (5)  to  Foxwist  v.  Tremaine,  2  Wms. 
Saand  212  a.     The  pleading  over  does  not  get  rid  of  the  error :  the 

(a)  See  AgMdi  e.  Pelmeri  5  M.  A  a.  697  (&  G.  V  R.  toL  44). 
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same  objection  irould  apply  to  a  demurrer,  as  confessing  the  error. 
The  case  is  not  like  that  of  disability  of  person  which  does  not  appear 
nnless  the  opposite  party  plead  it:  here  the  Court  sees  in  the  first  ' 
instance  that  the  defendant  is  an  outlaw.  The  objection  is  important : 
if  it  is  not  to  prevail,  the  outlaw  may  remain  abroad  and  still  assign 
error,  and  so  defeat  the  outlawry  which  is  sued  out  for  the  purpose  of 
enforcing  the  principal  judgment*  (Sir,  adv,  vulL 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  a  proceeding  in  Error,  to  reverse  an  outlawry  after  final 
judgment. 

The  assignment  of  error  stated  that  the  plaintiff  in  error  «  comes*' 
by  "his  attorney,  and  says ;"  and  then  proceeds  to  assign  error  in  fact, 
the  validity  of  which  is  not  disputed. 

The  defendant  in  error  demurred  to  this  assignment  of  errors. 

Afterwards,  however,  the  defendant  in  error  pleaded  a  release  of 
errors,  executed  subsequently  to  the  demurrer,  by  the  attorney  under  a 
power  to  release  errors,  contained  in  a  warrant  of  attorney  to  confess 
a  judgment,  *uiider  which  the  judgment  in  the  case  had  been  1-4,000 
entered  up.  The  plaintiff  in  error  replied,  setting  out  the  origi-  ^ 
nal  warrant  of  attorney  and  release  at  length ;  to  which  replication  the 
defendant  in  error  demurred. 

On  the  argument  of  this  demurrer,  the  first  question  for  our  con- 
sideration was.  Whether  the  power  in  question  was  confined  to  the  giving 
a  release  of  any  error  affecting  the  judgment  itself,  or  whether  it 
extended  to  any  proceeding  or  process  by  way  of  execution  or  outlawry 
after  the  judgment  so  obtained. 

On  looking  at  the  words  of  the  power,  we  are  of  opinion  that  the 
intention  was  merely  to  give  the  plaintiff  a  valid  judgment,  and  to 
authorize  the  release  of  any  error  affecting  such  judgment,  and  not  to 
enable  him  to  take  any  erroneous  proceeding  upon  the  judgment. 

The  words  of  the  authority  are :  «  for  me,  and  in  my  name,  and  as 
n;  act  and  deed,  to  sign,  seal,  and  execute  a  good  and  sufficient  release 
in  the  law  to  the  said  Leon  Solomon,  his  heirs,  executors,  and  adminis- 
trators, of  all  and  all  manner  of  error  and  errors,  writ  and  writs  of 
error,  and  all  benefit  and  advantage  thereof,  and  all  misprisions  of  error 
and  errors,  defects  and  imperfections  whatsoever,  had,  made,  committed, 
done,  or  suffered,  or  to  be  had,  made,  committed,  done,  or  suffered,  in, 
about,  touching,  or  concerning  the  aforesaid  judgment,  or  in,  about, 
touching,  or  concerning  any  writ,  warrant,  process,  declaration,  plea, 
entry,  or  other  proceeding  whatsoever,  of  or  any  way  concerning  the 
same." 

The  object  of  warrants  of  attorney  of  this  nature  being  to  give  the 
security  of  a  judgment  in  as  little  expensive  and  technical  a  mode  as 
practicable,  such  clauses  as  the  present  have  long  been  used.     This 
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*Q9qi  niode  *of  giving  the  security  of  a  judgment  being  carried  into 
^  effect  by  authorizing  the  attorney  to  receive  a  declaration  at  once, 
and  confess  a  judgment  without  process  or  formal  proceeding,  it  was 
evidently  necessary  to  guard  against  any  advantage  being  taken  for 
want  of  the  forms  which  were  necessary  in  adverse  suits :  and  the 
words,  when  examined,  clearly  have  reference  to  defects  in  such  matters 
preceding  the  judgment.  They  follow  very  accurately  the  steps  in  tbe 
proper  order  in  which  such  defects  might  be  supposed  likely  to  occur. 
In  mentioning  the  errors  which  might  be  released,  after  those  touching 
the  judgment,  the  principal  thing,  the  warrant  of  attorney  proceeds  to 
mention  the  other  defects,  and  begins  with  the  writ,  by  which  suits  were 
ordinarily  commenced,  and  then  mentions  the  warrant  to  prosecute  and 
defend,  which  were,  in  ordinary  cases,  to  be  entered  of  record.  The 
want  of  an  original  writ  and  of  warrants  of  attorney  were  matters 
very  commonly  assigned  for  error.  Then  follows  "process,"  referring 
probably  to  the  process  to  bring  in  the  party :  then  the  declaration,  and 
the  plea,  and  the  entry^,  probably  of  the  judgment  or  of  any  previous 
proceeding ;  and  the  concluding  expression,  "  other  proceeding,"  most, 
we  think,  be  construed  to  mean  proceedings  of  the  same  kind.  An 
error  in  the  mode  of  enforcing  the  judgment  subsequently  does  not 
seem  to  us  properly  within  the  words  "  touching  or  concerning  the  last- 
mentioned  judgment."  It  could  not  have  been  the  object  of  the  instra- 
ment,  or  the  intention  of  the  parties,  to  be  collected  from  the  language 
used,  to  enable  the  attorney  to  release  an  improper  use  of  the  judg- 
ment, as  by  proceeding  by  an  execution  not  given  by  law,  or  not  in 
due  form  of  law,  or  by  any  subsequent  erroneous  proceeding  under  the 

*a24.1  *j^^g™®^*'  ^^^  '®*'  object  was  to  give  the  security,  against 
-^  land,  goods,  or  person,  which  a  valid  judgment  gives.  And  ire 
think  that  the  words  and  apparent  object  of  the  power  do  not  allow  ns 
to  give  to  the  instrument  the  wide  construction  contended  for  by  the 
defendant  in  error. 

We  think,  therefore,  that  the  release  of  errors  was  not  authorised  by 
the  power  in  the  warrant  of  attorney ;  and  therefore  that  the  plea  of 
release  of  errors  fails. 

It  was  contended,  however,  for  the  defendant  in  error,  that,  even  if 
the  plea  fails,  still  he  is  entitled  to  judgment  on  the  ground  that  the 
record  does  not  show  that  the  debt  had  been  satisfied,  or  that  the  plain- 
tiff had  acknowledged  satisfaction  on  the  record ;  and  that  the  record 
shows  that  the  plaintiff  in  error  had  assigned  error  by  attorney  instead 
of  in  person. 

We  intimated  our  opinion,  in  the  course  of  the  argument,  that  the 
payment  or  satisfaction  of  the  debt  was  a  matter  of  practice :  and  the 
counsel  for  the  plaintiff  in  error,  as  to  this  part  of  the  case,  chiefly  relied 
on  the  point  of  the  assignment  of  error  being  by  attorney. 

It  was  said,  and  there  are  many  authorities  strongly  supporting  the 
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argument,  that  it  was  necessary  that  the  plaintiff  in  error  should  be 
amenable  to  justice,  and  should  appear  in  Court,  and  submit  himself  to 
the  authority  of  the  law,  and  perform  the  conditions  which  the  Court 
may  impose  upon  him.     It  was  said,  also,  that  stat.  4  &  5  W.  &  M.  c.  18, 
s.  3,  applies  merely  to  cases  of  outlawry  before  final  judgment.     We  do 
not,  however,  find  any  distinct  authority  to  show  that  the  appearing  by 
attorney  in  the  case  of  an  outlaw  is  matter  of  error :  and  the  authori- 
ties, as  far  as  we  can  find  any  on  this  obscure  subject,  lead  to  the  con- 
trary conclusion.     *In  Com.  Dig.  Attorney  (B  6),  in  treating  of  r^itooc 
a  case  of  this  nature,  it  is  said :  <'  If  a  man  appears  by  attorney,  ^ 
where  by  reason  of  a  contempt,  &c.,  he  ought  to  appear  in  person,  it  is 
not  error;  for  the  Court  may  dispense  with  a  contempt  to  themselves." 
It  is  clear  that  Lord  Chief  Baron  Comyns  is  here  referring  to  cases  of 
outlawry;   for  he  immediately  proceeds  to  say:   (<So,  in  a  case  of 
extremity,  the  Court  may  connive  at  it,"  citing  Cro.  Ja.  462,(a)  which 
was  a  case  of  outlawry.     In  the  beginning  of  the  section  (B  6),  also, 
he  has  treated  the  rule  as  to  the  necessity  of  an  outlaw  appearing  in 
person  as  a  case  of  contempt ;  for  he  lays  down  the  rule  thus.     <<  But 
in  any  case,  where  the  party  stands  in  contempt,  the  Court  will  not 
admit  him  by  attorney,  but  oblige  him  to  appear  in  person.     As,  if  he 
comes  in  by  a  cepi  corpus  upon  an  exigent,"  « or,  be  outlawed."     It 
appears  by  these  passages  that  the  necessity  of  appearance  in  person 
arises  from  the  party  having  been  in  contempt,  and  not  amenable  to 
justice ;  and  that,  in  such  cases,  the  wrong  appearance  is  not  matter  of 
error  but  matter  of  practice,  which  the  Court  may  dispense  with.    A  dif- 
ferent doctrine  is  laid  down  with  regard  to  an  infant,  who  by  law  is  unable 
to  make  an  attorney.  In  the  case  of  i jisnomer,  which  also  must  be  pleaded 
in  person,  we  find  it  laid  down  in  Com.  Dig.  Abatement  (I  17),  that,  "  if 
a  plea  of  misnomer  by  attorney  be  received,  and  the  plaiutiif  demurs 
to  it,  it  will  be  good :  for,  it  is  a  cause  for  refusal  of  the  plea,  that  a 
general  attorney  cannot  appear  for  any  other  than  the  defendant ;  but 
it  is  no  cause  for  demurrer  to  the  plea.   B.  by  all  the  Judges  assembled 
together,  M.  11  W.  3,  between  Creamer  and  Wicket  *(reported  1  r^qofs 
Ld.  Ray.  509").(6)    We  think,  therefore,  that  the  weight  of  ^ 
authority  is  against  the  present  objection  being  matter  of  demurrer  or 
error.     And  we  think  that,  where  the  party  has  pleaded  to  the  errors 
assigned,  and  treated  the  plaintiff  in  error  as  having  a  proper  locus 
iitandi  in  curifi,  and  as  having  properly  assigned  errors,  and  after  the 
plaintiff  having  replied,  and  after  a  demurrer,  and  issue  in  law  having 
been  joined,  we  do  not  think  that  we  can  treat  the  appearance  of  the 
plaintiff  in  error  by  attorney  as  erroneous,  so  as  to  give  judgment  for 
the  defendant  in  error  on  that  ground. 
We  are  asked,  indeed,  by  both  parties  on  this  record,  to  give  oux 

(»)  Anonymons  ca«e. 

[b)  Cremer  v.  Wicket,  I  Ld.  Rayxn.  509. 
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judgment  on  the  validity  of  the  release  of  error.  If  the  proceeding 
had  been  by  writ  of  error,  we  could  not  have  quashed  the  writ  of  error. 
And,  the  proceeding  being,  as  we  suppose,  by  the  new  mode,  of  hand- 
ing a  minute  to  the  officer,  we  do  not  think  we  can  say  that  error  ¥83 
not  properly  brought.  Any  judgment  for  the  defendant  in  error  on 
this  ground  must  be  in  the  nature  of  a  judgment  that  the  plaintiff 
should  take  nothing  by  his  proceeding  in  error  by  reason  of  the  errors 
having  been  assigned  in  an  improper  manner,  and  there  being  no  person 
properly  authorized  to  demand  our  judgment.  But,  for  the  reasons 
before  given,  we  think  that  the  wrong  appearance  is  rather  a  matter 
of  practice  than  of  error.  If,  therefore,  we  were  to  give  any  judgment 
at  present,  we  should  decide  that  the  outlawry  must  be  reversed.  Con- 
sidering, however,  the  many  and  strong  authorities  that,  to  reverse  an 
^Qsyfj^  outlawry  of  this  nature,  the  plaintiff  '^'must  appear  in  person,  and 
^  also  remembering  how  important  it  is  for  the  purposes  of  justice 
that,  before  the  outlaw  obtains  his  pardon  and  regains  his  legal  rights, 
he  should  render  himself  amenable  to  justice,  and  submit  to  the  condi- 
tions of  paying  the  debt  and  doing  what  justice  requires  and  the  Coort 
thinks  fit  to  be  done  in  the  particular  case,  and  thinking  it  very  proba- 
ble that,  by  the  adoption  of  the  proceedings  under  the  recent  Act,  the 
attention  of  the  advisors  of  the  defendant  in  error  was  not  called  to  the 
point  in  sufficient  time,  we  shall  direct  our  judgment  not  to  be  entered 
up  until  the  fourth  day  of  next  Michaelmas  Term.  This  will  give  the 
defendant  in  error  the  power  of  applying  to  set  aside  the  proceedings 
on  payment  of  all  the  costs  occasioned  by  the  pleadings  which  have 
been  unnecessarily  incurred.  But,  if  no  such  application  is  suocessfallj 
made,  our  judgment  will  be  for  the  plaintiff  in  error,  that  this  outlawry 
he  reversed. 

In  the  next  Michaelmas  Term,  Cowling  obtained  a  rule  calling  on  the 
defendant  to  show  cause  why,  upon  payment  of  the  costs  of  the  plead- 
ings subsequent  to  and  occasioned  by  the  assignment  of  error,  the 
memorandum  of  error  in  fact,  and  the  assignment  of  errors,  and  all 
subsequent  proceedings  thereon,  respectively,  should  not  be  quashed  or 
set  aside,  on  the  grounds  that  the  said  Sir  S.  Graham,  Baronet,  appeared 
by  attorney  and  not  in  person ;  that  the  memorandum  was  delivered 
by  attorney ;  that  the  assignment  was  made  by  attorney ;  and  that  the 
said  Sir  S.  Graham  did  not  bring  the  money  recovered  by  the  judg- 
ment of  this  Court  into  Court,  or  any  part  thereof,  or  pay  the  same  to 
^n<)n-|  L.  Solomon  ;  and  why,  in  the  mean  time,  proceedings  should  *not 

*"  J  be  stayed  as  to  entering  judgment  of  reversal  of  outlawry  or 
otherwise. 

In  the  same  Term  (November  26th,  before  Lord  Campbell,  C.  J., 
Coleridge,  Wightman,  and  Erie,  Js.),  Montague  Smith  and  Quain  showed 
cause,  contending  that  the  irregularity  was  waived  by  subsequent  pro- 
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ceedings     [Lord  Campbell,  C.  J. — Instead  of  being  waived  it  was  in- 
sisted apon.] 

Cowling  was  not  called  upon  to  argue  in  support  of  his  rule. 

Per  Curiam,  Bule  absolute. 

CHARLES  JAMES  COOKE  and  THOMAS  PHIPPS  AUSTIN  v. 

HENRY  ATKINSON  WILDES. 

Where,  in  an  acUon  for  libel,  defendant  iosista  that  the  publication  is  privileged,  it  Ib  for  tha 
Judge  to  rale  whether  the  occasion  creates  a  privilege.  If  the  occasion  creates  such  privilege, 
bat  there  is  evidence  of  express  malice,  either  from  extrinsic  circamstanoes  or  from  the  lan- 
guage of  the  libel  itself,  the  quesUon  of  express  malice  should  be  left  to  the  jury. 

Defeadant  was  deputy  clerk  of  the  peace,  and  (under  stat9.  2  A  3  W.  4,  c.  i5,  ss.  55,  56,  6  A  7 
Viet  e.  18,  ss.  49,  54)  submitted  to  the  quarter  sessions  his  account  of  the  expenses  of  printing 
Uie  register  of  county  voters;  and,  previously  to  this,  be  addressed  a  letter  to  a  finance  com- 
mittee of  magistrates,  explaining  why  he  had  taken  away  the  contract  for  printing  from  the 
plaintiffs  (who  were  printers  whom  he  formerly  employed  for  the  purpose),  stating  therein  that 
he  thought  it  hia  duty  to  report  the  circumstances  "  particularly  as  the  character  and  conduct 
of  the  persons  who  are  chiefly  employed  by  the  county  as  printers  and  stationers  are  involved." 
The  letter  then  stated  circumstances  to  show  that,  as  appeared  from  a  comparison  with  terms 
offered  by  other  printers,  plaintiffs  had  demanded  too  high  terms  upon  grounds  not  supported 
bj  fiMt;  and  it  qoncludod :  "under  the  circumstances  I  have  stated,  it  will  be  seen  that  I  had 
so  alternative  but  to  adopt  the  course  I  have  taken,  rather  than  submit  to  what  appears  to  have 
been  an  attempt  to  extort  a  considerable  sum  from  the  county  by  misrepresentation." 

Held:  that  the  oocaaioo  was  privileged,  but  there  was  evidence,  from  the  language  of  the  letter, 
that  there  was  express  malice*  That  it  was  a  question  for  the  jury,  whether  there  was  such 
malice ;  and  that  the  Judge  could  neither  nonsuit  nor  direct  a  verdict  for  the  plaintiSl 

The  declaration  stated  that,  at  the  time,  &c.,  the  plaintiffs  carried 
OD,  and  still  carry  on,  the  business  *of  printers,  in  copartnership,  r:^q9q 
and  had  been  employed  by  the  clerk  of  the  peace  of  the  county  *- 
of  Kent  to  print  the  lists  of  voters  of  the  said  county.  Yet  defend- 
ant falsely  and  malicioasly  composed  and  published  of  them,  and  of 
and  concerning  them  in  the  way  of  their  said  business,  a  false,  scanda- 
lous, malicioua  and  defamatory  libel,  in  the  form  of  a  letter  signed  by 
and  in  the  name  of  the  defendant,  containing  the  false,  scandalous, 
malicious,  defamatory,  and  libellous  matters  following,  of  and  concerning 
the  plaintiffs,  and  of  and  concerning  them  in  the  way  of  their  said  busi- 
ness ;  that  is  to  say : 

"It  is,  I  think,  my  duty  to  report  to  the  finance  committee  the  cir- 
cumstances under  which  I  have  been  induced  to  place  the  printing  of 
the  voters'  register  this  year  in  the  hands  of  a  London  printer,  particu- 
larly as  the  character  and  conduct  of  the  persons  who  are  chiefly  em- 
ployed by  the  county  as  printers  and  stationers*'  (meaning  the  plaintiffs) 
"are  involved.  The  register  was  first  printed  in  1850  by  Mr.  Syckel- 
more,  then  a  printer  at  Maidstone,  whose  tender  was  about  the  same 
amount  as  was  made  by  Messrs.  Shaw,  the  well  known  printers  in 
Fetter  Lane ;  and  he  was  preferred  on  the  ground  of  his  residing  on 
the  spot,  which  afforded  the  readiest  means  of  examining  the  proofs, 
the  contract  sum  being  120/.  for  16,000,  and  additions  or  deductions, 
if  under  or  over,  at  10«.  per  100  for  any  greater  or  less  number  of  names. 
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Mr.  Sjckelmore  printed  the  register  for  the  following  year,  when,  he 
having  left  the  town,  Mr.  Hall  purchased  his  types,  and  was  appointed 
to  undertake  the  work  on  the  same  terms.  Mr.  Hall  having  disposed 
of  his  business  to  Messrs.  Cooke  &  Austin'*  (meaning  the  plaintiffs), 
u  they  retained  the  printing  on  the  same  terms  last  year.    The  amount 

^oqm  P*^^  *^^^  ^^  ^^^  7^^^  ^^^  140/.  Having  heard  nothing  to  the 
^  contrary,  I  assumed  that  the  contract  was  to  continue  for  the 
present  year ;  but,  on  the  8th  of  September  last,  Mr.  Cooke"  (meaning 
the  plaintiff  C.  J.  Cooke  (a) ),  "  came  to  my  oflSce  about  an  advertise- 
ment, and  then  observed  to  my  clerk,  Mr.  Harrison,  that,  in  consequence 
of  the  increase  in  the  price  of  paper,  they  ought  to  have  an  additional 
allowance.  I  was  not  in  the  office  at  the  time ;  and  Mr.  Harrison 
advised  Mr.  Cooke  to  see  me  on  the  subject.  On  hearing  of  this  claim, 
I  took  means  to  ascertain  that  the  addition  to  the  price  of  the  paper 
could  not  exceed  21.  Mr.  Harrison  saw  Mr.  Cooke  on  several  subse- 
quent occasions ;  on  one  of  which  he  said  he  had  ascertained  that, 
on  account  of  the  additional  price  of  paper,  they  were  entitled  to  an 
extra  sum  of  lOZ.  He  reminded  Mr.  Cooke  that  I  had  not  seen  him  as 
intended ;  when  he  promised  to  do  so ;  but  he  did  not  call  again  until 
the  25th  of  September.  Mr.  Cooke  then  represented  that  he  shonld 
have  to  pay  102.  or  122.  more  for  paper ;  which  I  told  him  could  not  be 
the  case,  and  that  the  increase  could  not  amount  to  more  than  2Z.,  which 
r  was  willing  to  allow  him.  Mr.  Cooke  insisted  that  the  difference 
was  at  least  102.,  and  said  he  would  bring  a  letter  from  a  whole 
sale  stationer  to  show  that  the  fact  was  as  he  had  stated.  Mr.  Cooke 
did  not  repeat  his  visit  as  he  promised ;  but,  on  the  2d  of  October, 
his  partner,  Mr.  Austin"  (meaning  the  plaintiff  Thomas  Phipps  Austin), 
«came  to  me,  and  admitted  that  Mr.  Cook  was  mistaken  abont 
the  increased  price  of  paper,  which  was  trifling,  but  said  that 
he  (Mr.  Austin)   had  been  going  intt)  the  subject,  and   found  that 

*there  was  a  considerable  loss  on  the  contract  in  previous  years. 

That  he  had  made  inquiries  of  several  of  the  principal  printers  in 
London  as  to  what  their  charges  would  be,  and  showed  them  a  copy  of  the 
register;  that  Messrs.  Rogerson  &  Tuxford,  of  the  Strand,  would  not  do 
the  work  for  less  than  8882. ;  that  Mr.  Mills,  of  Crane  Court,  required 
8002. ;  and  that  Messrs.  Shaw  said,  as  a  favour  to  them  (Messrs.  Austin  & 
Cooke),  they  would  consent  to  print  the  register  without  any  profit,  but 
could  not  even  then  do  the  work  for  less  than  2352.  Mr.  Austin"  (mean- 
ing the  said  plaintiff)  « then  said  he  was  willing  to  take  2002.  for  the 
work  rather  than  give  up  the  employment,  but  wished  an  early  decision, 
as  otherwise  he  could  not  engage  to  complete  the  printing  in  time.  Hav- 
ing reason  to  believe  that  printing  the  register  was  not  by  any  means 
an  unprofitable  contract  on  previous  terms,  I  wrote  to  Messrs.  Shav, 
with  a  copy  of  their  tender  in  1850,  and  inquired  whether  they  would 

(a)  The  Bubseqaent  innaendees  Identifjing  this  party  are  omitted. 
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undertake  the  work  on  the  same  terms,  intimating  that  any  little  addi- 
tion on  account  of  the  increase  in  the  price  of  paper  would  not  be 
objected  to.  I  received  an  immediate  reply  that  they  were  willing  to 
do  the  Hfork  on  terms  previously  proposed,  without  requiring  any  addi- 
tion on  account  of  the  increased  price  of  paper.  With  these  terms  I 
closed  at  once,  and  informed  Messrs.  Cooke  &  Co."  (meaning  the  plain- 
tiffs) « that  I  had  made  an  arrangement  with  other  parties.  The  items 
of  costs  in  printing  the  register  are  so  few  and  simple,  being  little  more 
than  payment  to  the  printers  for  their  time  and  for  paper,  that  it 
does  not  appear  reasonable  to  suppose  that  Messrs.  Cooke  &  Co." 
(meaning  the  plaintiffs)  "could  have  been  so  long  ignorant  of  there 
being  a  loss,  had  such,  from  any  cause,  been  the  fact,  or  that  r^ooo 
"^Messrs.  Hall  and  Syckelmore  should  have  made  no  complaint,  ^ 
during  the  three  previous  years,  if  they  had  sustained  any  loss ;  but  I 
have  reason  to  believe  that  there  has  been  a  very  fair  profit  on  the  con- 
tract. Messrs.  Cooke  k  Austin"  (meaning  the  plaintiffs)  "were  aware 
that  no  printer  in  Maidstone  has  at  present  a  sufficient  stock  of  type 
of  the  kind  used  in  printing  the  register  to  be  able  to  do  the  work  within 
the  short  time  allowed ;  and  it  would  seem  that  they  thought  the  work 
could  not  be  done  in  London  for  so  small  a  sum  as  2002.  It  would  cer- 
tainly be  much  more  convenient  to  myself,  and  would  save  some 
expense,  by  having  the  register  printed  in  Maidstone :  but,  under  the 
circunistances  I  have  stated,  it  will  be  seen  that  I  had  no  alternative 
but  to  adopt  the  course  I  have  taken,  rather  than  submit  to  what  appears 
to  have  been  an  attempt  to  extort  a  considerable  sum  from  the  county 
by  misrepresentation." 

That,  whilst  they  were  and  carried  on  such  business  in  partnership,  as 
aforesaid,  the  defendant,  in  a  certain  discourse  which  he  had  then  of 
and  concerning  the  plaintiffs,  and  of  and  concerning  them  in  the  way 
of  their  said  business,  in  the  presence  and  hearing  of  divers  persons, 
then,  in  the  presence  and  hearing  of  the  said  persons,  falsely  and 
maliciously  spoke  and  published,  of  and  concerning  the  plaintiffs,  and 
of  and  concerning  them  in  the  way  of  their  said  business,  the  false, 
scandalous,  malicious,  and  defamatory  words  following,  that  is  to  say," 
&c.  (Here  followed  the  words  of  the  libel  above  set  out.)  By  means 
of  the  committing  of  which  said  grievances  the  plaintiffs  have  been  and 
are  greatly  prejudiced  in  their  said  business,  and  in  their  fame  and 
credit. 

Plea:  Not  guilty.     Issue  thereon. 

*0n  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  Middlesex  r^ooo 
sittings  after  last  Hilary  Term,  it  appeared  that  the  plaintiffs  ^ 
irere  partners  in  the  business  of  printers  at  Maidstone,  as  alleged  in  the 
declaration ;  and  that  defendant  was  deputy  clerk  of  the  peace  for  the 
county  of  Kent.  The  defendant  had  employed  the  plaintiffs  to  print 
the  register  of  county  voters  for  1853.     In  1854  he  withdrew  the  con- 
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tract  from  plaintiffs,  and  gave  it  to  Messrs.  Shaw,  printers  in  London. 
At  the  General  Quarter  Sessions  for  the  county,  held  on  24th  October, 
1854,  a  report  of  The  Finance  Committee  of  magistrates  was  read.  The 
report  stated  that  the  committee  had  received  a  letter  from  the  clerk 
of  the  peace  concerning  the  printing  of  the  register  of  voters  for  the 
county,  and  that  that  letter  had  better  be  submitted  to  the  Court.  This 
report  was  read  to  the  Court  by  the  defendant,  as  officer  of  the  Conrt. 
The  chairman  of  the  Quarter  Sessions  then  directed  the  defend&Dt  to 
read  the  letter  to  the  Court,  which  the  defendant  did.  It  was  addressed 
a  To  The  Finance  Committee,"  and  commenced,  «  My  Lords  and  Gen- 
tlemen ;"  then  followed  the  words  set  out  in  the  declaration ;  and  it 
concluded  thus :  «<  I  am.  My  Lords  and  Gentlemen,  Yours,  &c.,  H.  A. 
Wildes.  October  5,  1854."  It  was  not  disputed  that  the  defendtnt 
was  the  author  of  this  letter,  that  he  had  sent  it  to  The  Finance  Com- 
mittee, and  that  the  Messrs.  Cooke  k  Austin  mentioned  in  the  letter 
were  the  plaintiffs.  Afterwards,  and  before  the  trial,  the  plaintiffs  cir- 
culated among  the  magistrates  a  statement  contradicting  and  explaining 
the  allegations  in  the  letter,  and  commenting  strongly  on  the  condnct 
of  the  defendant  in  making  such  statements.  The  defendant's  coansel 
*Mdr\  d^Q^^^d^d  ^  nonsuit,  contending  that  the  ^publication  complained 
^  of  was  a  privileged  communication.  The  Lord  Chief  Justice 
expressed  an  opinion  that  the  occasion  was  privileged,  but  that  tk 
concluding  words  were  not  within  such  privilege :  but  he  reserved  leare 
to  move  as  after  mentioned.     A  verdict  was  given  for  the  plaintiffs. 

In  last  Easter  Term,  Sir  F.  Thesiger  obtained  a  rule  to  show  cause 
why  a  verdict  should  not  be  entered  for  the  defendant,  <'on  the  ground 
that  the  letter  of  the  defendant  declared  upon  was  a  privileged  com- 
munication." 

In  the  same  Term,(a) 

Bt/le9j  Serjt.,  Phinn,  and  Simon  showed  cause. — The  occasion  vas 
not  such  as  to  give  to  the  publication  of  the  libel  the  character  of  a 
privileged  communication.  The  duty  of  the  defendant  arises  under 
Stat.  2  &  3  W.  4,  c.  45,  ss.  55,  56,  and  stat.  6  &  7  Vict.  c.  18,  ss.  49, 
54.  He  is  to  cause  registers  of  the  voters  to  be  printed  on  or  before 
the  last  day  of  November ;  and  his  expenses  are  to  be  defrayed  bj 
order  of  Quarter  Sessions  out  of  the  county  rate :  and,  for  that  purpose, 
he  is  to  lay  his  account  of  expenses  before  the  Quarter  Sessions  held 
next  after  he  has  incurred  the  expenses.  [Lord  Campbell,  G.  J. — The 
Sessions  clearly  have  a  controlling  power:  all  necessary  to  enable  them  to 
exert  that  power  must  be  privileged.]  Such  a  document  as  this  was  not 
necessary  for  that  purpose :  the  defendant  had  only  to  show  that  he  had 
properly  incurred  the  expense :  it  was  not  necessary  for  him  to  show  wby 
he  had  employed  one  printer  rather  than  another.     The  account  was  to 

(a)  May  2d,  1855.    Before  Lord  CampbeU,  C.  J.,  Wighiman,  Erie,  and  CrompCon,  Je. 
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*be  given,  not  to  The  Finance  Committee,  but  to  the  Quarter  r^^nqr 
Sessions.  [Lord  Campbell,  C.  J. — The  privilege  allowed  in  ^ 
Toogood  V.  Spyring,  1  C.  M.  &  B.  181,t  was  independent  of  statute.] 
It  is,  no  doubt,  true  that  the  performance  of  a  moral  duty,  which  is 
not  a  legal  duty,  may  raise  a  privilege.  But,  admitting  that  here  the 
defendant  was  privileged  in  communicating  to  The  Finance  Committee 
the  facts  upon  which  he  had  been  induced  to  take  away  the  contract 
from  the  plaintifiis,  that  privilege  clearly  does  not  protect  him  in  making 
a  charge  of  an  attempt  at  extortion.  In  Tuson  v,  Evans,  12  A.  &  E. 
733  (£.  C.  L.  R.  vol.  40),  defendant,  in  a  discussion  with  the  agent  of 
plaintiff  as  to  plaintiff's  liability  to  pay  rent  to  defendant,  wrote  <(  this 
attempt  to  defraud  me  of  the  produce  of  the  land*'  «« is  as  mean  as  it 
is  dishonest ;"  and  it  was  held  that  these  words  were  not  privileged. 
There  Littledale,  J.,  in  the  course  of  the  argument,  said :  «« Suppose  you 
were  claiming  a  chattel,  could  you  impute  felony  ?"  Lewis  v.  Clement,  S 
B.  k  Aid.  702  (E.  C.  L.  B.  vol.  5),  rests  on  the  same  principle ;  and  so 
does  Delegal  v.  Highley,  8  New  Ca.  950.(a)  For  whatever  goes  beyond 
the  privilege  a  defendant  must  justify.  [Erlb,  J. — The  principle  seems 
to  be  that  defamatory  words  are  prxmA  facie  malicious  :  some  occasions 
rebat  the  presumption  of  malice :  those  are  called  cases  of  privileged 
communication.  If  the  words  be  more  defamatory  than  the  occasion 
requires,  that  again  raises  the  presumption  of  malice.  This  appears 
from  Wright  v.  Woodgate,  2  C.  M.  &  B.  573.t]  That  is  so :  in  that 
case  the  whole  is  for  the  jury.  That  was  the  course  pursued  in  Wood- 
ward V.  Lander,  6  C.  &  P.  648  (E.  C.  L.  B.  vol.  25) :  and  the  same 
*rule  appears  from  Gilpin  v.  Fowler,  9  Exch.  GlS.f  The  words  r^oq/;. 
which  are  in  excess  of  the  privilege  may  be  put  to  the  jury  as  ^ 
showing  that  the  whole  is  malicious.  Tuson  v.  Evans,  12  A.  &  E.  733 
(E.  C.  L.  B.  vol.  40),  indeed  goes  further :  it  was  there  held  that  the 
Judge  was  right  in  telling  the  jury,  as  matter  of  law,  that  the  publica^ 
tion  was  libellous.  The  principle  seems  to  be  that,  if  the  plaintiff  rely 
only  on  the  words  which  are  in  excess,  the  Judge  should  tell  the  jury 
that  those  words  in  themselves  are  libellous :  but,  if  the  words  which 
are  in  excess  are  relied  upon  as  showing  that  the  whole  is  malicious, 
that  should  be  left  to  the  jury.  The  former  is  what  the  plaintiffs  here 
insist  upon:  the  Judge  therefore  did  rightly.  Where  there  is  such 
excess,  it  is  as  if  the  words  which  are  in  excess  related  entirely  to  a 
different  matter,  as  was  the  case  in  Warren  v.  Warren,  1  C.  M.  &  B. 
250.t  At  any  rate,  unless  the  concluding  words  be  warranted  by  the 
occasion,  the  defendant  was  not  entitled  to  claim,  as  he  did,  a  nonsuit ; 
nor  can  there  be  a  verdict  for  the  defendant. 

Sir  F,  Thesiger  and  W.  Bote^  contrd.. — The  difficulty  is  rather  as  to 
the  application  of  the  rule  than  as  to  the  rule  itself.  The  general  rule, 
u  to  privileged  communication  and  express  malice,  as  has  been  shown 

(a)  See  errata  at  4  Kew  Ca.  zii. 
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from  the  Bench,  is  explained  in  Wright  v.  Woodgate,  especially  in  the 
judgment  of  Parke,  B.     It  is  for  the  Judge  to  say  whether  the  occa- 
sion privileges  the  communication.     [Erle,  J. — That   appears  from 
Somerville  v.  Hawkins,  10  Com.  B.  683  (E.  C.  L.  R.  vol.  70),  which 
^007-1  tnade  an  alteration  in  the  law,  and  *which  was  acted  upon  in 
'J  Taylor  v.  Hawkins,  16  Q.  B.  808  (E.  C.  L.  R.  vol.  71.)]    Here 
sects.  55,  56  of  stat.  2  &  8  W.  4,  c.  45,  made  it  the  duty  of  the  defend- 
ant to  explain  to  The  Finance  Committee,  who  would  have  to  report  to 
the  body  of  magistrates,  the  reason  of  his  changing  the  printer.  Then 
the  question  is,  whether  the  language  of  the  publication  shows  express 
malice.     By  the  word  «  extort"  he  meant  merely,  as  the  context  shows, 
that  it  appeared  to  him  that  the  plaintiffs  had  required  a  higher  price 
than  the  circumstances  warranted ;  and  this  he  was  bound  to  explain. 
A  necessary  part  of  the  explanation  was  how  the  facts  influenced  his 
own  view ;  in  which  respect  the  case  differs  from  Tuson  v,  Evans.    In     j 
Taylor  v.  Hawkins,  Lord  Campbell,  C.  J.,  in  the  course  of  the  argument, 
said :  "  May  not  he  state  the  impression  on  his  own  mind  ?*'    The  only 
question  would  be  as  to  whether  the  defendant  bon&  fide  believed  what 
he  wrote ;  Kershaw  v,  Bailey,  1  Exch.  743,t  Cockayne  v.  Hodgkisson, 
5  C.  &  P.  643  (E.  C.  L.  R.  vol.  24).     There  would,  no  doubt,  be  malice 
if  he  did  not :  but  the  plaintiffs,  in  order  to  establish  this,  were  bound 
to  show  something  inconsistent  with  bona  fides,  not  merely  something 
consistent  with  mala  fides  ;  Somerville  v.  Hawkins,  Shipley  v,  Todhon- 
ter,  7  C.  &  P.  680  (E.  C.  L.  R.  vol.  25).     But,  even  if  such  was  the 
nature  of  the  imputation,  it  was  only  a  question  for  the  jury.    Toson 
V,  Evans  cannot  be  reconciled  with  earlier  and  later  decisions.    The 
verdict  for  the  plaintiff  therefore  cannot  stand,  as  the  Judge  took  the 
case  into  his  own  hands.     He  was  justified  in  declaring,  as  matter  of 
law,  whether  the  whole  communication  was  privileged  by  the  occasion: 
but  he  could  not,  if  the  occasion   conferred   a  privilege,  direct  as 
^matter  of  law  that   the  particular  sentence  showed  express 
malice.  Cur,  adv.  tmft. 

Lord  Campbell,  C.  J.,  in  this  Term  (May  24th),  delivered  the  jadg- 
ment  of  the  Court. 

This  was  an  action  for  a  libel,  tried  before  me  at  the  sittings  after 
last  Michaelmas  Term.     The  only  plea  was  Not  guilty. 

It  appeared  that  the  plaintiSb  carry  on  the  business  of  printers  at 
Maidstone,  and  that  the  defendant  is  deputy  clerk  of  the  peace  for  the 
county  of  Kent.  In  that  capacity,  it  was  his  duty  to  employ  printers 
to  print  the  register  of  electors  qualified  to  vote  at  the  election  of  mem- 
bers to  represent  the  county  in  parliament,  the  expense  of  which  is  to 
be  defrayed  from  the  county  rate,  and  to  be  allowed  by  the  justices  at 
quarter  sessions.  The  plaintiffs  had  been  employed  for  this  purpose  by 
the  defendant  in  former  years :  but,  in  the  year  1854,  he  had  employed 
another  printer  who  had  agreed  to  do  the  work  at  a  lower  rate  than 
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that  which  they  had  required.  The  alleged  libel  was  a  letter  written 
hj  the  defendant  to  The  Finance  Committee,  appointed  to  superintend 
such  expenses.  The  Committee  annexed  the  letter  to  a  report  they 
made  upon  the  subject  to  the  Quarter  Sessions ;  and,  at  the  October 
Sessions,  it  was  read  in  open  Court  by  the  defendant  as  part  of  the 
report. 

The  plaintiffs*  case  being  closed,  the  defendant's  counsel  applied  for 
a  nonsuit,  on  the  ground  that  the  letter  was  a  privileged  communi- 
cation. The  counsel  on  the  other  side  denied  that  the  occasion  at  all 
repelled  the  inference  of  malice,  as  The  Finance  Committee  had 
*D0  jurisdiction  on  the  subject ;  and  insisted,  at  any  rate,  that  r^qqo 
the  defendant  had  exceeded  his  privilege  by  observations  and  ^ 
comments  to  be  found  in  the  letter ;  and  that  the  only  question  for  the 
jury  was  the  amount  of  the  damages.  For  this  Tuson  v.  Evans,  12  A. 
k  E.  733  (E.  C.  L.  R.  vol.  40),  was  cited  as  an  authority  expressly  in 
point.  I  held  that  this  was  an  occasion  where  the  defendant  was  pri- 
vileged to  state  facts  which  were  pertinent  to  the  matter  to  be  investi- 
gated, and  which  he  believed  to  be  true,  although  criminatory,  and  to 
make  any  observations  fairly  arising  out  of  them,  for  the  information 
and  guidance  of  The  Finance  Committee  and  the  justices  at  Quarter 
Sessions :  but  I  thought  that  he  had  exceeded  his  privilege  in  the  con- 
clusion of  the  letter,  where  he  imputes  improper  motives  to  the  plain- 
tiffs in  the  demand  which  they  made,  and  accuses  them  of  an  «  attempt 
to  extort  a  considerable  sum  from  the  county  by  misrepresentation,"  I 
was  not  requested  to  leave  the  question  to  the  jury,  whether  the 
alleged  excess  showed  malice,  so  as  to  deprive  the  defendant  of  the 
protection  which  the  occasion  afforded  him :  and,  following  the  course 
which  was  approved  of  under  similar  circumstances  in  Tuson  v.  Evans, 
I  left  it  to  the  jury  to  say,  without  consideration  of  privilege,  if  they 
thought  the  letter  defamatory,  what  should  be  the  amount  of  the 
damages,  reserving  leave  to  the  defendant  to  move  to  enter  a  nonsuit 
if  the  Court  should  be  of  opinion  that  I  ought  to  have  nonsuited.  The 
jury  found  a  verdict  for  the  plaintiffs,  damages  50{. ;  and,  a  rule  for 
entering  a  nonsuit  having  been  granted,(a)  the  question  has  been  very 
learnedly  argued  before  us. 

*We  are  of  opinion  that  the  occasion  of  writing  the  letter  t^q^a 
addressed  by  the  defendant  to  The  Finance  Committee  prim&  *■ 
facie  rebuts  the  presumption  of  malice  arising  from  the  use  of  criminatory 
matter :  and,  if  we  had  likewise  thought  that  the  defendant  in  this  letter 
clearly  had  not  exceeded  his  privilege,  we  should  have  had  no  difficulty 
m  DOW  making  the  rule  absolute  for  entering  a  nonsuit.  We  fully  adhere 
to  the  doctrine,  laid  down  in  Somerville  v.  Hawkins,  10  Com.  B.  583 
(E.  C.  L.  R.  vol.  70),  and  Taylor  v.  Hawkins,  16  Q.  B.  308  (E.  C.  L. 
^*  vol.  71),  that  it  is  matter  of  law  for  the  Judge  to  determine  whether 

(a)  The  role  wm  drawn  np  for  entering  a  verdict  for  the  defendant. 
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the  occasion  of  writing  or  speaking  criminatory  language,  which  voqM 
otherwise  be  actionable,  repels  the  inference  of  malice,  constitutiag 
what  is  called  a  privileged  communication :  and,  if  at  the  close  of  the 
plaintiff's  case  there  is  no  intrinsic  or  extrinsic  evidence  of  malice,  that 
it  is  the  duty  of  the  Judge  to  direct  a  nonsuit  or  a  verdict  for  the  defend- 
ant, without  leaving  the  question  of  malice  to  the  jury,  as  a  different 
course  would  be  contrary  to  principle,  and  would  deprive  the  honest 
transactions  of  business  and  of  social  intercourse  of  the  protection 
which  they  ought  to  enjoy. 

But,  on  perusing  this  letter,  we  can  by  no  means  take  it  upon  onr- 
selves  to  say  that  there  are  no  expressions  in  it  which  do  not  exceed 
the  limits  of  privilege,  and  which  may  not  be  considered  evidence  of 
malice.  The  whole  letter  certainly  refers  to  the  subject  of  printing  the 
register ;  and  no  irrelevant  calumny  is  introduced  into  it:  but  it  contains 
strictures  upon  the  motives  and  conduct  of  the  plaintiifs,  which  the  facts 
stated  may  not  warrant,  and  which  may  be  considered  quite  unnecessarj 
*^4.11  ^^  vindicate  what  the  defendant  had  done  about  *the  printing  of 
-^  the  register,  and  could  be  of  no  service  to  The  Finance  Com- 
mittee, or  to  the  Quarter  Sessions,  in  auditing  the  account.  Therefore 
we  cannot  make  the  rule  absolute  to  enter  a  nonsuits 

We  are  next  to  consider,  whether  the  rule  ought  to  be  simplj  dis- 
charged, so  as  that  the  verdict  for  the  plaintiffs  should  stand.    It  was 
certainly  held  in  Tuson  v.  Evans,  12  A.  &;  E.  733  (E.  C.  L.  R.  vol.  40), 
where  there  was  a  communication  by  letter  to  which  the  occasion  afforded 
privilege,  that,  there  being  a  comment  in  excess  of  the  privilege,  the  Judge 
was  justified  in  directing  the  jury  that  it  was  a  libel,  and  leaving  to 
them  only  the  question  of  damages.     But,  upon  referring  to  other 
authorities,  we  are  of  opinion  that,  wherever  there  is  evidence  of  malice, 
either  extrinsic  or  intrinsic,  in  answer  to  the  immunity  claimed  by  rea- 
son of  the  occasion,  a  question  arises  which  the  jury,  and  the  jury  alone, 
ought  to  determine.    This  has  been  the  universal  course  where  extrinsic 
evidence  of  malice  has  been  adduced.     In  the  Case  most  frequent!; 
occurring,  of  an  action  for  defamation  on  the  occasion  of  giving  the 
character  of  a  servant,  on  evidence  being  given  of  declarations  by  the 
defendant  of  spite  and  ill-will  towards  the  plaintiff,  and  a  desire  to 
injure  him,  the  jury,  as  a  matter  of  course,  are  asked  whether  thej 
believe  these  declarations,  and  what  effect  is  to  be  given  to  them.    So 
in  Wright  v.  Woodgate,  2  C.  M.  &  R.  573,t  where  intrinsic  evidence 
was  relied  upon,  the  same  course  was  pursued ;  and  the  Court  of  Exche- 
quer held  that,  when  there  are  expressions  in  the  publication  which  may 
reasonably  be  contended  to  prove  malice,  the  plaintiff  has  a  right  to 
^o  jo-i  '^'have  the  whole  submitted  to  the  jury,  for  them  to  say  whether, 
^  in  writing  and  publishing  it,  the  defendant  was  acting  bonfi  fide 
or  maliciously.     <<The  Lord  Chief  Baron  left  it  to  the  jury  to  say 
whether  the  sentence"  complained  of  as  exceeding  the  privilege  "was 
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inserted  with  an  intention  to  prejudice  the  plaintiff,  and  as  an  imputation 
on  his  moral  character,  or  whether  it  was  written  without  any  malice ; 
in  the  latter  case  he  directed  them  to  find  for  the  defendant."  The 
case  being  brought  before  the  full  Court  on  a  rule  for  a  new  trial,  the 
law  was  thus  lucidly  expounded  by  Parke,  B.  « In  the  present  case  it 
became,  in  my  opinion,  incumbent  upon  the  plaintiDf  to  show  malice  in 
fact.  This  he  might  have  made  out,  either  from  the  language  of  the 
letter  itselfi  or  by  extrinsic  evidence,  as  by  proof  of  the  conduct  or 
expressions  of  the  defendant,  showing  that  he  was  actuated  by  a  motive 
of  personal  ill-will.  If  Lord  Abinger  had  meant  to  say  that  it  was 
incambent  on  the  plaintiff  to  make  it  out  by  extrinsic  evidence  only, 
and  that  the  jury  could  not  look  at  the  letter  at  all  for  the  purpose  of 
drawing  such  a  conclusion,  I  think  that  would  certainly  have  been  a 
wrong  direction."  The  same  doctrine  is  laid  down  by  Maule,  J.,  in 
delivering  the  judgment  of  the  Exchequer  Chamber  in  Gilpin  v.  Fowler, 
9  Exch.  615. t(a)  Having  expressed  an  opinion  that  the  occasion  did  not 
make  out  a  case  of  privileged  communication,  he  goes  on  to  say  that, 
if  it  were,  there  was  evidence  of  malice.  <<  I  do  not  think  you  can 
exclude  the  particular  nature  of  the  libel  itself  from  the  jury  *when  rn^oAQ 
the  question  of  malice  is  raised.  It  would  be  absurd  to  say  that  ^ 
the  writing,  being  a  privileged  communication,  should  not  be  seen  by 
them,  but  that  they  were  to  find  their  verdict  on  the  other  facts  alone. 
I  think,  therefore,  that  it  was  fitting  that  the  terms  of  this  libel  itself 
should  be  submitted  to  the  jury."  « If  it  was  privileged,  still  there 
was  evidence  of  malice." 

These  authorities,  we  think,  outweigh  the  decision  in  Tuson  v.  Evans, 
12  A.  k  E.  733  (E.  C.  L.  R.  vol.  40),  which  passed  only  on  refusing  a 
rnle  for  a  new  trial,  the  defendant's  counsel  rather  arguing  that  there 
had  been  no  excess  than  that  the  question  should  have  been  left  to  the 

jwy. 

This  being  the  view  of  the  law  which  upon  deliberation  we  take,  we 
cannot  allow  the  verdict  to  stand  for  the  plaintiffs  any  more  than  enter 
a  nonsuit ;  and  the  only  rule  that  we  can  pronounce,  without  the  consent 
of  both  parties,  is  that  there  be  a  new  trial.  But,  as  the  defendant  may 
be  thought  to  have  transgressed  the  bounds  of  privilege,  and  the  plaintiffs 
had  published  a  justification  of  their  conduct  to  the  world  before  bring- 
ing this  action,  we  would  recommend  them  to  agree  to  a  stet  processus. 

A  stet  processus  was  entered  by  consent. 

(a)  The  pMnge  from  the  judgnent  of  MMde,  J.,  wm  read  from  S8  L.  J.  N.  S.  Ezoh.  156. 
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A  oommnDication  made  bonft  fide  upon  any  subjeot-matter  in  which  the  party  commanieating 
has  an  interest,  or  in  reference  to  which  he  has  a  duty,  is  privileged,  if  made  to  a  person  bar 
ing  A  corresponding  interest  or  duty,  although  it  contain  criminatory  matter  which,  vitboot 
this  privilege,  would  be  slanderous  and  actionable.  And  this,  though  the  duty  be  not  s  legil 
one,  but  only  a  moral  or  social  duty  of  imperfect  obligation. 

Semble  that  this  applies  also  when  the  communication  is  made  t6  a  person  not  in  fact  hsriog 
such  interest  or  duty,  but  who  might  reasonably  be,  and  is,  supposed  by  the  party  making  tii« 
communication  to  have  such  interest  or  duty. 

Defendant  was  an  elector  of  the  borough  of  F.  in  the  county  of  S.,  and  an  inhabitant  of  F.  He, 
with  several  hundred  inhabitants  of  F.,  signed  and  transmitted  to  the  Home  Secretary  a  me- 
morial complaining  of  the  conduct  of  plaintiff,  who  was  a  justice  of  S.,  during  a  recent  cleelioa 
of  a  member  of  Parliament  for  F.  The  memorial  imputed  that  plaintiff  had  made  8pe«ehei 
inciting  to  a  breach  of  the  peace ;  and  that,  after  reading  the  Riot  Act,  he  had  given  orders  to 
a  man  to  strike  persons  in  the  streets.  It  prayed  that  the  Secretary  would  cause  to  be  made 
such  an  inquiry  as  he  might  think  fit  into  the  conduct  of  plaintiff;  and  that,  on  the  allegttioBS 
being  substantiated,  the  Secretary  would  feel  it  to  be  his  duty  to  recommend  to  the  Queen  that 
the  plaintiff  should  be  removed  from  the  commission  of  the  peace. 

Plaintiff  having  sued  defendant  as  for  a  libel,  evidence  was  given  on  both  sides  respectively,  to 
establish  and  to  negative  express  malice.    The  jury  found  that  defendant  acted  bon&  fide. 

Held :  that  defendant  was  entitled  to  the  verdict  on  the  plea  of  Not  Guilty.  For  that,  althoa^h 
in  practice  the  advice  of  the  Keeper  of  the  Great  Seal  be  generally  acted  upon  as  to  th« 
removal  of  justices,  the  memorial  might  be  considered  as  addressed  to  the  Queen  thnrogli 
the  Home  Secretary,  who  might  himself  have  caused  the  inquiry  to  be  made,  have  eommooi* 
cated  with  the  Keeper  of  the  Great  Seal,  and  have,  in  effect,  recommended  the  remoral  of 
plaintiff. 

The  defendant  had  pleaded  Not  Guilty,  and  a  justification  on  the  ground  that  the  allegations  in 
the  memorial  were  true.  The  plaintiff  gave  evidence  to  show  express  malice  from  the  condsct 
of  the  plaintiff:  he  also  called  witnesses  to  prove  that  the  alleged  facts,  which  took  place,  if  it 
all,  in  a  town  of  which  defendant  was  an  inhabitant,  were  not  true.  The  defendant  called 
witnesses  to  prove  that  the  facts  were  true;  and  some  of  these  witnesses  deposed  to  facts  Tbicb 
had  not  come  to  defendant's  knowledge  before  the  publicadon.  The  verdict  was  for  tbs 
defendant  on  the  first  issue,  on  the  ground  of  privilege,  and  for  the  plaintiff  on  the  second 
issue. 

Held :  that  defendant  was  entitled  to  the  costs  of  all  such  witnesses  called  by  him,  and  the  pUis* 
tiff  was  not  entitled  to  the  costs  of  any  witness.  For  that  the  defendant,  being  entitled  to  the 
general  costs,  was  entitled  to  the  costs  of  all  such  witnesses  as  were  not  called  exclusively  oQ 
the  issue  on  which  he  failed ;  and  the  plaintiff  to  the  costs  only  of  such  witnesses  as  were  called 
exclusively  on  the  issue  on  which  he  succeeded  :  and  that  all  the  above  witnesses  were  material 
to  the  issue  of  Not  guilty,  though  their  evidence  was  also  material  to  the  issue  on  the  joidJl- 
cation. 

The  first  count  charged  that  a  libel  was  published  by  the  defendant 
upon  the  plaintiff,  a  justice  of  peace  for  the  county  of  Somerset,  acting 
as  such,  of  and  concerning  him  as  and  being  such  justice  as  aforesaid. 
There  was  a  second  count,  not  material  to  the  present  decision. 
^QAf-n  *The  defendant  pleaded  Not  guilty ;  and  a  justification.  Issues 
■*  thereon. 

The  case  was  tried  before  Crowder,  J.,  at  the  last  Wiltshire  assizes; 
when  a  verdict  was  found  for  the  plaintiff,  for  209.  damages,  leave  being 
reserved  to  move  as  after  mentioned. 

In  last  Term,  Slade  obtained  a  rule  Nisi  for  entering  a  verdict  for 
the  defendant,  «  on  the  ground  that,  the  jury  having  found  that  tbe 
defendant  acted  bonfi  fide  in  publishing  the  memorial  complained  of, 
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the  said  publication  was  a  privileged  communication,  and  the  verdict 
ought  to  have  been  entered  for  the  defendant."     In  the  same  Term,(a) 
Einglake^  Serjt.,  and  PAinn showed  cause;  and  Sladcj  Collier^  and  F. 
Edwards  were  heard  in  support  of  the  rule. 

The  facts  of  the  case,  and  the  nature  of  the  arguments,  appear  so 
fully  in  the  judgment,  that  it  is  considered  sufficient  to  refer  to  it.  The 
following  authorities,  besides  those  noticed  in  the  judgment,  were  men- 
tioned ;  Coxhead  v.  Richards,  2  Com.  B.  669  (E.  C.  L.  R.  vol.  52),  Black- 
ham  V.  Pugh,  2  Com.  B.  611,(6)  Sims  v.  Kinder,  1  C.  &  P.  279  (E..  C.  L. 
R.  vol.  12),  Bromage  v.  Prosser,  1  C.  &  P.  476,  673,  4  B.  &  C.  247  (E. 
C.  L  R.  10),  Wright  v.  Woodgate,  2  C.  M.  &  R.  673,t  Pattison  v.  Jones, 
8  B.  i  C.  578  (E.  C.  L.  R.  vol.  15),  M'Dougal  v.  Claridge,  1  Camp. 
267,  Danman  v.  Bigg,  1  Camp.  269,  M'Gregor  v.  Thwaites,  3  B.  &  C. 
24  (E.  C.  L.  R.  vol.  10),  Wenman  v.  Ash,  13  Com.  B.  836  (E.  C.  L.  R. 
vol.  76).  Cur.  adv.  vult. 

♦Lord  Campbell,  C.  J.,  in  this  Term  (May  24th),  delivered  r^q4f> 
the  judgment  of  the  Court.  ^ 

This  was  an  action  for  a  libel,  tried  before  my  brother  Crowder  at 
the  last  Salisbury 'assizes.  The  defendant  pleaded  Not  guilty,  and  a 
justification. 

It  appeared  that  Dr.  Harrison,  the  plaintiff,  before  and  at  the  time 
when  the  canse  of  action  accrued,  was  a  justice  of  peace  for  the  county 
of  Somerset,  and  was  in  the  habit  of  acting  at  petty  sessions  held  in 
the  borough  of  Frome.  In  the  month  of  October  last,  there  was  a  con- 
tested election  for  a  member  to  represent  this  borough  in  parliament. 
During  the  election,  there  was  much  excitement ;  many  windows  were 
broken  by  the  mob ;  and  there  were  dangerous  riots  in  the  streets.  Tha 
defendant  was  an  elector  and  an  inhabitant  of  the  borough ;  and,  after- 
the  election  was  over,  he  and  several  hundred  other  inhabitants  of  the- 
borough  prepared,  signed,  and  transmitted  to  Viscount  Palmerston  a 
memorial  complaining  of  the  conduct  of  the  plaintiff  as  a  magistrate 
during  the  election,  imputing  to  him  that  he  had  made  speeches  directly 
inciting  to  a  breach  of  the  peace ;  that,  after  reading  the  Riot  Act,  be 
had  sent  a  man  into  the  streets  armed  with  a  bludgeon,  and  ordered 
him  to  strike  any  person  he  might  meet,  indiscriminately ;  and  that  he 
had  himself  violently  struck  and  kicked  several  men  and  women.  The 
memorial  alleged  that  the  plaintiff  ought  not  to  be  allowed  to  remain 
in  Her  Majesty's  Commission  of  the  peace,  and  concluded  thus :  «<  Your 
memorialists  therefore  earnestly  pray  that  your  Lordship  will  cause 
such  an  inquiry  to  be  made  into  the  conduct  of  the  said  Dr.  Harrison 
as  your  Lordship  may  think  fit ;  and  that,  on  the  allegations  contained 

(a)  Hay  7th  aod  Sth,  1855.  Before  Lord  Campbell,  C.  J.,  Coleridge  Wightman,  Erie,  and 
Crompton,  Ji. 

(i)  See  Gardner  v.  Slade,  13  Q.  B.  796  (E.  C.  L.  R.  toL  65);  Taylor  «.  Hawkins,  16  Q.  B.  308 
(E.  C.  L.  R.  Tol.  71). 
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*«?17T  ^^  ^^®  memorial  being  duly  substantiated  and  *verified,  your  Lord- 
^  ship  will  feel  it  to  be  your  duty  to  recommend  to  Her  Majesty 
that  the  said  Dr.  Harrison  be  removed  from  the  commission  of  the 
peace." 

The  memorial  being  produced,  and  evidence  given  that  it  was  signed 
by  the  defendant  and  transmitted  by  him  to  the  office  of  the  Secretarr 
of  State,  the  plaintiff  appeared  as  a  witness  for  himself,  and  denied  the 
truth  of  the  criminatory  allegations  in  the  memorial.     He  was  followed 
by  other  witnesses  to  the  same  effect.     At  the  close  of  the  plaintiff's 
case,  the  defendant's  counsel  applied  for  a  nonsuit,  which  the  learned 
Judge  (we  think  very  properly)  refused  to  direct.     Assuming  that  the 
occasion  of  presenting  the  memorial  prim&  facie  repelled  the  inference 
of  malice  arising  from  criminatory  matter  which  the  memorial  con- 
tained, that  this  comes  within  the  category  of  privileged  commuoica- 
tions,  and  that,  in  the  absence  of  all  evidence  to  prove  express  malice, 
the  Judge  would  have  been  justified  in  directing  a  nonsuit,  evidence  had 
been  given  that,  to  the  knowledge  of  the  defendant,  allegations  con- 
stained  in  the  memorial  were  false.     Here  was  evidence  of  express 
2malice ;  and  a  question  of  fact  had  arisen  for  the  decision  of  the  jarv, 
whether  the  defendant  in  presenting  the  memorial  had  acted  boni  fide 
.«r  maliciously. 

The  trial  proceeded ;  and  a  great  number  of  witnesses  were  called 
*for  the  double  purpose  of  proving  the  justification,  or  at  all  events  of 
satisfying  the  jury  that  the  defendant  had  acted  bon&  fide.  Some  par: 
o(  the  libel  was  left  uncovered  by  the  justification. 

The  learned  Judge  said  that,  on  the  authority  of  Blagg  v.  Stnrt,  10 
Q.  B.  S99  (E.  C.  L.  R.  vol.  59),  he  should  rule  that  the  memorial  to 
*^4ft1  *^^  Secretary  of  State  was  not  a  privileged  communication,  but 
^  would  reserve  leave  to  the  defendant  to  move  to  enter  a  verdic* 
for  hira,  if  the  jury  found  bona  fides.  On  this  point,  he  desired  them 
to  consider  '<  whether  the  memorial  was  got  up  and  signed  by  defendant 
honestly  for  the  purpose  which  is  stated  in  it,  or  whether  the  defendant 
had  any  bye  motive  ?  If  they  found  bona  fides  or  not,  they  would 
assess  damages ;  but  these  would  vary  as  they  thought  defendant  ^a$ 
actuated  more  or  less  by  any  malicious  feeling.  If  he  acted  altogether 
bonfi  fide,  damages  would  be  very  considerably  modified."  The  jarr 
found  a  verdiet  for  the  plaintiff,  damages  209.,  saying :  «  We  consider 
it  a  bon£  fide  memorial." 

A  rule  has  «been  obtained  to  enter  a  verdict  for  the  defendant ;  an^i 
this,  we  think,  ^eught  to  be  made  absolute. 

Daring  the  APgument,  a  legal  canon  was  propounded  for  our  guidance 
by  the  plaintifiTs  counsel ;  and  this  we  are  willing  to  adopt,  as  we  think 
that  it  is  supported  by  the  principles  and  authorities  upon  which  the 
dootriae  of  privileged  communications  rests.  <<  A  communication  made 
bon&  fide  upon  any  subject-mattei*  in  which  the  party  communicating 


5  ELLIS  &  BLACKBURN.    Q.  B.  348 


has  an  interest^  or  in  reference  to  wbich  he  has  a  dutyj  is  privileged,  if 
made  to  a  person  haying  a  corresponding  interest  or  dtityj  although  it 
contained  criminatory  matter  which,  without  this  privilege,  would  be 
BlanderoQS  and  actionable."     In  the  present  case,  little  need  be  said  to 
show  that  the  communicator  had  both  an  interest  and  a  dtUy  in  the  sub- 
ject-matter of  the  communication.    Assuming  that  Dr.  Harrison  had 
misconducted  himself  as  a  magistrate  in  the  manner  alleged,  all  the 
electors  and  inhabitants  of  Frome  had  *suffere4  a  grievance  by  rjicojo 
a  magistrate  having  fomented  the  riot  instead  of  quelling  it,  and  ^ 
having  endangered  instead  of  protecting  life  and  property  within  the 
borough.     They  have  an  interest  that  they  may  not  longer  remain  sub- 
ject to  the  jurisdiction  of  a  magistrate  who  so  violates  the  Uw.    Again, 
if  Dr.  Harrison  had  so  misconducted  himself  as  a  magistrate,  he  bad 
committed  an  offence ;  and  it  was  the  duty  of  those  who  witnessed  it  to 
try  by  all  reasonable  means  in  their  power  that  it  should  be  inquired 
into  and  punished.     <<  Duty,"  in  the  proposed  canon,  cannot  be  con- 
fined to  legal  duties  which  may  be  enforced  by  indictment,  action,  or 
mandamus,  but  must  include  moral  and  social  duties  of  imperfeot  obli- 
gation.    One  mode  of  proceeding  for  this  offence  would  have  been  by 
applying  to  us  for  a  criminal  information,  and  seeking  to  have  the 
offender  punished  by  fine  and  imprisonment.     But  another,  which, 
thongh  milder,  may  be  more  effectual,  is  to  try  by  lawful  and  consti- 
tutional means  to  have  the  offender  removed  from  his  office,  without 
calling  down  upon  him  the  sentence  of  a  criminal  Court.     In  this  land 
of  law  and  liberty,  all  who  are  aggrieved  may  seek  redress ;  and  the 
alleged  misconduct  of  any  who  are  clothed  with  public  authority  may 
be  brought  to  the  notice  of  those  who  have  the  power  and  the  duty  to 
inquire  into  it,  and  to  take  steps  which  may  prevent  the  repetition 
of  it. 

But  it  was  hardly  contended  that  this  memorial  would  not  have  been 
a  privileged  communication  if  it  had  been  addressed  to  a  public  func- 
tionary possessing  the  direct  power  of  removing  a  magistrate  from  the 
commission  of  the  peace.  The  great  stress  of  the  argument  for  the 
plaintiff  has  been,  that  the  defendant  and  his  comemorialists  mistook 
their  course ;  that  they  ought  to  have  '^'addressed  the  memorial  r^^of  a 
to  the  Keeper  of  the  Great  Seal ;  and  that,  by  addressing  it|  ^ 
although  with  good  faith  and  according  to  the  advice  they  received  from 
the  Under-Secretary  of  State,  to  Lord  Falmerston,  who  could  not 
praprio  vigore  dismiss  a  magistrate  from  the  commission  of  the  peace, 
they  are  liable  to  this  action,  and  might  be  convicted  as  libellers. 

We  think  that  we  are  not  called  upon  at  present  to  decide  how  far  an 
honest  mistake  in  seeking  redress  subjects  a  person  to  civil  or  criminal 
responsibility ;  and  we  give  no  opinion  on  the  question  whether  action 
or  indictment  could  be  maintained  against  individuals  living  under  the 
jurisdiction  of  a  county  court  judge  in  the  county  palatine  of  Lan- 
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caster,  who  should  honS.  fide  present  a  criminatory  memorial  against 
him  to  the  Lord  High  Chancellor,  praying  for  his  removal,  instead  of 
presenting  it  to  the  Chancellor  of  the  Duchy  of  Lancaster,  in  vbci, 
and  in  whom  alone,  the  power  of  removing  him  is  vested  ;(a)  or  hov  i; 
would  be  if  a  gentleman,  asked  by  letter  for  the  character  of  a  seiTaDt, 
should  bonS.  fide  write  an  answer  stating  acts  of  dishonesty  and  immo- 
rality committed  by  the  servant,  and  by  mistake  address  it  to  another 
person  difierent  from  the  inquirer,  althoagh  of  the  same  name.  : 

After  great  deliberation  which  we  have  bestowed  upon  the  subject 
out  of  respect  for  the  authority  of  Blagg  v,  Sturt,  10  Q.  B.  899  (E.  C.  j 
L.  R.  vol.  59),  we  are  of  opinion  that  the  defendant  fell  into  no  mistake  , 
whatever  in  the  course  which  he  adopted,  and  that,  although  he  migbt  * 
have  addressed  the  memorial  to  the  Lord  Chancellor,  in  which  case  i: 
*ft'^n  ^^^r^^^'^'y  *^ould  have  been  privileged,  it  is  equally  privileged  j 
^  being  addressed  to  the  Secretary  of  State.  ' 

The  fallacy  of  the  plaintiff's  reasoning  arises  from  the  unfounded 
assumption  that  in  point  of  law  a  justice  of  the  peace  is  appointed  and 
may  be  removed  by  the  Lord  Chancellor  under  a  power  similar  to  tb: 
by  which  he  appoints  and  removes  county  court  judges.     Legally  ad 
constitutionally,  a  justice  of  the  peace  is  appointed  and  is  removed  bj 
the  Sovereign,  acting,  as  in  every  other  exercise  of  the  prerogative,  by 
the  advice  of  a  responsible  minister.     Although  the  Queen's  pleasure  is 
not  actually  taken  in  practice  on  the  appointment  of  a  justice  of  tlie 
peace,  he  is  supposed  to  be  appointed  by  Her  as  much  as  a  Jndge  cf 
the  superior  Courts ;  and  the  commission  of  the  peace  under  which  tie 
quarter  sessions  are  held  is  Her  commission  as  much  as  the  commission  1 
of  oyer  and  terminer  or  other  commission  under  which  the  Judges  a:« 
at  the  assizes.     So,  if  a  supersedeas  under  the  Great  Seal  goes  to 
remove  a  magistrate  from  the  commission  of  the  peace,  although  practi- 
cally issued  by  the  Lord  Chancellor  without  any  command  b;  tbe 
Queen,  it  is  in  point  of  law  the  act  of  the  Sovereign  as  much  as  was  tie 
removal  of  the  Chief  Justice  of  this  Court  in  those  times  when  such 
removals  were  among  the  usual  acts  of  Government,  before  the  Jadges 
of  the  superior  Courts  were  made  irremovable   except  by  the  joint 
address  of  the  two  Houses  of  Parliament.     If  we  are  to  take  judicial 
notice  that  the  appointment  and  removal  of  magistrates  is  generally 
left  to  the  Keeper  of  the  Great  Seal,  we  are  bound  to  consider  that  be 
is  only  a  responsible  adviser  of  the  Crown  in  the  exercise  of  this  p^^ 
rogative.     There  can  be  no  doubt  that  a  bond  fide  petition  to  the  Queen 
n^Qceri  for  the  removal  of  a  magistrate  by  *an  aggrieved  party  living 
^  under  his  jurisdiction  would  be  a  privileged  communication.   Her 
Majesty  might  direct  an  inquiry  to  be  made  into  the  conduct  of  tbe 
magistrate  ;  and,  the  allegations  of  the  petition  being  duly  substantiated 
and  verified,  the  Lord  Chancellor,  by  Her  authority,  might  issue  the 

(a)  Stat  9  A  10  Viot  e.  95,  o.  18.     See  Ez  parte  Ramshay,  18  Q.  B.  173  (E.  C.  L.  R.  toL  33> 
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requisite  supersedeas  under  the  Great  Seal.  This  memorial  to  the 
Secretary  of  State,  praying  him  to  inquire  and  « to  recommend  to  Her 
Majesty  that  the  said  Dr.  Harrison  be  removed  from  the  commission 
of  the  peace/'  is  substantially  equivalent  to  such  a  petition.  Her 
Majesty  could  not  personally  make  the  inquiry :  and,  upon  a  petition 
addressed  to  Her  Majesty,  She  might  direct  the  inquiry  to  be  made  by 
one  of  Her  principal  Secretaries  of  State,  and  through  him  communi- 
cate with  the  Lord  Chancellor. 

The  office  of  secretary  of  state  is  one  of  very  ancient  date.  He  ^ras 
ia  fact  the  king's  private  secretary  with  the  custody  of  the  king's  sig- 
net, aod  was  the  ordinary  channel  of  communication  between  the 
sovereign  and  the  subject.  The  duties  of  the  office  till  the  reign  of 
Henry  8th  were  performed  by  a  single  person.  Thence,  till  the  reign 
of  George  3,  there  were  generally  two,  who  each  did  all  the  duties  of 
the  office  according  to  a  geographical  division  of  the  globe.  Since  then, 
till  very  lately,  there  were  three,  having  separate  departments :  the 
Uome,  the  Foreign,  and  the  Colonial.  And  now  a  fourth  is  added,  for 
War.  They  are  all  appointed,  as  the  single  secretary  of  state  formerly 
was,  by  mere  delivery  to  them  of  the  seals  of  office,  each  being  capable 
in  point  of  law  of  performing  the  duties  of  all  the  departments,  and  the 
offices  still  being  so  much  considered  one  and  the  same  that,  upon  a 
removal  from  one  department  to  another,  a  member  of  the  House 
of  Commons  does  '^'not  vacate  his  seat.  In  practice,  to  the  r^toco 
Secretary  of  State  for  the  Home  Department  (the  office  filled  by  ^ 
Lord  Palmerston  when  the  memorial  was  presented  to  him)  belongs 
peculiarly  the  maintenance  of  the  peace  within  the  Kingdom,  with  the 
Bnperintendence  of  the  administration  of  justice  as  far  as  the  Boyal 
prerogative  is  involved  in  it.  Patents,  charters  of  incorporation,  com- 
missions of  inquiry,  and  commissions  of  the  peace,  pass  through  his 
hands.  It  is  bis  duty  to  see  that  the  sentences  of  all  Courts  of  crimi- 
nal judicature  are  rigidly  carried  into  effect,  except  where  mitigated  by 
the  Royal  prerogative  of  mercy :  and  it  is  chiefly  by  his  advice  that  the 
exercise  of  this  prerogative  is  guided.  Hence  he  is  in  frequent  com- 
munication with  the  Judges,  who  preside  in  the  Central  Criminal  Court 
and  at  the  assizes,  and  with  magistrates  all  over  the  Kingdom.  He  is 
himself  a  magistrate,  and  has  a  power  of  commitment  to  prison  by  war- 
rant for  just  cause.  See  Entick  v.  Carrington,  2  Wils.  275.  How  can 
it  be  said  that  such  a  functionary  has  not  a  corresponding  duty,  when 
a  memorial  such  as  that  which  we  are  considering  is  presented  to  him  ? 
We  conceive  that,  in  the  discharge  of  his  duty,  he  might  have  caused 
the  inquiry  prayed  for  to  have  been  made ;  and  that,  the  allegations 
being  duly  substantiated  and  verified,  he  might  have  communicated 
Qpon  the  subject  with  the  Lord  Chancellor,  and  done  what  would  have 
amounted  to  a  recommendation  to  Her  Majesty  that  the  said  Dr.  Har- 
rison be  removed  from  the  commission  of  the  peace. 


353  HARRISON  t;.  BUSH.    T.  T.  1865. 

Considering  this  as  virtually  a  communication  to  the  Queen  throngb 
^rt -.-.  Her  Secretary  of  State,  it  cannot  be  *doubted  that  Her  Majestj 

-'  has  an  interest  in  the  matter ;  for  She  is  to  see  that  all  in  au- 
thority under  Her  do  their  duty,  and  that  justice  is  duly  administered 
to  all  Her  subjects.  We  therefore  come  to  the  conclusion  that  tbia 
was  a  privileged  communication,  and  that  the  verdict  ought  to  be 
entered  for  the  defendant. 

In  Blagg  V.  Sturt,  10  Q.  B.  899  (E.  C.  L.  R.  vol.  69),  a  different 
opinion  appears  to  have  been  entertained ;  and,  if  that  had  been  i 
solemn  decision,  the  ratio  decidendi  being  that  such  a  memorial,  boni 
fide  addressed  to  the  Secretary  of  State,  is  an  actionable  libel,  re 
should  have  felt  ourselves  bound  by  it  and  referred  the  defendant  to  a 
Court  of  error  for  the  purpose  of  having  the  doctrine  reviewed,  althongb 
a  distinction  might  have  been  taken  between  the  office  of  town  clerk 
and  clerk  to  the  justices  of  a  borough,  and  the  office  of  justice  of  tbe 
peace  for  a  countv.  But  the  substantial  difference  between  the  tvo 
cases  IS,  that  in  Blagg  v.  Sturt  there  was  express  malice.  The  allega- 
tions were  proved  to  be  false  to  the  defendant's  knowledge ;  and  verbal 
declarations  of  the  defendant  were  proved,  indicating  that  he  was 
actuated  by  malicious  motives.  The  Judge,  at  the  trial,  having  left  to 
the  jury,  <*  whether  the  defendant  had  sent  the  letter  merely  with  the 
honest  purpose  of  aiding  in  the  administration  of  justice,  or  from  a 
malicious  motive,  and  with  a  knowledge  that  the  charge  was  false,"  the 
jury  found,  upon  that  and  all  the  other  questions  left  to  them,  for  the 
plaintiff.  This  would  have  been  an  abundantly  sufficient  ground  for 
refusing  a  rule  to  show  cause  why  a  nonsuit  should  not  be  entered 
according  to  the  leave  reserved.  And  this  was  assigned  as  a  gronnd 
^q- -,  for  refusing  the  rule.     The  *Court  likewise  said :   «  We  arc  of 

-^  opinion  that  the  defendant  was  not  Exempt  from  responsibilitj 
for  that  which  would  otherwise  be  a  libel,  by  reason  of  its  being  an 
application  to  a  competent  tribunal  for  redress ;  because  the  Secretary 
of  State  has  no  direct  authority  in  respect  of  the  matter  complained  o/, 
and  was  not  a  competent  tribunal  to  receive  the  application.**  Bnt  we 
find  in  the  books  various  instances  in  which  privilege  has  been  allowed 
to  criminatory  publications,  although  those  to  whom  they  were  addressed 
had  «  no  direct  authority  in  respect  of  the  matter  complained  of,*'  and 
showing  that  this  is  not  the  proper  criterion  to  determine  whether  the 
complaint  is  made  to  a  competent  tribunal. 

In  Lake  v.  King,  1  Wms.  Saund.  131  b,  a  petition  presented  to  a 
committee  of  the  House  of  Commons,  containing  criminatory  matter, 
was  held  privileged,  the  committee  having  power  to  inquire,  although  no 
power  to  give  redress  to  the  petitioner.  In  Rex  v.  Bayley,  Hil.  8  G.  2, 
in  B.  R.,(a)  a  writing  had  been  presented  to  General  Wills  and  the  four 
principal  officers  of  the  Guards,  to  be  presented  to  His  Majesty,  com- 

(a)  5  Bao.  Abr.  197  (7th  ed.),  tit.  Libel  (A)  2  (referred  to  in  Rex  v.SUplei,  Andr.  228}. 
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plaiDing  that  Captain  Carr,  the  prosecutor,  an  officer  in  the  army,  had 
fraadalently  got  possession  of  money  due  to  the  memorialist  from  the 
Gv/fernment,  and  had  refused  to  pay  it  over  to  him.  Here  neither 
General  Wills  nor  any  of  the  four  principal  officers  of  the  Guards,  nor 
the  King  himself,  had  any  direct  authority  to  compel  Captain  Carr  to 
pay  the  money  to  Mr.  Bayley  :  yet  "  the  Court  held  it  no  libel,  bat  a 
representation  of  an  injury,  drawn  up  in  a  proper  *way  for  re-  r^^q^fi 
dress."  So,  in  the  famous  Greenwich  Hospital  Gase,(a)  Captain  ^ 
Baillie  had  presented  memorials,  reflecting  on  Lord  Sandwich,  to  the 
directors  and  to  the  governors  of  the  hospital,  and  to  the  lords  of  the 
Admiralty ;  yet  this  Court  discharged  with  costs  the  rule  which  had 
been  obtained  against  him  for  a  criminal  information,  without  nicely 
considering  whether  he  could  fully  substantiate  all  that  he  had  alleged, 
or  what  remedy  could  be  afforded  to  him  by  those  to  whom  he  appealed, 
being  convinced  that  he  bonfi  fide  complained  of  a  grievance,  and  bon& 
fide  sought  redress.  In  these  two  cases,  had  Captain  Carr  and  Lord 
Sandwich  proceeded  by  action  for  a  lil^^el,  we  conceive  that  the  defence 
would  have  been  equally  available.  Fairman  r.  Ives,  5  B.  k  Aid.  642 
(E.  C.  L.  R.  vol.  7),  was  such  an  action.  The  defendant  had  presented 
a  petition  to  Lord  Palmerston,  then  Secretary  at  War,  complaining  that 
Captain  Fairman,  the  plaintiff,  an  officer  in  the  army,  had  dishonour- 
ably refused  to  pay  a  debt  due  to  the  petitioner,  arising  out  of  sotne  bill 
transactions  very  discreditable  to  the  plaintiff,  the  petition  concluding 
vith  a  prayer  that  Captain  Fairman  might  be  ordered  to  discharge  this 
debt.  Now,  in  this  case  it  is  clear  that  neither  the  Secretary  at  War 
nor  the  King  had  power  to  order  Captain  Fairman  to  pay  the  money. 
Yet  Lord  C.  J.  Abbott,  who  tried  the  cause,  directed  the  jury,  "  that  if 
they  thought  that  the  petition  contained  only  a  fair  and  honest  state- 
ment of  facts,  according  to  the  understanding  of  the  party  who  sent  it, 
they  ought,"  under  the  plea  of  Not  guilty,  "to  find  a  verdict  for  the 
defendant."  To  this  opinion  Lord  C.  J.  Abbott  adhered  *when  r^ocY 
the  question  was  brought  before  the  Court  in  banc,  saying :  "  I  ^ 
think  that  it  was  a  good  answer  to  the  action,  upon  the  plea  of  Not 
guilty,  for  the  defendant  to  show  that  the  paper  in  question  was  addressed 
to  the  Secretary  at  War,  bon&  fide  for  the  purpose  of  obtaining  redress, 
and  not  for  the  purpose  of  slandering  the  plaintiff."  Holroyd,  J.,  agreed 
that  the  publication  was  justified  by  the  occasion,  saying :  "  Here,  the 
defendant  having  a  just  claim  against  the  plaintiff,  an  officer  in  the  army, 
and  who,  therefore,  in  some  measure,  is  subject  to  the  control  of  the 
Secretary  at  War,  applies  by  petition  to  the  latter,  in  order  to  obtain, 
through  bis  interference,  the  payment  of  his  debt."  We  m^y  observe 
that  a  magistrate  is  surely  as  much  under  the  control  of  the  Secretary 
of  State  as  an  officer  in  the  army  is  under  the  control  of  the  Secretary 
of  War^  who  only  superintends  the  financial  affairs  of  the  army.     Mr. 

(a)  Rex  V.  BuiUie,  21  How.  St  Tr.  1. 
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Justice  Holroyd  considered  that  it  was  enough  if  the  petition  had  been 
presented  bonfi;  fide,  "for  the  purpose  of  obtaining  redress,"  without 
considering  whether  the  functionary  to  whom  it  was  presented  had  the 
power  to  grant  redress ;  and  he  recognised  the  case  of  Cleaver  v.  Sar- 
raude,(a)  which  carries  considerably  further  the  doctrine  of  the  occasion 
repelling  the  presumption  of  malice.  The  language  of  Best,  J.,  in  Fair- 
man  V.  Ives,  is  particularly  applicable  to  the  present  case.  "  The  cir- 
cumstances under  which  this  letter  was  sent  rendered  it  a  privileged 
communication.  It  was  an  application  for  the  redress  of  a  grievance, 
made  to  one  of  the  King's  minifterSy  whoj  as  the  defendant  hone$tIy 
thought^  had  authority  to  afford  him  redress.  And  this  may  be  done 
^QKQ-i  without  hazard  of  an  action  or  prosecution,  if  the  ""application  be 
-*  made  bonft  fide  with  a  view  to  obtain  redress  for  some  injury 
received,  or  to  prevent  or  punish  some  public  abuse."  "Petitions  to 
the  King  upon  matters  upon  which  the  Grown  cannot  directly  interfere'* 
"  fall  within  the  same  rule." 

The  same  principles  may  be  educed  from  Toogood  t^.  Spyring,  1  C. 
M.  &  R.  181,t  Somerville  v.  Hawkins,  10  Com.  B.  588  (E.  C.  L.  R.  vol. 
70),  and  other  leading  cases  in  which  the  doctrine  of  privileged  com- 
munication is  discussed.  We  think  that  these  authorities  considerably 
outweigh  the  reasoning  of  the  Court  in  Blagg  v.  Sturt,  10  Q.  B.  899 
(E.  C.  L.  R.  vol.  59),  on  the  incapacity  of  the  Secretary  of  State  to 
give  redress ;  and  that,  as  the  defendant  is  found  by  the  jury  on  rea- 
sonable evidence  to  have  presented  the  memorial  to  the  Secretary  of 
State  bon&  fide  for  the  purpose  of  obtaining  redress,  we  are  bound  to 
say  that  he  is  not  a  libeller,  and  to  give  judgment  in  his  favour. 

Rule  absolute. 

Arnetfy  for  the  plaintiff,  afterwards,  in  Michaelmas  Term,  1855,  ob- 
tained a  rule  calling  on  the  defendant  to  show  cause  why  the  Master 
should  not  be  at  liberty  to  review  his  taxation  of  costs. 

In  the  affidavit  on  which  the  rule  was  obtained  it  was  deposed  that 
the  defendant  pleaded  the  general  issue,  and  a  justification  on  the 
ground  of  the  truth  of  the  allegations  in  the  memorial.  That,  at  the 
trial,  plaintiff  had  in  attendance,  exclusive  of  himself,  thirty-eight  wit- 
nesses :  two  to  prove  the  publication ;  the  remainder,  with  one  or  two 
exceptions,  to  prove  the  falsehood  of  the  allegations  of  the  libel ;  and 
of  this  remainder  sixteen  were  called,  and  gave  evidence  to  that  effect. 
That,  at  the  close  of  plaintiff's  case,  defendant  applied  for  a  nonsuit, 
^Qcq-i  *on  the  ground  that  the  memorial  was  privileged :  but  that  the 
^  learned  Judge  refused  to  nonsuit,  holding  the  communication 
not  privileged,  but  reserving  the  point.  That  defendant  then  called 
many  witnesses  to  prove  the  truth :  that  the  evidence  of  many  of  these 
did  not  appear  to  have  been  known  to  the  defendant  at  the  time  of  the 
publication ;  and  that  the  Master,  on  inquiry  in  the  usual  way,  would 

(a)  Cited  in  M'DougaU  v,  Claridge,  1  Camp.  268. 
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find  this  to  be  so.     That  the  Judge  left  to  the  jury ;  First,  whether 
the  memorial  complained  of  was  a  libel ;  Secondly,  whether  the  justifi- 
cation was  proved  or  not ;  Thirdly,  whether  the  memorial  was  signed 
and  transmitted  by  the  defendant  in  good  faith.     That  the  jury  found 
for  plaintiff  on  both  issues,  and  found  also  that  the  defendant  had  acted 
bon&  fide.     That  this  Court  afterwards  ordered  a  verdict  to  be  entered 
for  the  defendant  on  the  plea  of  Not  guilty.    That  both  parties  carried 
in  their  bills  of  costs.     That  plaintiff  did  not  include  any  costs  in 
respect  of  the  witnesses  called  to  prove  the  publication,  but  did  include 
all  the  costs  occasioned  by  those  witnesses  who  had  been  called  by  him, 
or  attended  at  his  instance,  to  prove  the  falsehood  of  the  allegations. 
That  defendant's  bill  included  all  the  witnesses  subpoenaed  by  him. 
That  the  Master,  after  the  plaintiff's  attorney  had  contended  for  aii 
opposite  view,  refused  to  allow  the  costs  of  any  of  the  plaintiff's  wit- 
nesses, and  allowed  the  costs  of  all  the  defendant's  witnesses  (with  the 
exception  of  some  who  were  disallowed  on  the  ground  that  the  number 
in  attendance  was  unnecessarily  large),  including  those  whose  evidence, 
it  was  alleged,  came  to  defendant's  knowledge  after  the  publication.    It 
▼as  also  assumed  by  the  Court,  from  the  recollection  of  the  notes  of 
the  learned  Judge,  that  the  plaintiff  had  adduced  evidence  '^to  r^Q^f. 
prove  that  the  defendant  had  refused  to  meet  him  in  consulta-  ^ 
tion;  and  that  the  facts  had  occurred,  if  at  all,  in  the  town  of  Frome, 
of  which  the  defendant  was  an  inhabitant. 
In  the  following  Hilary  Term  (January  12th,  1856), 
Slade^  OollieVy  and  Lush  showed  cause. — The  general  rule,  as  laid 
down  in  Lush's  Practice,  691,  2  (2d  ed.),  is  that,  "if  on  the  whole 
record  the  result  is  against  the  plaintiff — as  if  in  an  action  for  a 
trespass   the   defendant    pleads   not   guilty   and   a  justification,   and 
fails  on  the  first  plea  but  recovers  on  the  second,  or  vice  versd — 
the  defendant  has  his  whole  costs  except  those  which  relate  to  the 
plea  on  which  he  has  failed,  and  minus  the  plaintiff's  costs  of  that 
issue.     And  in  taking  the  costs  of  the  issues  as  distinct  from  the 
general  costs  of  the  cause  (inasmuch  as  the  former  are,  as  it  were, 
the  exception),  none  are  included  therein  but  what  relate  exclusively 
to  such  issues ;  while,  on  the  other  hand,  none  are  excepted  from  the 
general  costs  but  such  as  relate  exclusively  to  such  issues.     Hence, 
if  some  of  the  plaintiff's  witnesses  were  called  to  speak  as  well  on  the 
issue  found  for  him,  as  on  those  found  against  him,  and  were  material 
on  both ;  he  is  entitled  to  the  costs  of  them  as  part  of  the  general  costs 
of  the  cause :  while  the  witnesses  of  the  defendant  are  disallowed  to 
him  altogether,  if  they  were  not  called  to  speak  exclusively  as  to  the 
issues  on  which  he  succeeded."     For  this,  Richards  v.  Cohen,  1  Dowl. 
P.  C.  533,  Knight  v.  Woore,  5  Dowl.  P.  C.  487,  and  Crowther  v.  Elwell, 
6  Dowl.  P.  C.  697,  are  cited.     Now  here  the  witnesses  called  for  the 
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*<lf5n  P'^^^^^ff  2i^d  defendant  who  gave  proof  as  to  the  *truth  or  false- 
-^  hood  of  the  allegations  in  the  memorial  were,  no  doubt,  witnesses 
on  the  second  issue,  upon  which  the  defendant  failed :  but  they  vere 
not  exclusively  so ;  they  were  also  witnesses  on  the  first  issue,  because 
the  evidence  of  the  falsehood  went  to  prove  that  there  was  express 
malice,  so  as  to  negative  the  claim  of  privilege;  and  the  evidence 
offered  to  show  the  truth  met  this.  Suppose  the  plea  of  justiGc&tion 
to  be  off  the  record,  all  those  witnesses  would  still  be  witnesses  as  to 
the  issue  on  the  first  plea.  It  will  be  argued  that  at  any  rate  the  trit- 
nesses  for  the  defendant  who  depose  to  facts  not  within  the  knowledge 
of  the  defendant  at  the  time  of  publication  were  not  material  to  shov 
the  want  of  malice.  But,  if  the  falsehood  showed  the  malice,  whatever 
tended  to  show  that  there  was  no  falsehood  at  all  tended  to  disprove 
that  inference  of  malice.  The  bona  fides  was  in  question  on  the  first 
issue ;  notes  (1)  and  ((2)  to  Lake  v.  King,  1  Wms.  Saund.  130:  and  the 
real  facts  are  material  in  this  view ;  and  then  evidence  of  the  falsehood, 
given  on  the  part  of  the  plaintiff,  lets  in  evidence  of  the  truth  on  tbe 
part  of  the  defendant ;  per  Lord  Ellenborough  in  Brown  v.  Crooine,  3 
Stark.  297,  298  (E.  C.  L.  R.  vol.  3).  The  evidence  given  in  this  case, 
on  the  part  of  the  plaintiff,  to  show  the  falsehood  was  that  which  justi- 
fied the  learned  Judge  in  refusing  to  nonsuit,  as  shown  by  the  judgment 
in  banc  in  this  case. 

Kinglahey  Serjt.,  Bovill  and  Amey^  contrJt. — It  is  now  to  be  assumed 
that  there  was  privilege  unless  express  malice  was  proved.  But  malice 
Mao-\  ^^  ^  ^i^tQ  of  mind ;  and  no  fact  could  influence  the  defendant's 
■■  *state  of  mind  which  had  not  come  to  his  knowledge.  On  tke 
other  hand,  if  the  defendant  actually  believed  the  facts,  the  non-exist- 
enee  of  the  facts  would  not  prove  malice.  [Coleridge,  J. — The  false- 
hood is  one  step  in  the  proof  of  express  malice.]  It  is  a  step  wbieli 
does  not  advance  the  plaintiff's  case,  unless  it  be  also  shown  that  the 
falsehood  was  known  to  the  defendant.  In  East  v.  Chapman,  Moo.  k 
M.  46  (E.  C.  L.  R.  vol.  22),  evidence  of  the  truth  was  admitted  in  miti- 
gation of  damages  only,  no  justification  being  pleaded.  In  Cockape 
V.  Hodgkisson,  5  C.  &  P.  548  (E.  C.  L.  R.  vol.  24),  a  tenant,  at  the 
request  of  his  landlord,  gave  the  landlord  information  that  a  party  desi- 
ring to  become  the  landlord's  gamekeeper  sold  the  landlord's  game ;  an 
action  was  brought  by  that  party  against  the  tenant ;  and  Not  guiltv 
'  only  was  pleaded.  Lord  Wensleydale  (then  Mr.  Justice  Parke)  admitted 
evidence  that  a  rumour  to  this  effect  had  reached  the  tenant,  bot  would 
not  receive  evidence  that  the  rumour  was  true.  That  was  on  the  ground 
that  the  truth  was  immaterial  except  as  showing  on  what  ground  the 
defendant  acted.  [Crompton,  J. — ^In  that  case  no  evidence  of  the 
falsehood  appears  to  have  been  given  on  the  part  of  the  plaintiff.]  Here 
the  evidence  given  on  the  part  of  the  plaintiff,  of  the  falsehood,  'sfa^ 
given  to  negative  the  justification.     The  Judge  is  to  decide  whether  the 
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occasion  of  the  publication  confers  a  privilege :  then  the  question  is  as 
to  the  bond  fide  belief,  which  is  for  the  jury ;  Fairman  v,  Ives,  5  B.  & 
Aid.  642  (E.  C.  L.  R.  vol.  7),  Pattison  v.  Jones,  8  B.  &  C.  578  (E.  C. 
L.  R.  vol.  15),  Fountain  v.  Boodle,  8  Q.  B.  5  (E.  C.  L.  R.  vol.  43). 

The  facts,  independently  of  the  belief,  are  immaterial  so  far  as  the 
jury  is  concerned.  If,  in  an  action  for  giving  a  bad  character  of  a 
servant,  the  servant  gives  evidence  to  prove  the  falsehood,  the  master, 
on  a  plea  of  Not  guilty,  cannot  insist  upon  facts  which  came  to  his 
knowledge  after  the  character  was  given.  A  counsel  is  privileged  in 
uttering  injurious  matter  to  individuals,  if  he  do  so  in  the  discharge  of 
his  duty ;  Flint  v.  Pike,  4  B.  &  C.  478  (E.  C.  L.H.  vol.  10) :  this  defence 
would  not  be  met  by  proof  that  the  matter  was  untrue.  [Lord  Camp- 
bell, C.  J. — The  question  would  be,  whether  he  was  bon&  fide  pursuing 
his  instructions:  I  do  not  know  that  you  could  import  any  personal 
knowledge  of  the  facts  by  the  counsel.] 

Lord  Campbell,  G.  J. — I  am  of  opinion  that  the  taxation  was  right, 
and  that  this  rule  should  be  discharged.  The  plea  of  Not  guilty  was 
successful ;  and  therefore  the  plaintiiT  is  entitled  to  all  the  costs,  except 
those  which  were  incurred  exclusively  on  the  other  issue.  The  ques- 
tion therefore  is,  whether,  under  the  circumstances  of  the  trial,  the 
witnesses  allowed  to  the  defendant  and  disallowed  to  the  plaintiff'  were 
material  on  the  issue  of  Not  guilty.  I  am  of  opinion  that  they  were  all 
so.  The  action  was  brought  for  the  publication  of  a  memorial  which 
we  all  held  to  be  privileged  by  the  occasion,  there  being  nothing  on 
the  face  of  the  memorial  which  took  it  out  of  the  privilege.  The  plain- 
tiff, therefore,  ought  to  have  been  nonsuited  if  he  had  not  given  evidence 
of  express  malice  ;  for  then  there  would  have  been  nothing  for  the  jury. 
The  plaintiff  did  give  evidence  of  express  malice,  that  defendant  would 
not  meet  the  plaintiff  in  consultation ;  and,  further,  what  appears  to 
me  very  material,  he  gave  evidence  to  show  that  the  facts,  which  had 
taken  place,  *if  at  all,  in  the  town  of  Frome,  of  which  the  de-  r:„o^^ 
fendant  was  an  inhabitant,  had  not  really  occurred,  so  that  the  ^ 
defendant  must  have  been  cognisant  of  the  allegations  being  false. 
Therefore  all  the  evidence  given  by  the  plaintiff,  although  applicable  to 
the  plea  of  justification,  were  applicable  also  to  the  plea  of  Not  guilty ; 
and  therefore  all  the  witnesses  called  on  the  part  of  the  defendant  were 
material  to  meet  the  case  of  malice  so  set  up.  But  it  is  said  that  some 
of  the  facts  proved  by  the  witnesses  for  the  defendant  were  not  shown 
to  have  come  to  the  knowledge  of  the  defendant.  But  they  all  were 
supposed  to  have  taken  place  in  Frome;  and  I  cannot  say  that  any  of 
this  evidence  was  not  material  to  disprove  malice,  although  some  of 
it  might  have  been  given  in  support  of  the  plea  of  justification  which 
failed. 

Coleridge,  J. — I  am  of  the  same  opinion.  There  were  two  issues  ; 
that  on  Not  guilty  was  found  for  the  defendant,  and  that  on  the  justi- 
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fication  for  the  plaintiff.  The  plaintiff  should  be  allowed  for  sach  wit- 
nesses as  w\;re  called  exclasivelj  in  support  of  the  second  issue ;  the 
defendant  should  be  allowed  for  all  such  witnesses  as  were  called  upon 
both  issues.  One  way  of  trying  this  question  is,  to  suppose  the  plea 
of  justification  not  on  the  record,  and  that  there  is  only  the  plea  of 
Not  guilty.  As  the  occasion  privileged  the  publication,  the  plaintiff 
had  to  give  evidence  of  express  malice.  To  do  this,  he  was  entitled  to 
prove  that  the  allegations  in  the  libel  were  untrue.  I  do  not  say  that 
the  mere  fact  of  the  falsehood  of  the  allegations  would  prove  express 
malice.  I  agree  that  the  material  question  was  as  to  the  state  of  the 
defendant's  mind.  But  proof  of  the  falsehood  is  one  step  towards  shov- 
ing the  state  of  mind.  I  do  not  '^see  how  the  defendant  coold 
have  objected,  if  the  plaintiff  had  said:  «I  will  prove  to  the 
jury  that  the  allegations  are  untrue;  and,  though  I  cannot  prove,  by 
direct  evidence,  that  the  defendant  knew  of  the  falsehood,  I  shall  call 
upon  the  jury  to  infer  that  he  did."  How  could  such  evidence  have 
been  excluded  ?  So  far,  therefore,  as  regards  the  plaintiff's  witnesses, 
it  appears  to  me  that  they  were  not  called  exclusively  upon  the  second 
issue.  Then  what  was  the  defendant  entitled  to  prove  by  way  of 
answer  ?  The  plaintiff  having  offered  evidence  of  the  falsehood,  the 
defendant  was  entitled  to  show  the  truth. 

WiQHTMAN,  J. — For  the  purpose  of  this  question,  we  may  suppose 
that  there  is  only  a  plea  of  Not  guilty.  It  appears  to  me  that  the  wit- 
nesses on  the  part  of  both  the  plaintiff  and  defendant  might  properly 
be  considered  as  material.  Prim&  facie,  the  publication  was  privileged. 
It  was  therefore  incumbent  on  the  plaintiff  to  show  that  it  was  not 
made  bon&  fide :  and,  for  this  purpose,  it  was  competent  to  him  to  show 
that  the  allegations  were  false  in  point  of  fact.  That  alone  would  not 
have  been  sufficient ;  but  it  would  be  a  step  towards  showing  that  the 
defendant  was  actuated  by  improper  motives.  No  doubt  such  evidence 
would  also  go  to  disproving  the  justification ;  still  it  would  be  evidence 
on  the  plea  of  Not  guilty.  Surely  then,  the  defendant  was  entitled  to 
call  evidence  to  rebut  this ;  and  that,  not  merely  by  evidence  of  wit- 
nesses who  had  communicated  the  facts  to  him,  but  also  by  the  evidence 
of  those  who  simply  proved  the  facts. 

*^(\(V\  Crompton,  J. — I  am  quite  of  the  same  opinion.  The  *plain- 
-'  tiff  succeeds  on  one  issue:  the  defendant  on  the  other:  the 
defendant  has  the  general  costs ;  the  plaintiff  those  only  which  relate 
exclusively  to  the  issue  on  which  he  has  succeeded.  It  is  not  disputed 
that  the  master  has  adopted  the  right  rule  so  far.  So  that  the  ques- 
tion is.  Whether  the  witnessed  are  material  to  the  one  issue,  or  exclu- 
sively applicable  to  the  other.  I  think  the  evidence  of  the  defendant 
was  material  on  the  issue  upon  Not  guilty.  The  proof  of  the  falsehood 
goes  to  the  malice ;  the  proof  of  the  truth  will  be  an  answer  to  that. 
The  proof  of  the  falsehood  would  go  a  great  way,  sometimes  all  the  way, 
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towards  showing  malice.  For  instance,  in  an  action  broaght  bj  a  ser- 
vant for  giving  him  a  bad  character,  the  proof  that  the  facts  imputed 
did  not  exist  would  go  a  great  way  towards  showing  knowledge  of  the 
falsehood  on  the  part  of  the  master.  Then  the  defendant  has  a  right 
to  be  prepared  to  ansiVer  such  proof.  If  that  had  been  left  unanswered, 
and  it  had  been  suggested  to  the  jury  that  there  was  malice,  because 
the  charge  was  not  true,  the  jury  might  well  have  come  to  a  conclusion 
different  from  that  at  which  they  did  arrive.  Rule  discharged. 

Commonwealth  v.  Blanding,  3  Pick.  Cook  v.  Hill,  3  Sandford,  Sup.  Ct.  341 ; 

804;  Remington  v.  Congdon,  2  Pick.  Chapman  v.  Calder,  14  Pcnna.  State 

310;  Reid  v.  Delamer,  2  Brevard,  76;  Rep.  365;  Streetyv.Wood,  15  Barbour, 

Coombs  V.  Rose,  8  Blackford,  188;  105. 


♦WILLIAM  SIGGERS  v.  THOMAS  SUTTON  EVANS.  [*367 

B.  executed  a  deed  of  assignment  conveying  all  his  property  to  a  creditor,  S.,  in  trust  for  S.  and 
his  other  creditors.  H.  sent  this  deed  to  S.,  with  whom  he  had  not  previously  communicated 
on  the  subject.  S.  received  the  deed  on  the  next  day;  and  on  that  day,  a  judgment-creditor 
of  H.  delivered  a  fi.  fa.  to  the  sheriff.  On  the  next  day,  S.  wrote  to  H.  signifying  his  assent. 
On  an  issue  between  S.  and  the  judgment-creditor,  the  jury  found  that  the  deed  was  honest 
and  bon&  fide. 

Held :  that  S.  was  entitled  to  the  property :  the  deed  not  being  revocable  by  H.,  inasmuch  as  it 
was  for  the  benefit,  in  part,  of  the  trustee  S. ;  and  S.'s  assent  not  being  necessary  to  vest  the 
property  in  himself,  for  the  same  reason. 

This  was  an  issue,  directed  by  Crowder,  J.,  in  a  cause  of  Hubbard 
V.  Evans  (the  present  defendant).  The  issue  stated:  That  plaintiff 
affirms  and  defendant  denies  « that,  on  the  23d  day  of  August,  A.  D. 
18o4,  being  the  time  of  the  delivery  to  the  sheriff  of  the  county  of 
Sussex  of  a  writ  of  execution  called  a  fieri  facias,  before  then  issued 
by  the  said  Thomas  Sutton  Evans  out  of  this  Court  upon  a  judgment 
in  an  action  in  which  Charles  John  Hubbard  was  the  plaintiff  and  the 
said  Thomas  Sutton  Evans  was  the  defendant,  and  directed  to  the  sheriff, 
certain  goods  and  chattels,  seized  by  the  said  sheriff  under  colour  of  the 
said  writ,  were  the  property  of  the  said  William  Siggers :  and  this 
Court  is  desirous  of  ascertaining  the  truth  by  the  verdict  of  a  jury : 
and  both  parties  pray  that  the  same  may  be  inquired  of  by  the  country." 
Venire. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  London  sittings 
after  last  Michaelmas  Term,  it  appeared  that  the  plaintiff,  a  creditor  of 
Hubbard,  claimed  under  a  deed  of  assignment  of  the  goods  of  Hubbard, 
in  trust  for  plaintiff  and  the  other  creditors  of  Hubbard ;  and  that  the 
defendant  was  an  execution-creditor  in  an  action  brought  by  Hubbard 
against  Evans,  in  which,  Hubbard  ^having  failed,  Evans  had  rmo^o 
issued  a  fi.  fa.  for  the  costs.     The  other  parts  of  the  case  were  ^ 
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stated  as  follows  by  Lord  Campbell,  C.  J.,  in  delivering  the  judgment 
after  mentioned. 

<<  Hubbard  had  executed  the  deed  in  question  (a)  on  the  19th  day  of 
August,  1854,  and  had  left  it  in  the  hands  of  his  attorney,  stating  that 
he  would  communicate  it  to  his  creditors  himself.  On  the  22d  day  of 
August,  he  wrote  to  the  plaintiff,  communicating  to  him  that  he  had 
executed  the  deed.  On  the  next  day,  at  one  o'clock,  the  plaintiff,  vho 
resided  within  one  day's  post,  received  this  letter ;  and  he  answered  it, 
announcing  his  assent,  by  the  post  of  the  24th,  the  following  day.  In 
the  mean  time,  at  four  o'clock  on  the  23d  (the  day  on  which  the  plaintiff 
received  Hubbard's  letter),  the  writ  of  fieri  facias  at  the  suit  of  the 
defendant  against  Hubbard  was  delivered  to  the  sheriff.  The  jury 
found  <  that  the  deed  was  honest  and  bon&  fide.'  "  The  Lord  Chief 
Justice  directed  a  verdict  for  the  plaintiff,  reserving  leave  to  move  as 
aftermentioned. 

In  last  Hilary  Term,  Couch  obtained  a  rale  to  show  canse  why  a  ver- 
dict should  not  be  entered  for  the  defendant,  <<  on  the  ground  that  the 
assignment  to  the  plaintiff  was  void  as  against  the  defendant."  In  last 
Term,(6) 

O'Malley  showed  cause. — The  assignment  is  not  simply  a  conveyance 
to  the  plaintiff  in  trnst  for  others,  bot  a  conyeyanoe  in  trust  for  himself 
as  well  as  others,  he  being  a  creditor  of  the  party  conveying,  and  there- 
*^RQ1  ^^^^  *^  cestui  que  trust  as  well  as  a  trustee.  It  is  therefore  not 
^  necessary  to  consider  whether,  if  the  plaintiff  were  a  mere 
trustee,  Hubbard's  deed  would  be  a  voluntary  conveyance.  The  autho- 
rities on  this  point  are  collected  in  Harland  v.  Sinks,  15  Q.  B.  713 
(E.  0.  L.  R.  vol.  69).  There  the  deed  of  assignment  conveyed  to  a 
trustee  not,  as  here,  himself  a  creditor :  but  it  was  held  to  be  irrevo- 
cable because  some  of  the  creditors,  for  whose  benefit  it  was  made,  had 
orally  expressed  themselves  to  be  satisfied,  although  no  creditor  had 
executed  the  deed.  The  party  impugning  the  deed  in  that  case  relied 
on  Garrard  v.  Lord  Lauderdale,  3  Sim.  1.  There,  Shadwell,  Y.  C,  re- 
ferring to  Wallwyn  v.  Coutts,  8  Mer.  707,(c)  gave  an  opinion  that  Lord 
Eldon  had  considered  that,  «  where  a  person  does,  without  the  privity 
of  any  one,  without  receiving  consideration,  and  without  notice  to  any 
creditor,  himself  make  a  disposition,  as  between  himself  and  trustees, 
for  the  payment  of  his  debts,  he  is  merely  directing  the  mode  in  which 
his  own  property  shall  be  applied  for  his  own  benefit,  and  that  the 
general  creditors,  or  the  creditors  named  in  the  schedule,  are  merely 
persons  named  there  for  the  purpose  of  showing  how  the  trust  property 
under  the  voluntary  deed,  shall  be  applied  for  the  benefit  of  the  volun- 
teers."   Now  in  Harland  v.  Sinks  the  Judges  of  this  Court  clearly  con- 

(a)  Bzempted  from  itat  17  A  18  Viot  o.  86,  by  leot  7. 

(6)  April  25th,  1855.    Before  Lord  Campbell,  C.  J.,  Brie  and  Crompton,  Js. ;  and  April  Mtb, 
1855,  before  Lord  Campbell,  G.  J.,  Wightman,  Brie,  and  Crompton,  Js. 
(c)  More  folly  stated  in  3  Sim.  7-11.    (See  Wigrami  V.  C,  in  Kirwan  v.  Daniel,  5  Haie,  4M.) 
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sidered  Oarrard  v.  Lord  Lauderdale  to  be  capable  of  being  supported 
onlj  upon  the  fact  that  the  creditors  were  in  no  waj  privy  to  the 
assignment.     In  Acton  v.  Woodgate,  2  MyL  &  E.  492,  Leach,  M.  R., 
questions  the  propriety  of  a  *view  which  seemed  to  have  been  r^o^A 
taken  in  Garrard  v.  Lord  Lauderdale,  namely,  that  a  communi-  *- 
cation  to  the  creditors  by  the  trustees  would  not  defeat  the  power  of 
revocation ;  and  he  points  out  that  such  a  communication  might  induce 
the  creditors  « to  a  forbearance  in  respect  of  their  claims,  which  they 
would  not  otherwise  have  exercised."     In  Sugden's  V.  &  P.,  p.  929 
(11th  ed.),  c.  xxi.  sect.  1,  s.  16,  17,  the  law  is  thus  stated.     <<  A  con- 
veyance for  payment  of  debts  generally,  to  which  no  creditor  is  a  partt/j 
nor  any  particular  debts  expressed,  is  a  fraudulent  conveyance  within 
this  statute"  (27  Eliz.  c.  4(a)),  « against  a  subsequent  purchaser  for 
valuable  consideration."     The  conveyance  therefore  in  this  case  was 
not  voluntary  or  revocable;  and,  that  being  so,  it  vested  the  estate  in 
the  creditor  trustee,  without  any  assent  on  his  part.    The  assignee,  had 
he  had  no  interest,  would  have  been  a  trustee  for  Hubbard,  the  assignor; 
bat  still  the  legal  property  would  have  passed.    It  passes  here ;  but  the 
trasts  are  no  longer  the  same.     [Lord  Campbell,  C.  J. — If  he  were 
the  only  cestui  que  trust,  his  assent  would  be  unnecessary :  but  is  that 
60  when  the  deed  imposes  an  onerous  trust  ?]    A  communication  with 
a  single  creditor,  such  as  the  trustee  himself  is  in  this  instance,  is 
enough  to  make  the  conveyance  valid :  then  the  assent,  whenever  given, 
relates  back  to  the  conveyance;  Dunlop  v.  Higgins,  1  H.  L.  Ca.  381. 
[Lord  Campbell,  C.  J. — Suppose  the  sheriff  to  seize  before  the  assent 
is  given :  can  he  be  made  a  wrongdoer  by  relation  ?]    That  is  not  neces- 
sarily an  absurdity  :(&)  if  A.  distrains  *for  B.'s  benefit,  and  the  r^Qtj-, 
property  is  afterwards  seized  by  C,  and  after  that  B.  assents  to  *- 
A.'8  act,  C.  is  liable  to  B.     The  law  indeed  presumes  that  the  assent 
will  be  given.     In  Acton  v.  Woodgate,  Leach,  M.  R.,  appears  to  think 
the  communication  to  the  creditor  sufficient ;  and  that  view  was  taken 
by  Wigram,  V.  C,  in  Kirwan  v.  Daniel,  5  Hare,  493,  500. 

Couchj  control. — The  argument  on  the  other  side  appears  to  rely 
entirely  on  the  fact  that  the  assignee  was  himself  a  creditor.  But  that 
was  the  case  in  Acton  v.  Woodgate,  where,  nevertheless,  the  deed  was 
held  revocable.  There  Leach,  M.  R.,  said :  « It  is  established  by  the 
authorities  which  we  have  referred  to,  that,  if  a  debtor  conveys  property 
in  trust  for  the  benefit  of  his  creditors  to  whom  the  conveyance  is  not 
communicated,  and  the  creditors  are  not,  in  any  manner,  privy  to  the 
conveyance,  the  deed  merely  operates  as  a  power  to  the  trustees,  which 
is  reyocable  by  the  debtor,  and  has  the  same  effect  as  if  the  debtor  had 
delivered  money  to  an  agent  to  pay  his  creditors,  and,  before  any  pay- 
ment made  by  the  agent,  or  communication  by  him  to  the  creditors, 

(a)  ICade  parpetoal  hj  tUi,  S9  Blis.  e.  18,  ii.  81,  82. 

(6)  Sea  Co.  Lit  150  a;  Batler  and  Baker's  Caie,  3  Rep.  25  a.  20 n>. 
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had  recalled  the  money  so  delivered."     [Lord  Campbell,  C.  J. — ^That 
is  the  view  which  we  took  in  Harland  v.  Binks,  15  Q.  B.  713  (E.  C.  L 
R.  vol.  69).]     In  Acton  v.  Woodgate,  the  trustees,  who  were  creditors, 
and  the  debtor,  who  had  assigned,  were  parties  to  the  second  deed, 
which  operated  in  revocation  of  the  first.     [Lord  Campbell,  C.  J.— 
That  is,  the  trustees  renounced,  and  consented  to  the  revocation  by  the 
debtor.]     But  it  is  essential  to  the  argument  on  the  other  side  that  the 
deed  of  assignment  should  be,  not  only  unrevoked,  but  such  as  cancot 
*<1791  *^®  revoked.     [Lord  Campbell,  C.  J. — Such  as  cannot  be  re- 
^  voked  without  the  assent  of  the  assignees.]     It  must  be  absolote, 
so  that  the  trustee  has  not  the  power  of  casting  off  his  duty  to  the 
creditors,  else  it  is  not  good  against  an  execution-creditor.     [Lord 
Campbell,  C.  J. — It  may  well  be  revocable,  as  far  as  his  own  interest 
is  concerned,  by  his  consent,  and  by  the  consent  of  the  other  creditors, 
if  there  be  any.]     There  must  be,  not  only  bona  fides,  but  a  good  con* 
sideration :  else  the  deed  is  voluntary  and  invalid  against  an  execution 
creditor.     The  important  point  of  time  is  that  of  the  delivery  of  the 
writ  to  the  sheriff:  if,  at  that  time,  the  assignee  was  not  absolntelj 
bound  to  accept  the  assignment,  it  was  then  revocable,  and  the  right 
of  the  execution-creditor  must  prevail.     Nothing  is  sufficient  to  make  % 
consideration  except  such  an  assent  by  a  creditor  as  would  make  it  com- 
pulsory  on  him  to  adopt  the  arrangement.    [Crompton,  J. — Do  not  jou 
put  that  too  largely  ?     Is  not  the  principle  this :  that  as  long  as  the 
assignee  is  a  mere  mandatory  of  the  assignor,  the  assignor  may  revoke!] 
Siggers,  at  the  time  of  the  delivery  of  the  writ,  had  not  becoone  more 
than  a  mere  mandatory.     [Erle,  J. — It  may  happen  that  the  sheriif 
seizes  for  the  purpose  of  levying  a  sum  less  than  the  value  of  the  goods 
seized,  they  being  mortgaged  under  a  bill  of  sale  to  secure  a  debt  also 
below  their  value:  yet  there  the  mortgagee  keeps  all.     Lord  Campbell, 
C.  J. — And  that,  though  the  bill  of  sale  was  given  for  the  express  par- 
pose  of  defeating  the  execution.]     This  is  the  case  of  an  assignee,  not 
of  a  mortgagee :  the  mortgagee  gets  only  the  amount  of  his  debt ;  the 
assignee  gets  all  that  is  assigned.     [Erle,  J. — The  assignor  is  entitled 
to  the  surplus :  but  I  do  not  believe  that  an  execution-creditor  ever  gets 


'378] 


*that  surplus.]     The  necessity  of  the  acquiescence  of  creditors 


is  thus  put  by  Sugden,  C,  in  Field  v.  Lord  Donoughmore,  1  Dr. 
&  W.  (Irish),  227.  "It  is  not  absolutely  necessary  that  the  creditor 
should  execute  the  deed ;  if  he  had  assented  to  it,  if  he  had  acquiesced 
in  it,  or  acted  under  its  provisions,  and  complied  with  its  terms,  and 
the  other  side  expressed  no  dissatisfaction,  the  settled  law  of  the  Courc 
is,  that  he  is  entitled  to  its  benefits."  [Lord  Campbell,  C.  J. — That 
would  be  applicable  here,  if  Siggers  were  not  a  creditor ;  and  that  would 
agree  with  our  view  in  Harland  v.  Binks,  15  Q.  B.  713  (E.  C.  L.  R.  vol. 
69).  But  here  we  have  a  power  coupled  with  an  interest.]  There  must 
be  a  binding  engagement  between  the  trustee  and  the  cestui  que  tru^t. 
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[Lord  Campbbll,  C.  J. — That  is  necessary  in  order  to  make  available 
the  interest  of  a  creditor  who  is  not  a  trustee.]    Harland  v.  Sinks  was 
decided  much  on  the  authority  of  Williams  v.  Everett,  14  East,  582,  the 
principle  of  which  case  is  explained  by  Parke,  B.,  in  Brind  v.  Harnp*- 
shire,  1  M.  &  W.  865,  372,t  to  be  that  <«  the  direction"  (to  an  agent  to 
hand  over  a  bill  of  exchange  remitted  to  the  agent)  <<  remains  counter- 
nuuidable  by  the  remitter  until  it  is  executed,  either  by  the  actual  deli- 
very of  the  chattel  or  money  to  the  remittee,  or  by  some  binding  en* 
gagement  entered  into  between  the  agent  and  the  remittee,  which  gives 
the  latter  a  right  of  action  against  the  former."     The  same  principle 
was  acted  upon  in  Malcolm  v.  Scott,  5  Exch.  GOl.f    [Lord  Campbsi«l, 
C.  J. — ^There  was  no  attornment  in  those  cases.]    Nor  was  there  any 
here,  before  the  delivery  of  the  writ.     And  Hubbard  clearly  did  not 
mean  to  part  *with  his  property  till  he  obtained  the  assent  of  rmonA 
Siggers.    It  is  suggested  that  the  assent  is  to  be  presumed,  ^ 
becanse  the  assignment  is  for  the  benefit  of  the  party ;  but  that  fact 
does  not  appear ;  a  burthen  is  imposed  on  him.    [Lord  Campbell,  G. 
J.— Of  paying  himself.]     Of  paying  himself  a  part,  and  the  rest  pro- 
portionably  to  the  other  creditors.     There  might  have  been  property 
enough  to  satisfy  the  execution-creditor  and  Siggers  in  full,  but  no 
more.  [Gbokpxon,  J. — In  all  the  cases  it  is  taken  for  granted  that  the 
assent  of  any  creditor  is  enough,  without  that  of  the  trustee :  Equity  will 
find  a  trustee.]     That  shows  that  there  must  be  an  assent  in  the  cha* 
racter  of  creditor ;  here  there  was  no  such  assent  before  the  delivery 
of  the  writ.   [Erle,  J. — «  Assent"  is  an  ambiguous  word :  it  may  mean 
an  external  act  or  a  resolution  of  the  mind.]     There  must  be  an  act 
of  assent ;  something  on  which  a  Court  of  equity  can  lay  hold,  to  com- 
pel the  assignee  to  act.     That  may  perhaps  in  some  cases  be  supplied 
by  a  lapse  of  time,  coupled  with  other  circumstances :  here  there  is  no 
lapse  of  time  sufficient  to  raise  the  implication :  nothing  to  show  that 
the  creditor  abstained  from  enforcing  other  remedies,  which  is  what 
Leach,  M.  B.,  2M.  &  K.  495,  and  Wigram,  Y.  C,  5  Hare,  500,  suggest. 
It  is  contended  that  the  notification  of  the  assent  would  relate  back  to 
the  time  of  the  assignment :  but  it  relates  back  only  to  the  time  of 
assent ;  Adams  v.  Lindsell,  1  B.  &  Aid.  681.     There  can  be  no  relation 
such  as  to  prejudice  interests  which  have  existed  in  the  mean  time. 
[Erlb,  J.,  referred  to  Owen  v.  Body,  5  A.  &  E.  28  (E.  C.  L.  R.  vol.  81.) 

Our.  adv.  vult. 

a 

*LorJ  Campbell,  0.  J.,  in  this  Term  (May  26th),  delivered  r^^qirr 
the  judgment  of  the  Court.  ^ 

This  was  an  bsue  in  an  interpleader  case,  between  the  plaintiff,  claim- 
ing under  a  deed  of  assignment  of  the  goods  of  one  Hubbard  in  trust  for 
himself  and  the  other  creditors  of  Hubbard,  and  the  defendant,  the  ex 
ecntion-creditor  in  an  action  against  Hubbard.(a) 

(4)  Habbard,  it  will  hare  been  %wn,  wai  the  plaintiff  in  the  original  action;  and  the  present 
defendant  waa  defendant  there. 

VOL.  V. — ^16 
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It  appeared,  at  the  trial,  that,  &c.,  (his  Lordship  here  stated  the 
facts  as  ant^,  p.  368).  And,  a  verdict  having  passed  bj  the  direction 
of  the  Judge  for  the  plaintiff,  a  rule  was  obtained  to  enter  a  nonsuit(a] 
pursuant  to  leave  reserved  at  the  trial. 

The  point  to  be  decided  being.  Whether  the  title  to  the  goods  had 
passed  to  the  plaintiff  under  the  deed  before  the  delivery  of  the  writ 
to  the  sheriff,  two  questions  arose,  which  it  is  important  to  keep  dis- 
tinct: First,  whether,  under  the  circumstances,  the  deed  remained  a 
voluntary  conveyance,  revocable  by  the  assignor  without  any  trust 
having  been  created,  according  to  the  doctrine  in  Garrard  v.  Lord  Lau- 
derdale, 8  Sim.  1,  and  Acton  v.  Woodgate,  2  Myl.  k  K.  492,  recognbed 
as  law  in  Smith  v.  Keating,  6  Com.  B.  136  (E.  C.  L.  R.  vol.  60),  and 
Harland  v.  Binks,  15  Q.  B.  713  (E.  C.  L.  R.  vol.  69) ;  and,  secondly, 
supposing  the  deed  not  voluntary  as  being  revocable  within  those  de- 
cisions, whether  the  title  vested  in  the  assignee  under  the  deed  before 
any  actual  assent  expressed  by  him  to  take  the  goods  and  accept  the 
duty  of  the  trust. 

*^7fi1  ^^  ^^^  ^^^  question,  the  doctrine  by  which  it  is  ^sought  to 
^  avoid  the  deed  is,  that,  where  a  man  makes  a  conveyance  of  his 
property  to  trustees  in  favour  of  his  creditors  of  his  own  accord  with- 
out a  previous  bargain  and  without  communication  to  them,  the  deed  is 
revocable  and  void  as  against  creditors,  as  a  volutary  conveyance  ;  and, 
therefore,  although  the  trustees  may  assent  to  it,  yet  it  has  no  opera- 
tion to  pass  the  property  as  against  an  execution  until  a  trust  has  been 
created  in  favour  of  the  creditors  under  the  deed.  The  Courts  of  equity 
have  held,  and  Courts  of  law  appear  to  have  followed  their  holdings 
that  the  trustees  in  such  cases  are  mere  mandatories,  in  whose  hands 
property  has  been  placed  for  the  purpose  of  distribution  amongst  the 
particular  persons  named  in  the  deed.  And  the  well  known  principle 
has  been  adopted,  that  a  party  placing  money  in  the  hands  of  a  third 
perjon  for  distribution  amongst  creditors  or  others  has  a  right  to  coun- 
termand and  revoke  the  destination  of  the  funds,  as  being  merely  in 
the  hands  of  his  agent  or  mandatory,  until  some  right  has  been  created 
in  the  parties  who  were  to  benefit  by  the  distribution. 

The  authorities  will  be  found  clear  and  decisive  as  to  the  principles 
on  which  the  rule  is  supposed  to  be  founded,  and  as  to  the  deed  ceasing 
to  be  voluntary  and  revocable  within  the  rule  when  the  trust  is  created : 
but  some  difference  of  opinion  appears  to  have  existed  as  to  whether  an 
actual  expression  of  assent  to  the  deed  on  the  part  of  some  one  or  more 
of  the  creditors  is  or  is  not  necessary. 

The  argument  on  the  part  of  the  defendant  rested  on  the  proposition 

that  the  deed  remains  revocable  and  voluntary  until  an  actual  assent  to 

the  deed  on  the  part  of  some  one  or  more  of  the  creditors  is  given :  and 

*S771  ^^  ^^^  ^contended  that  an  implied  assent  would  not  be  sufficient. 

^  The  authority  relied  upon  for  this  position  is  the  opinion  said  to 

(a)  It  appoan  that  the  rale  was  to  enter  a  yerdict  for  the  defendant 
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have  beea  expressed  by  Vice  Chancellor  Shadwell  in  Oarrard  v.  Lord 
Lauderdale,  3  Sim.  1,  that  a  communication  would  not  be  sufficient 
without  an  assent.     This,  however,  was  a  mere  dictum  of  that  learned 
Jadge,  and  was  not  necessary  for  the  decision  of  the  case :  and  it  will 
be  found  that  Sir  John  Leach,  when  Master  of  the  Rolls,  in  Acton  v. 
Woodgate,  2  Myl.  &  E.  492,  and  Vice  Chancellor  Sir  James  Wigram, 
in  the  late  case  of  Kirwan  v.  Daniel,  5  Hare,  500,  appear  to  have 
entertained  a  contrary  opinion.     Wigbtman,  J.,  in  the  last  case  on  this 
sabject,  Harland  v.  Sinks,  15  Q.  B.  721  (E.  C.  L.  R.  vol.  69),  founded 
his  judgment  on  its  not  being  necessary  that  the  creditor  in  ^uch  case 
should  have  irrevocably  bound  himself  to  come  in  under  the  deed,  and 
appears  to  have  thought,  in  conformity  with  what  was  thrown  out  by 
Sir  John  Leach  and  Sir  James  Wigram,  that  a  communication  of  the 
trust,  by  reason  of  which  the  creditor  may  not  have  pursued  his  remedy, 
or  his  position  may  have  been  altered,  was  sufficient  to  make  the  deed  no 
longer  revocable.   On  these  authorities,  we  should  have  entertained  great 
doubt  whether  the  deed  might  not  be  considered  as  free  from  the  objection 
of  its  being  revocable  and  void  against  creditors,  under  Lord  Eldon's  rule, 
even  if  the  present  had  been  the  case  of  a  creditor  to  whom  the  trustee 
under  the  deed  had  given  notice.     But  we  do  not  consider  it  necessary, 
for  the  purpose  of  the  present  case,  to  decide  whether  there  must  be  an 
actual  assent,  or  whether   the  communication   to  the  creditor  is  not 
sufficient,  inasmuch  as  we  think  that  the  doctrine  of  the  deed  being 
considered  a  *mere  power  in  the  hands  of  a  mandatory  or  agent,  r4t07o 
revocable  until  the  deed  is  communicated  by  the  agent  or  as-  ^ 
sented  to  by  the  creditor,  does  not  apply  to  a  case  where  the  deed  is 
made  to  one  who  has  a  beneficial  interest  under  it.     Such  a  person  can- 
not be  considered  as  a  mere  mandatory  within  the  rule  as  to  revocation 
as  laid  down  by  Lord  Eldon  in  Wallwyn  v.  Ooutts,  3  Mer.  707,  3  Sim. 
7,  and  referred  to  by  Sir  L.  Shadwell  in  Garrard  v.  Lord  Lauderdale, 
as  the  foundation  of  his  decision.     That  rule  is  that,  where  a  person 
does,  without  the  privity  of  any  one,  without  receiving  consideration, 
and  without  notice  to  any  creditor,  himself  make  a  disposition,  as  be- 
tween himself  and  trustees,  for  the  payment  of  his  debts,  he  is  merely 
directing  the  mode  in  which  his  own  property  shall  be  applied  for  his 
own  benefit,  and  that  the  general  creditors,  or  the  creditors  named  in 
the  schedule,  are  merely  persons  named  there  for  the  purpose  of  show- 
ing how  the  trust  property  under  the  voluntary  deed  shall  be  applied 
for  the  benefit  of  the  volunteers,  (a)     Sir  John  Leach  speaks  of  the  rule 
as  showing  that,  where  the  conveyance  is   not  communicated  to  the 
creditors,  and  they  are  not  in  any  way  privy  to  the  conveyance,  it  has 
merely  the  same  effect  as  if  the  debtor  had  delivered  money  to  an  agent 
to  pay  his  creditors,  in  which  case  he  might,  before  payment  or  commu- 
nication by  the  agent  to  the  creditors,  have  recalled  the  money  so  do- 

(a)  Seo  judgment  in  Gamrd  v.  Lord  LaaderdalOi  S  Sim.  12. 
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livered.  And  the  Judges  of  this  Court,  in  Harland  v.  Sinks,  15  Q.  B. 
713  (E.  C.  L.  R.  ToL  69),  treat  the  rule  as  depending  on  the  prbcipk 
of  the  right  of  the  assignor  to  revoke  whilst  the  money  is  in  the  hands 
*^7Q1  ^^  ^^  agent,  according  '*'to  the  case  of  Williams  v.  Everett,  U 
^  East,  582,  and  other  cases  of  the  same  description.  It  is  too  lat« 
now  to  consider  how  far  the  principle  of  the  right  to  revoke  the  autho- 
rity of  an  agent  was  properly  applicable  at  law  to  a  case  where  a  legal 
interest  was  intended  to  pass  under  the  deed.  In  equity,  where  the 
real  intention  of  the  transaction  is  looked  at,  it  has  long  been  estab- 
lished that,  the  object  being  that  the  party  shall  distribute  as  agent, 
the  principal  may  revoke  till  the  agent  has  bound  himself  to^  the  crea- 
tor :  and  Courts  of  law  have  followed  the  decisions  of  the  Courts  of 
equity  in  this  respect. 

We  do  not  think,  however,  that  we  ought  to  extend  this  principle  bj 
applying  it  to  a  case  where  the  party  taking  the  legal  interest  under 
the  deed  had  also  a  beneficial  interest.  In  such  case,  it  seems  impossible 
to  treat  him  as  a  mere  mandatory.  No  assent  of  any  third  party  as 
creditor  to  come  in  under  the  deed  can  be  necessary  to  perfect  his  title; 
and  he  seems  to  have  a  right  to  claim  directly  under  the  deed  as  a  part/ 
taking  a  legal  and  equitable  interest,  and  not  as  a  mere  mandatory  who 
must  obey  the  directions  and  is  subject  to  the  revocation  of  the  orders 
of  his  principal.  It  was  said,  indeed,  that  in  Acton  v.  Woodgate,  2 
Myl.  k  K.  492,  the  trustees  were  creditors :  but  in  that  case  they  did 
not  choose  to  claim  under  the  first  deed ;  and  they  may  be  considered 
as  renouncing  any  title  under  it,  which  they  had  a  clear  right  to  do. 
And  the  creditors  who  were  held  not  to  be  necessary  parties  had  refused 
to  come  in  under  that  deed.  The  point  as  to  the  trustees  being  creditors 
was  not  taken  in  that  case ;  and  there  was  enough  to  decide  the  case  in 
*^801  ^^^^^  ^^  ^^®  trustees  claiming  under  the  ^second  deed,  without 
^  reference  to  the  question  we  are  now  considering. 

We  think  that  we  cannot  hold  that  this  deed,  which  is  made  to  • 
creditor  as  trustee  for  himself  and  others,  could  be  revoked  by  the 
assignor  after  it  was  communicated  to  the  assignee,  or  that  it  was  a  void 
deed  within  the  rule  referred  to. 

It  remains  to  consider,  whether,  without  reference  to  the  point  above 
disposed  of,  the  deed  required  the  assent  of  the  trustees  before  the  deli- 
very of  the  writ  to  the  sheriff,  to  give  it  effect  as  against  the  execution 
of  the  defendant. 

It  was  admitted  that  the  general  rule  of  law  is  that  the  assent  of  a 
party  to  a  deed  conveying  property  to  him  is  to  be  presumed :  but  it 
was  said  that  deeds  conveying  property  upon  <<  onerous  trusts"  do  not 
operate  to  pass  the  property  without  some  act  of  assent. 

We  do  not  agree  to  this  distinction.  There  is  no  doubt  that  a  grant 
of  goods,  like  any  other  common  law  conveyance  operating  by  grsk&t^ 
passes  the  property  without  assent.    In  Butler  and  Baker's  Case,  3 
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Rep.  25  a,  26  b,  it  is  said :  «  The  same  law  of  a  gift  of  goods  and 
chattels,  if  the  deed  be  delivered  to  the  use  of  the  donee,  the  goods 
and  chattels  are  in  the  donee  presently,  before  notice  or  agreement ; 
bat  the  donee  may  make  refusal  in  pais,  and  by  that  the  property  and 
interest  will  be  divested."  The  question,  as  to  whether  property  passed 
by  a  surrender  subject  to  be  divested,  or  whether  it  did  not  pass  until 
assent,  was  discussed  and  settled  in  the  important  case  of  Thompson  v. 
Leach,  2  Vent.  198.  In  that  case  three  Judges,  against  the  opinion 
of  Yentris,  J.,  held  that  *the  estate  did  not  pass  by  a  surrender  r^eoo-i 
without  the  assent  of  the  surrenderee.  The  case  seems  to  have  ^ 
proceeded  upon  a  supposed  distinction  between  conveyances  by  way  of 
surrender  and  deeds  operating  merely  by  way  of  grant :  and  the  general 
rale,  as  to  common  law  conveyances  operating  by  way  of  grant,  does 
not  seem  to  have  been  disputed.  The  House  of  Lords,  however,  on  a 
writ  of  error,  reversed  the  judgment,  and  gave  judgment  according  to 
the  opinion  of  Yentris,  J.,  holding  that  the  estate  did  pass.  That  was 
a  very  strong  case ;  for  the  effect  of  the  surrender  was  to  bar  a  con- 
tingent remainder,  which  would  otherwise  have  become  vested  by  the 
birth  of  the  son  which  happened  before  the  assent  of  the  surrenderee. 

Of  this  general  proposition,  then^  there  can  be  no  doubt.  And  it 
seems  to  have  been  adapted  as  a  rule  of  law,  from  the  earliest  times, 
for  the  purposes  of  convemence,  that,  as  generally  grants  are  for  the 
benefit  of  the  grantee,  he  may  come  in  at  any  time  and  say  « I  claim 
hj  the  deed,*'  if  he  has  done  nothing  to  show  a  dissent ;  but  that  he 
bos  the  full  power,  if  he  has  done  no  act  to  assent,  to  say  that  he 
declines  and  will  have  nothing  to  do  with  the  deed  if  he  is  charged  with 
^ny  burthen  arising  from  it,  or  does  not  choose  to  take  under  it.  Then, 
is  there  any  distinction  in  the  case  of  what  is  called  an  « onerous 
trast  ?*'  No  authorities  to  make  out  any  Such  general  proposition  were 
cited  before  us.  In  the  case  of  bankruptcy,  it  has  been  held  (Gopeland 
V.  Stephens,  1  B.  &  Aid.  593),  frotn  the  peculiar  nature  of  the  power 
of  the  commissioners  and  of  the  interest  of  the  assignees,  that  they  do 
not  take  a  lease  so  as  to  discharge  the  ^baakrupt  before  their  r^icooo 
assent:  but  this  was  e^ipressly  put  by  the  Court  upon  the  pecu-  ^ 
liar  and  exceptional  nliture  of  the  case  of  bankruptcy.  See  also  what 
is  said  by  Abbott,  C.  Ji,  in  the  -case  of  Williams  t;.  Bosanquet,  1  B.  & 
B.  238,  249  (E.  G.  L.  B.  vol.  5),  as  to  the  judgment  in  Copeland  v. 
Stephens  not  being  intended  to  affect  a  case  like  Williams  v.  Bosanquet, 
as  indeed  Lord  Ellenborough  had  expressly  said  in  his  judgment  in 
Copeland  v.  Stephens.  The  present  case  is  also  clearly  distinguishable 
from  the  cases  in  equity,  as  to  the  acceptance  of  trusts  by  trustees  who 
have  a  right  to  say  that  they  have  done  no  act  to  accept  the  trust. 

On  the  other  hand,  there  are  authorities  bearing  directly  on  the  point 
that,  in  the  case  of  what  were  clearly  ('onerous  trusts,'*  the  estate 
7oald  pass  subject  to  the  trustee  choosing  afterwards  to  disclaim.     In 
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Smith  V.  Wheeler,   1  Vent.  128,  relied  on  and  stated  at  length  by 
Bayley,  J.,  in  delivering  the  opinion  of  this  Court  in  Small  v.  Mar- 
wood,  9  B.  &  C.  300,  306  (E.  C.  L.  R.  vol.  17),  a  man  had  made  an 
assignment  by  deed  of  a  beneficial  interest  in  a  rectory  to  two  trustees, 
upon  trust  for  himself  for  life,  and,  after  his  decease,  for  the  payment 
of  debts,  and  for  raising  other  sums  on  other  trusts.     The  trustees  had 
no  notice  of  the  assignment  until  after  his  death,  when  one  assented 
and  the  other  disclaimed.    It  appeared  that  the  assignor  had  committed 
treason,  and  been  attainted  eleven  years  before  his  death.     The  qoes- 
tion  was,  whether  anything  more  than  the  trust  for  his  own  life  vas 
forfeited.     And  this  depended  on  whether  any  estate  passed  by  tbe 
deed  without  the  assent,  the  title  of  the  Grown  having  intervened 
^ooqn  between  the  execution  of  the  deed  and  the  assent :  *and  it  vas 
-^  held  that  the  title  of  the  Crown  was  barred  by  the  deed  without 
any  assent.     In  Townson  v.  Tickell,  3  B.  &  Aid.  31  (E.  C.  L.  R.  vol. 
5),  which  was  the  case  of  a  devise  (where  the  same  general  principle  of 
the  prim&  facie  vesting  subject  to  a  subsequent  disclaimer  prevails),  as 
also  in  Doe  dem.  Smyth  v.  Smyth,  6  B.  &  C.  112  (E.  C.  L.  R.  vol.  13), 
there  was  considerable  discussion  as  to  the  nature  of  the  disclaimer 
necessary  to  devest  the  estate.     And  the  question  of  <<  onerous  trosta" 
was  brought  before  the  Court.     And  the  Court  gave,  as  one  of  the 
reasons  for  holding  a  disclaimer  in  pais  necessary,  that,  where  the  trusts 
are  onerous,  it  might  be  very  hard  if  a  disclaimer  on  record  or  by  deed 
were  necessary,  clearly  recognising  the  rule  that  some  disclaimer  cr 
dissent  was  necessary  to  prevent  the  usual  rule  applying.     Almost 
every  conveyance,  in  truth,  entails  some  charge  or  obligation  which 
might  be  onerous  in  the  way  of  covenant  or  liability :  and  we  think  it 
much  safer  that  one  general  rule  should  prevail,  than  that  the  Conns 
should  be  asked  in  each  particular  instance  if  the  deed  may  not  be  con- 
sidered onerous,  and  that  doubts  should  be  raised  as  to  the  particular 
moment  at  which  the  deed  operates  by  the  assent  of  the  grantee. 

In  the  present  case,  the  deed  not  appearing  to  us  to  have  been 
revocable  by  Hubbard,  the  assignor,  when  the  writ  was  delivered  to  the 
sheriff,  and  the  plaintiff  appearing  to  us  to  have  a  right  to  claim  the 
property  as  having  passed  to  him  at  once  by  the  deed,  we  think  that 
the  plaintiff  is  entitled  to  our  judgment,  and  that  the  rule  to  enter  a 
nonsuit  must  be  discharged.  Rule  discharged. 
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♦SIMEON  WARBURG  v.  WILLIAM  OWEN  TUCKER.—  r*oo-i 

June  12.  L^^* 

DfrfendaDtf  being  indebted  to  plaintiff,  auigned  to  binii  as  security,  an  insurance  on  defendant's 
life,  and  an  insaranoe  on  tbe  life  of  defendant's  wife,  and  corenanted  (1)  to  pay  the  premiums, 
(2)  that,  if  he  did  not  pay  tbem,  plaintiff  might  pay  them  and  defendant  wonid  repay  plain- 
tiff. 

Plaintiff  sned  defendant  on  this  corenant,  assigning  as  breaches  of  covenant,  (1)  that  defendant 
bad  not  paid  the  premiums,  and  (2)  that  defendant  had  not  paid  to  plaintiff  premiums  paid  by 
plaintiff  in  defendant's  default  Defendant,  to  the  whole  declaration,  pleaded  his  banlcruptoy 
and  certificate,  averring  that  they  had  occurred  after  the  execution  of  the  deed,  but  not  that 
they  had  occurred  after  the  breaches  had  taken  place. 

Held,  on  demurrer  to  the  plea:  that  the  plea  gave  no  answer  to  the  declaration,  neither  of  the 
plaintiff's  claims  being  a  debt  payable  upon  a  contingency,  within  sect.  177  of  The  Bankrupt 
Law  Consolidation  Act,  1849  (12  A  13  Vict  o.  106),  nor  a  liability  to  pay  money  upon  a  con- 
tingency, within  sect  178. 

The  declarfttion  stated  that,  on  29tb  May,  1854,  by  a  deed  made 
between  defendant  of  the  one  part  and  plaintiff  of  the  other  part,  after 
reciting  that  defendant  was  entitled  to  a  policy  of  assurance  on  his  own 
life  in  The  West  of  England  Life  Assurance  OfiSce,  bearing  date  7th 
March,  1849,  for  the  sum  of  lOOOZ.,  and  under  the  annual  premium  of 
462.  0«.  lOd.y  and  also  to  another  policy  of  assurance  on  his  own  life  in 
the  same  office,  bearing  date  6th  March,  1850,  for  the  sum  of  500Z.,  and 
under  the  annual  premium  of  2SL  16s.  Sd.,  and  also  to  a  policy  of 
assurance  on  the  life  of  Matilda  Elizabeth  Tucker  his  wife,  in  the  same 
office,  bearing  date  5th  April,  1854,  for  the  sum  of  1000/.,  and  under 
the  annual    premium    of    501.   Ids.   2d. ;    and   that    defendant   was 
indebted  to  plaintiff  in  the  sum  of  24502.  for  moneys  advanced,  and 
arrears  of  interest  thereon  to  that  day :  He,  defendant,  did  thereby 
assign  unto   plaintiff,  his  executors,  administrators,  and  assigns,  all 
those  the  said  three   policies   of   assurance    respectively   thereinbe- 
fore particularly  mentioned,  and  the  full  benefit  and  advantage  of 
the  said  policies  respectively,  and  the  said  several  sums,  lOOOZ.,  500Z., 
and  lOOOi.,  thereby  respectively  *assured,  and  all  other  moneys  r^^qoc 
(if  any)  to  become  payable  by  virtue  of  the  said  policies,  or  any  ^ 
of  them,  and  all  the  right,  title,  interest,  property,  claim,  and  demand 
whatsoever,  both  at  law  and  in  equity,  of  defendant  to,  in,  upon,  or  out 
of  tbe  same  premises,  and  each  of  them,  to  have,  hold,  receive,  and  take 
tbe  said  policies  and  moneys,  and  all   other  the  premises   thereby 
assigned   or   expressed  so  to  be,   unto   the   plaintiff,  his   executors, 
administrators,  and  assigns,  subject,  nevertheless,  to  the  proviso  for 
redemption  thereinafter  mentioned,  whereby  it  was  provided  and  agreed 
that,  if  defendant,  his  executors,  administrators,  or  assigns,  should  pay 
or  cause  to  be  paid  to  plaintiff,  his  executors,  administrators,  or  assigns, 
the  said  principal  sum  of  24502.  on  29th  August  then  next,  with  interest 
for  the  same  in  the  mean  time,  as  therein  mentioned,  according  to  the 
covenant  for  payment  thereof  thereinbefore  contained,  then  and  there- 
upon  or  at  any  time  thereafter,  plaintiff,  his  executors,  administratorSy 
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or  assigns,  should  and  would,  upon  the  request  and  at  the  expense  of 
defendant,  his  executors,  administrators,  or  assigns,  reassign  the  sidd 
several  policies  and  premises  thereinbefore  assigned  or  expressed  so 
to  be,  unto  defendant,  his  executors,  administrators,  or  assigns,  as  he 
or  thej  should  direct,  free  from  encumbrances  bj  plaintiff,  his  execu- 
tors, administrators,  or  assigns,  made  or  committed.  And  defendant 
did  thereby,  for  himself,  his  heira,  executors,  and  administrators,  cove- 
nant with  the  plaintiff,  his  executors,  administrators,  and  assigns,  that 
he,  the  defendant,  his  heirs,  executors,  and  administrators,  should  thence- 
forth duly  and  punctually  pay,  or  cause  to  be  paid,  the  annual  premiums 
and  other  sum  or  sums  of  money  (if  any)  which  should  from  time  to 
^oo/«-i  time  become  payable  for  keeping  on  foot  *the  aforesaid  policies 

^  thereinbefore  assigned  or  expressed  so  to  be :  and  it  was  thereby 
declared  that,  in  case  defendant,  his  heirs,  executors,  or  administrators, 
should  neglect  to  make  such  payments  as  aforesaid,  it  should  be  lawful 
for  plaintiff,  his  executors,  administrators,  or  assigns,  to  pay  or  adrancc 
all  premiums  or  other  sums  of  money  which  might  become  payable  for 
keeping  on  foot  the  said  policies  of  assurance  respectively,  or  for  effect- 
ing or  keeping  on  foot  any  new  policy  or  policies  in  lieu  thereof.    And 
that   defendant,  his   executors,  administrators,  or  assigns,  would  on 
demand  pay  to  plaintiff,  his  executors,  administrators,  or  assigns,  all 
moneys  (if  any)  so  paid  or  advanced  by  him  as  last  aforesaid,  with 
interest  thereon,  at  the  rate  of  4Z.  per  centum  per  annum,  from  the 
time  or  respective  times  of  the  same  having  been  expended.     And. 
although  all  conditions  precedent  and  necessary  matters  and  things  on 
the  part  of  plaintiff  have  been  done,  performed,  and  happened,  so  as  to 
entitle  him  to  have  the  annual  premiums  hereinafter  mentioned  paid  by 
defendant  and  repaid  to  plaintiff  by  defendant,  yet  defendant  did  not 
pay  or  cause  to  be  paid  divers  annual  premiums  which,  after  making 
the  said  deed,  became  payable  for  keeping  the  said  policies  on  foot,  and 
neglected  so  to  do :  and,  although,  after  defendant  had  so  neglected, 
plaintiff  duly  paid  and  advanced  the  said  premiums,  whereof  defendant 
afterwards  had  notice,  and  plaintiff  duly  demanded  payment  of  the 
moneys  so  advanced,  yet  defendant  did  not  pay  the  same  or  any  interest 
thereon. 

Plea,  that  at  the  time  of  the  making  of  the  deed,  and  thence  and 
until  and  at  the  filing  of  the  petition  after  mentioned,  defendant  was  & 
trader  liable  to  be  made  a  bankrupt,  and  carried  on  business,  for  six 
ntQon-t  calendar  "^months  next  immediately  preceding  the  filing  of  the 

-^  petition,  within  the  jurisdiction  of  the  Court  of  Bankruptcy  for 
the  district.  That,  after  making  the  deed,  he  filed  a  declaration  of 
insolvency,  and,  within  two  months  of  that,  petitioned  for  adjudication 
in  bankruptcy  in  the  said  Court.  The  plea  then  showed  the  proper 
proceedings  in  bankruptcy,  that  defendant  was  adjudged  bankrupt,  sor* 
rendered,  &c. ;  and  that,  before  the  commencement  of  this  sait,  tl&e 
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commisBioner  of  the  Court  allowed  the  certificate  of  conformity  and  for 
discharge,  which  defendant  thereupon  then  obtained,  and  which  thence 
hitherto  had  been  in  full  force. 
Demurrer.    Joinder. 

The  case  was  argued  on  an  earlier  day  in  this  Term.(a) 
AthertaTij  for  plaintiff. — The  claim  was  not  proTable  under  the  bank* 
rnptcy.    The  question  arises  upon  sect  178  of  The  Bankrupt  Law  Con* 
8olidation  Act,  1849  (12  &  13  Vict  c.  106) ;  for  the  case  is  not  that  of 
^^  any  debt  payable  upon  a  contingency"  within  sect.  177:   that  was 
decided  in  Toppin  v.  Field,  4  Q.  B.  386  (E.  C.  L.  R.  vol.  46),  upon 
sect.  56  of  Stat.  6  Q.  4,  c.  16,  which  corresponds  with  sect.  177  of  stat. 
12  &  13  Vict,  c  106.    In  that  case  there  was  an  assignment  of  a  policy 
of  life  assurance  by  the  bankrupt,  and  a  covenant  by  him  to  pay  the 
premiums,  with  power  to  the  assignee  to  pay  them  if  the  bankrupt  did 
not,  and  a  covenant  by  the  bankrupt,  in  that  event,  to  repay  the  assignee. 
The  words  of  sect.  178  are  ^^  a  liability  to  pay  money  upon  a  contin- 
gency which  shall  not  have  happened,  and  the  demand  in  respect  thereof 
*8hall  not  have  been  ascertained  before  the  filing  of  such  petition :"  r^cooo 
and  the  party  with  whom  the  liability  has  been  contracted  is  to  ^ 
*^be  admitted  to  claim  for  such  sum  as  the  Court  shall  think  fit ;"  ^^  and 
after  the  contingency  shall  have  happened,  and  the  demand  in  respect 
of  BQch  liability  shall  have  been  ascertained,  he  shall  be  admitted  to 
prove  such  demand,  and  receive  dividends  with  the  other  creditors,  and, 
so  far  as  practicable,  as  if  the  contingency  had  happened  and  the  de* 
mand  had  been  ascertained  before  the  filing  of  such  petition,"  not  dis- 
turbing former  dividends,  kc.     Now  it  is  to  be  observed  that  it  might 
have  been  enough  for  the  Court,  in  Toppin  v.  Field,  to  have  decided  the 
case  upon  the  principle  that  there  was  not  a  contingent  debt  at  all :  but 
they  go  on  to  show  that  the  claim  is  for  unliquidated  damages.     That 
being  so,  the  only  question  is  whether  unliquidated  damages  are  within^ 
sect.  178  of  Stat.  12  k  13  Vict.  c.  106.     Such  damages  cannot  come 
within  the  words  "  liability  to  pay  money  upon  a  contingency."     The 
plea  being  here  pleaded  to  the  whole  declaration,  the  plaintiff  must 
recover  if  there  be  any  breach  which  it  fails  to  answer.    The  first  breach 
is  by  the  defendant  not  paying  the  premiums.    He  was  not  liable  to  pay 
them ;  only,  if  he  did  not,  the  policy  would  be  lost.    How  can  tbe  value 
of  such  an  event  to  the  assignee  of  the  policy  be  calculated  ?     The 
policy  is  assigned  only  as  «  pledge  for  payment  for  a  debt :  it  does  not 
represent  the  value  of  the  debt.    The  liability,  if  there  be  one,  to  pay 
the  money  is  contracted,  not  with  the  assignee  of  the  policy,  but  with 
the  assurance  office.     If  the  assignor  paid  the  assignee  his  debt,  it 
*would  be  immaterial  to  the  assignee  whether  the  policy  were  kept  r^oog 
alive  or  not :  but  the  contingency  of  the  payment  or  non-payment  ^ 
of  the  debt  is  not  the  sort  of  contingency  contemplated  in^sect.  178.  As 

(a)  JvM  Itt.    Before  Lord  OampbeU,  C.  J.,  Coleridge,  Erie,  and.  Grompton,  Js. 
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to  the  latter  breach :  the  contingency  contemplated  by  sect.  178  is  tbe 
happening  of  some  single  event  upon  which  the  liability  accrues,  once 
for  all :  but  here  there  would  be  periodical  contingencies,  because  it  ia 
only  upon  the  payment  of  the  premiums  by  the  plaintiff  that  the  liabihty 
would  arise  at  all,  and  then  it  would  arise  toties  queries.     By  the  pro- 
viso at  the  end  of  sect.  178,  unless  the  claim  be  converted  into  a  proof 
within  six  months  of  the  filing  of  the  petition,  the  claim  may  be  expunged: 
and  the  certificate  discharges,  under  sect.  200,  only  ^^  from  all  clums 
and  demands  made  provable  under  the  bankruptcy."     Nor  is  the  view 
for  which  the  plaintiff  contends  such  as  to  destroy  the  effect  of  sect  178. 
Hankin  v.  Bennett,  8  Exch.  107,t  furnishes  an  instance  to  which  the 
provision  would  be  applicable.     The  defendant  there  was  a  surety  who 
had  entered  into  a  bond  conditioned  to  pay  such  costs,  if  any,  as  should 
be  incurred  by  the  obligee  in  a  suit  then  pending :  after  the  defendant's 
bankruptcy,  the  suit  was  finally  determined  against  the  obligee,  and  the 
costs  were  taxed.   It  was  held  that  this  was  not  a  contingent  debt,  under 
Stat.  6  G.  4,  c.  16,  s.  56 ;  but  the  Court,  adverting  to  stat.  12  &  13  Vict 
c.  106,  s.  178,  considered  it  a  contingent  liability.     In  In  re  Willis,  4 
Exch.  580,t  a  liability  arising  in  respect  of  a  guarantee  for  payment  of 
a  debt,  the  default  not  occurring  till  after  the  guarantizor's  bankruptcy, 
was  held  to  be  provable  under  sect.  56  of  stat.  6  G.  4,  c.  16 ;  and  the 
^oQA-i  *Court  referred  to  Ex  parte  Myers,  Mont.  &  Bl.  229.     Those 
^  appear  to  be  the  extreme  cases  in  which  the  two  provisions  are 
applicable.     But  the  case  here  is  as  if  the  defendant  had  covenanted 
that  he  would  repair  a  house  which  he  had  mortgaged.     That  case  was 
put  in  Toppin  v.  Field,  4  Q.  B.  386  (E.  C.  L.  R.  vol.  45),  in  answer  to 
an  argument  that,  as  the  original  debt  was  provable,  the  liabilities 
accruing  on  the  assignment  of  the  policy  and  the  covenants,  being  in  the 
nature  of  accessories  to  the  debt,  might  also  be  proved :  and  the  Court 
gives  A  similar  illustration.     In  that  case  Atwood  v.  Partridge,  4  Bing. 
209  (E.  C.  L.  R.  vol.  13),  and  Thompson  v.  Thompson,  2  New  Ca. 
168,(a)  were  relied  upon.     In  Atwood  v.  Partridge  the  bankrupt  had 
covenanted  for  payment  of  the  premiums  upon  a  policy  made  to  secure 
a  debt  iroim  A.  to  B. ;  in  Thompson  t;.  Thompson  the  bankrupt  had 
covenanted  to  pay  the  instalments  of  an  annuity  in  case  of  the  default 
of  the  grantor:  in  each  case  it  was  held  that  the  certificate  was  no  bar. 
[Lord  Campbell,  C.  J. — We  followed  Thompson  v.  Q^hompson  unani- 
mously in  Amott  v.  Holden,  18  Q.  B.  593  (E.  C.  L.  R.  vol.  83),  though 
we  were  not  unanimous  as  to  its  applicability  to  the  facts  of  the  latter 
case.]    In  South  Staffordshire  Railway  Company  v.  Burnside,  5  Exch. 
129,t  it  was  attempted,  but  unsuccessfully,  to  treat  a  liability  to  pav 
such  calls  as  the  Company  should  make  a  case  within  sect  56  of  stat.  6 
G.  4.  c.  16. 

WiUe9y  contriL — ISo  previous  decision  is  applicable  to  the  present 

(a)  See  Thompson  r.  WhaUey,  10  Q.  B.  189  (E.  0.  L.  R.  roL  71). 
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ease :  the  Legislature  clearly  intended,  by  the  introduction  of  sect.  178, 
to  enlarge  the  privilege  of  *the  bankrupt,  and  to  make  him,  in  p^^qqi 
all  respects,  a  new  man  upon  his  obtaining  a  certificate  of  con-  ^ 
formity.     The  object  was  to  remove  the  difiSculties  which  had  arisen  on 
the  previous  enactments.     The  main  ground  of  decision  in  Toppin  v. 
Field  was  that  there  was  no  debt,  contingent  or  other :  the  words  «<  the 
person  with  whom  such  debt  has  been  contracted,"  in  sect.  56  of  stat. 
6  6.  4,  c.  16,  were  totally  inapplicable  to  that  case :  but  there  are  no 
sach  words  in  sect.  178  of  stat.  12  k  18  Vict.  c.  106.    [Coleridge,  J. — 
The  difference  is  between  debt  and  liability.]    That  is  a  very  important 
difference,  because  a  man  may  be  liable  to  pay  money  to  one  to  whom 
he  owes  nothing.     It  is  said  that  the  amount  cannot  be  ascertained. 
Sat  sect.  178  allows  the  claim  «  for  such  sum  as  the  Court  shall  think 
fit."    [Lor^  Campbell,  C.  J. — What  sum  should  you  think  fit  here,  if 
you  were   the   Court?]     It   might    be   calculated   from   the   tables. 
[Crompton,  J. — How  soon  would  it  ripen  into  proof?    Colbridoe,  J. — 
Do  you  assume  that,  if  the  defendant  did  not  pay  the  premium  in  1855, 
he  would  pay  no  other  ?]    In  Ex  parte  Broadley,  2  Mont.  D.  &  De  G. 
524,  it  was  held  not  to  be  an  objection  to  proof  in  respect  of  instal- 
ments of  an  annuity  that  they  were  contingent.     This  case,  however, 
can  certainly  not  be  put  exactly  on  the  footing  of  an  annuity ;  that 
would  be  inconsistent  with  Toppin  v.  Field.     [Lord  Campbell,  C.  J. — 
Is  this  security  to  be  handed  over  ?]    Why  may  it  not  remain  in  the 
covenantee's  hands  as  security  ?    The  Legislature  seems  not  to  have 
allowed  the  difficulty  as  to  disturbing  previous  dividends  to  interfere 
with  the  bankrupt's  claim  to  be  discharged ;  sect.  173,  &c.     Suppose  a 


series  of  ^persons  covenanted  each  to  pay  premiums  for  successive 


[*392 


years  respectively :  that  would  manifestly  be  a  liability  of  which 
the  value  might  be  calculated ;  and  the  covenantee's  relation  to  each 
would  be  that  of  a  person  with  whom  the  covenantor  had  contracted 
the  liability.  [Lord  Campbell,  C.  J. — Suppose  the  original  debtor  in 
that  case  were  to  pay.]  That  raises  no  difficulty  which  is  not  common 
to  all  cases  of  sureties  liable  to  pay  in  future.  That  the  damages  are 
unliquidated,  because  it  does  not  appear  but  that  the  original  debt  may 
be  paid,  is  no  answer ;  In  re  Willis,  4  Exch.  530. f  It  is  said  that  the 
claim  may  be  expunged  if  proof  be  not  made  in  six  months :  that  would 
be  the  fault  of  the  creditor,  who  might  call  on  the  Court  to  estimate 
his  claim,  and  then  prove.  [Crompton,  J. — The  claim  is  to  be  ex-  ' 
punged  «  either  in  whole  or  in  part :"  that  seems  rather  to  favour  your 
argument.]  And  the  proof  is  to  be  made  <<8o  far  as  practicable:"  that 
shows  that  a  precise  calculation  was  not  anticipated.  The  two  breaches 
here  differ  no  more  than  a  breach  for  non-repair  differs  from  a  breach 
for  non-repair  after  notice.  [Erlb,  J. — ^In  one  of  these .  breaches,  the 
measure  of  damages  would  be  the  value  of  the  policy ;  in  the  other,  the 
money  paid.    Lord  Campbell,  C.  J. — Would  the  plaintiff  be  entitled 
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to  recover  damages  for  the  forfeiture  when  he  might  have  kept  the 
policy  alive  ?]  That  would  raise  a  nice  question,  whether  he  lost  hiit 
right  of  recovery  by  not  doing  what  it  was  intended  should  be  at  his 
option. 

Atherton,  in  reply. — The  argument  on  the  working  of  the  section  has 
,i,nqq-|  been  addressed  to  the  question  of  claim :  *but  the  diflSculty  arises 
^  on  the  proof  which  is  to  be  made  after  « the  demand  in  respect 
of  such  liability  shall  have  been  ascertained."  The  proviso  at  the  end 
of  the  section  cannot  apply  to  a  series  of  proofs :  the  singular,  by  sect. 
276,  may  include  several  matters,  but  not  if  « there  be  something  in 
the  subject  or  context  repugnant :"  here  there  is  such  repugnancy. 

Our,  adv,  vtdt. 

Lord  Campbell,  0.  J.,  now  delivered  the  judgment  of  the  Court. 

This  case  turns  entirely  upon  the  construction  of  the  178th  section 
of  the  Bankrupt  Act,  12  &  18  Vict.  c.  106 :  for  the  defendant's  counsel 
very  properly  admitted  that,  since  Toppin  v.  Field,  4  Q.  B.  886  (E.  C. 
L.  R.  vol.  45),  and  other  decisions  to  the  same  effect,  there  is  no  other 
statutable  enactment  by  which  it  can  be  contended  that  the  plea  msv 
be  supported.  Successive  Bankrupt  Acts  have  progressively  increased 
the  classes  of  demands  to  which  a  certificate  under  a  bankruptcy  is  a 
discharge ;  and  the  framer  of  the  last  Act  seems  to  have  wished  that, 
by  the  new  section  which  he  has  introduced,  a  certificate  should  be  a 
bar  to  all  liabilities  whatsoever  arising  before  the  bankruptcy,  so  th&t 
the  certificate  should  enable  the  bankrupt  to  start  a  new  man,  without 
the  risk  of  any  claim  rising  up  against  him  in  respect  of  any  contract, 
obligation,  or  engagement  he  had  ever  entered  into  before  his  bank- 
ruptcy, however  great  the  difficulty  might  be  in  enabling  those  who  had 
or  might  have  future  or  contingent  or  unliquidated  claims  upon  him  to 
come  in  under  the  bankruptcy,  and,  proving  the  probable  value  of  their 

*^Q41  ^^^^°^^  ^^  ^^®  ^^™^  ^^  *^^®  bankruptcy,  to  receive  along  with 
-*  other  creditors  a  proportional  dividend.  A  considerable  pro- 
gress has  been  made  in  extending  the  protection  of  the  certificate  to 
antecedent  demands :  but  the  object  does  not  yet  seem  to  us  to  be  com* 
pletely  effectuated ;  and  we  think  that  the  liability  in  respect  of  which 
the  present  action  was  brought  still  remains  undidcharged. 

By  deed  between  these  parties,  the  defendant,  as  a  security  for  a 
debt  of  24502.,  due  from  him  to  the  plaintifi*,  assigned  to  the  plaintiff 
three  policies  of  insurance,  one  for  10002.  on  the  defendant's  own  life, 
under  the  annual  premium  of  462.  Os.  lOd.,  another  on  his  own  life  for 
5002.,  under  the  annual  premium  of  282.  16s.  8(2.,  and  a  third  on  the 
life  of  his  wife  for  10002.,  under  the  annual  premium  of  602.  19«,  2d. ; 
and  he  covenanted  punctually  to  pay  the  annual  premiums  on  the  poli- 
cies assigned :  and  it  was  declared  that,  if  he  should  neglect  to  make 
ruch  payments,  it  'should  be  lawful  for  the  plaintiff  to  pay  the  premiums 
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which  might  hecome  payable  for  keeping  on  foot  the  said  policies  re- 
spectively, or  for  effecting  or  keeping  on  foot  any  other  policy  or  poli- 
cies in  lieu  thereof;  and  that  the  defendant  would,  on  demand,  pay  to 
the  plaintiff  all  moneys  so  paid,  with  interest.  The  declaration,  in  very 
general  terms,  assigns  two  breaches :  first,  that  the  defendant  did  not 
pay  the  premiums  on  the  policies ;  and,  secondly,  that,  although  the 
plaintiff  had  advanced  the  premiums  to  keep  the  policies  on  foot,  the 
defendant  had  not  on  demand  repaid  him  the  amount.  To  the  whole 
declaration  the  defendant  pleads  his  certificate  under  a  fiat  *in  bank- 
ruptcy, sued  out  against  him  subsequent  to  the  execution  of  the  deed, 
without  even  alleging  that  it  was  subsequent  to  the  breaches. 

*It  appears  to  us  quite  clear  that  the  certificate  can  be  no  bar  p^cqqr 
as  to  the  first  Breach.  The  covenant  to  pay  the  premiums  of  ^ 
insurance  on  the  three  policies  did  not  constitute  <<  a  liability  to  pay 
money  upon  a  contingency."  The  covenant  is  absolute;  and  the 
machinery  provided  for  admitting  a  claim  and  proof  under  this  section 
is  wholly  iaapplicable  to  such  a  demand. 

Although  there  may  be  more  doubt  as  to  the  second  breach,  we  like- 
wise think  that  on  this  likewise  the  plaintiff  is  entitled  to  our  judgment. 
We  do  not  consider  the  objection  relied  upon  by  the  plaintiff's  counsel, 
that  the  covenant,  from  which  the  demand  originates  was  to  pay  money 
to  the  insurance  offices  and  not  to  the  plaintiff  personally,  to  be  fatal. 
The  statute  speaks  of  «« a  liability"  contracted  by  a  bankrupt  <<  to  pay 
money  upon  a  contingency  which  shall  not  have  happened,  and  the 
demand  in  respect  thereof  shall  not  have  been  ascertained  before  the 
filing  of  such  petition,"  without  saying  that  the  liability  must  be  to  pay 
directly  to  a  creditor.     Here  the  payment  ought  to  have  been  by  the 
defendant  to  the  insurance  oflSces,  but  for  the  benefit  of  the  plaintiff  as 
a  creditor,  that  the  security  for  his  debt  might  be  preserved ;  and,  the 
plaintiff  having  himself  paid  the  premiums,  or  having  reinsured  after 
the  policies  assigned  had  b^en  forfeited,  the  defendant  was  directly  to 
repay  him  the  amount  of  the  sums  so  advanced,  with  interest.     But  we 
do  not  think  that  provision  is  made  by  the  section  for  a  case  like  this, 
whe.^e  there  are  to  be  successive  payments  on  successive  contingencies 
during  the  whole  of  the  lives  of  two  individuals  and  the  life  of  the 
survivor.     The  plaintiff,  in  seeking  a  remedy  under  the  fiat,  must  first 
have  made  a  claim  for  such  a  sum  as  the  Court  should  think  fit.     It  is 
dii&calt  to  say  on  what  ^principle  the  Court  could  proceed  in  fix-  r^oQf^ 
ing  this  sum.     But,  supposing  a  sum  to  be  fixed,  insuperable  *- 
difficalties  present  themselves  before  the  plaintiff  could  be  entitled  to 
receive  dividends  with  the  other  creditors.    The  successive  contingencies 
here,  on  which  the  defendant  becomes  liable  in  consequence  of  the  breach 
of  the  covenant,  are  the  non-payment  by  the  defendant  of  the  annual 
payment  of  the  premium  from  year  to  year  on  each  of  the  three  policies, 
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the  plaintiffs  paying  these  premiums  or  reinsuring  aft^r  the  policies  were 
forfeited,  and  the  plaintiff*  making  a  demand  upon  the  defendant  for  the 
amount  of  the  money  so  advanced.     But  the  section  seems  to  contem- 
plate only  the   happening  of  one   contingency*  whereupon  the  whole 
demand  in  respect  of  the  liability  shall  be  ascertained ;  and  thereupon 
<«  he  shall  be  admitted  to  prove  such  demand,  and  receive  dividends  with 
the  other  creditors."     Suppose  that  there  had  been  a  single  default  on 
the  part  of  the  defendant  in  non-payment  of  one  annual  premium  on 
one  policy ;  it  would  only  be  by  reason  of  this  default  that  the  plaintiff 
could  make  a  demand  and  be  entitled  to  a  dividend.     Notwithstanding 
the  defendant's  bankruptcy  and  certificate,  he  might  pay  or  cause  to  be 
paid  all  the  other  premiums  according  to  his  covenant;  and  the  contin- 
gencies on  which  subsequent  payments  were  to  be  madd  by  him  to  the 
plaintiff  might  never  happen.     The  section  seems  to  contemplate  and 
to  make  provision  only  for  one  demand,  depending  upon  the  happening 
of  one  contingency.     The  question  here  is  whether  the  certificate  is  a 
bar  in  respect  of  payments  made  by  the  plaintiff*  by  reason  of  any  and 
all  the  breaches  of  the  covenant  which  had  occurred  before  the  bringing 
of  this  action,  or  which  may  occur  at  any  time  during  the  lives  of  the 

*«»Q7"l  ^®f®°^^^^  **'^^  ^^8  ^^f®  ^^  ^^®  ^^f*^  ^f  *^®  survivor.     Now  for 
^  the  happening  of  subsequent  contingencies  on  which  a  fresh  lia- 
bility under  the  covenant  would  attach  no  provision  appears  to  be  made; 
so  that  there  could  be  no  further  proof;  and  for  subsequent  breaches  no 
dividend  could  be  obtained.     The  words  «  so  far  as  practicable"  occur  • 
but  they  are  only  applicable  to  the  receipt  of  dividends  by  reason  of 
one  contingency  having  happened.     Our  attention  was  likewise  properly 
drawn  to  the  words  in  the  proviso,  « that  where  any  such  claim  shall 
not  have,  either  in  whole  or  in  part,  been  converted  into  a  proof  within 
six  months,"  &c.,  the  claim  may  be  expunged.     But  this  appears  to  us 
to  refer  only  to  successive  proofs  upon  the  happening  of  one  contingency 
in  respect  to  one  demand,  and  not  at  all  to  justify  successive  proofa 
upon  successive  contingencies  for  a  long  or  indefinite  period  of  time. 
Indeed  this  construction  would  be  wholly  inconsistent  with  the  esta- 
blished procedure  under  the  bankrupt  laws,  whereby  the  property  of 
the  bankrupt  is  equally  distributed  among  all  his  creditors,  and  the 
duties  of  the  assignees  and  all  acting  under  the  fiat  are  with  reasonable 
despatch  to  be  brought  to  a  conclusion. 

In  any  attempt  to  admit  the  covenantee  in  such  a  case  to  have  a  value 
put  upon  the  whole  covenant,  and  to  receive  dividends  with  the  other 
creditors,  the  difficulties  appear  equally  insuperable  as  those  which 
induced  the  Court  of  Common  Pleas  to  hold  in  Thompson  v.  Thompson, 
2  New  Ca.  168  (E.  C.  L.  R.  vol.  29),  and  this  Court  in  Amott  v.  Hol- 
den,  18  Q.  B.  598  (E.  C.  L.  R.  vol.  88),  that  the  surety  for  the  payment 
of  an  annuity  was  not  discharged  by  his  certificate. 
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*It  appears  to  us,  therefore,  that  to  effect  the  complete  dis-  r^cono 
charge  of  a  bankrupt  from  all  liability  in  respect  of  such  a  deed  ^ 
as  this  the  farther  interposition  of  the  Legislature  is  still  necessary ; 
and  that  in  this  case  we  are  bound  on  both  breaches  to  give  judgment 
for  the  plaintiff.  Judgment  for  the  plaintiff.(a) 

(a)  86«  Yoang  v.  Winter,  16  Com.  B.  401  (E.  C.  L.  R.  yoL  81). 
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XVIII.  AND  XIX.  VICTORU.(a) 


The  Judges  of  the  Court  of  Queen's  Bench  who  sat  in  Banc  in  this 
Vacation  were : — 

Coleridge,  J.  Erle,  J. 

WlOHTMAN,  J.  CrOMPTON,  J. 


IN  THE  EXCHEQUER  CHAMBER. 

(In  Error  from  the  Queeo'a  Bench). 

JAMES  HOLDEN  ALLEYNE,  ALEXANDER  M'GBACHY  AL- 
LEYNE,  and  THOMAS  DOPPING  BUCHANAN  D'ARCT,  ». 
The  QUEEN.    June  16. 

A  writ  of  error  was  sued  out  by  a  person  convioted  of  a  misdemeanour  in  the  Qaeen's  Beadi; 
and  judgment  of  rerenal  for  non-joinder  in  error  was  entered  up  in  the  Exchequer  Chamber. 
Subsequently  the  Queen's  Bench,  by  mlei  quashed  the  writ  of  error  as  having  been  improperly 
issued  for  the  purpose  of  effecting  a  compromise.  The  writ  of  error,  assignment  of  errois,  sad 
judgment  of  reversal  remained  upon  the  judgment  roU  and  ti«nscript;  and  below  them  so 
entry  was  made  of  the  rule  of  the  Queen's  Bench  quashing  the  writ  of  error.  The  prisoaer 
sued  out  a  fresh  writ  of  error,  and  assigned  errors  both  in  the  indictment  and  in  the  rule  of  th« 
Queen's  Bench.  The  prosecutor  obtained  a  rule  nisi  in  the  Exchequer  Chamber  to  expooge 
the  entfy  of  the  judgment 

Held :  that^  the  Court  of  Queen's  Bench  having,  in  the  exercise  of  its  equitable  jurisdieUoo, 
quashed  the  first  writ  of  error  for  matter  dehors  the  record,  that  writ  and  the  judgment  nnd«r 
it  were  both  void  and  gone,  and  ought  not  to  remain  on  the  record :  that  the  rule  of  the  Queeo's 
Bench  being  for  matters  dehors  the  writ  was  not  examinable  in  error,  and  ought  not  to  appear 
on  the  record :  and  diat  the  rule  to  expunge  the  judgment  might  be  made  absolute  in  its  term-s 
as  the  writ  of  error,  on  which  it  was  founded,  was  absolutely  avoided.  Alitor,  if  the  writ  of 
error  had  been  merely  voidable ;  in  which  case  the  rule  would  have  been  misconceived  as  no: 
embracing  it 

The  plaintiffs  in  error,  having  been  convicted  on  an  indictment  for 

(a)  The  Court  of  Queen's  Bench,  in  pursuance  of  notice  given  in  Trinity  Term,  sat  in  bane  os 
June  18th,  19th,  and  20th ;  and  they  also,  in  pursuance  of  noUce  given  in  this  Vacation  (8«< 
stot  17  A  18  Vict  e.  125,  s.  95),  sat  in  banc  on  June  21st>  22d,  2Sd,  and,  for  the  purpose  only  of 
ielivering  judgments,  80th. 
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conspiracy,  were  sentenced  by  the  *Queen'8  Bench  to  various  r^^^Aoo 
terms  of  imprisonment.  A  writ  of  error  was  sued  out;  and  ^ 
judgment  of  reversal  for  non-joinder  was  entered  up  on  the  roll.  In 
Michaelmas  Term,  the  Court  of  Queen's  Bench  made  absolute  a  rule 
for  quashing  the  writ  of  error,  on  the  ground  that  it  had  been  sued  out 
with  a  view  to  a  compromise  and  for  the  purpose  of  enabling  such  com- 
promise to  be  effected.(a)  This  rule  of  the  Queen's  Bench  was  entered 
on  the  judgment  roll,  and  the  transcript,  below  the  entry  of  the  judg. 
ment  of  the  Court  of  Error;  in  all  other  respects  the  judgment  roll 
and  transcript  remained  unaltered.  The  two  Alleynes  (D'Arcy  having 
died)  surrendered,  and  subsequently  sued  out  a  fresh  writ  of  error,  and 
delivered  an  assignment  of  errors  which,  in  addition  to  the  common 
errors,  assigned  errors  in  the  proceedings  of  the  Court  of  Queen's 
Bench  in  quashing  the  first  writ  of  error  after  the  judgment  of  the 
Court  of  Exchequer  Chamber. 

Wehbtfj  in  last  Term,  on  afiidavits  of  these  facts,  obtained  in  this 
Court  a  rule  calling  on  the  plaintiffs  in  error  to  show  cause  why  the 
entry  of  the  judgment  of  the  Exchequer  Chamber  should  not  be  expunged 
from  the  judgment  roll  and  transcript. 

^Bramwell  and  Willes  now  showed  cause.(6) — The  record  as  it  r^^^/^^ 
stands  contains  a  true  account  of  what  has  happened.  The  rule  ^ 
of  the  Queen's  Bench,  quashing  the  writ  of  error,  may  be  right  or  may  be 
wrong:  but  the  plaintiffs  in  error  seek  to  question  it,  if  necessary,  in 
the  House  of  Lords,  as  was  done  in  King  v.  Simmonds,  1  H.  L.  Ca.  754. 
The  proposed  amendment  is  with  a  view  of  depriving  them  of  the  op- 
portunity of  doing  so.  {Parke,  B. — The  Court  of  Queen's  Bench,  in 
the  exercise  of  its  equitable  jurisdiction,  quashed  the  writ  of  error  for 
matter  dehors  the  record.  The  propriety  of  a  decision  of  a  Court  of  law 
in  the  exercise  of  its  equitable  jurisdiction  cannot  be  inquired  into  in 
a  Court  of  error;  Mellish  v,  Richardson,  1  CL  &  F.  224.  The  entry 
of  the  rale  on  the  record  is  therefore  idle ;  and  is  objectionable,  not 
because  it  is  a  false  entry,  but  because  it  is  an  entry  of  matters  that 
ought  not  to  appear  on  the  record.]  Then,  supposing  the  entry  of  the 
rule  of  Queen's  Bench  on  the  record  to  be  idle,  there  is  on  the  record  a 
writ  of  error  justifying  a  judgment  of  this  Court,  and  a  judgment  of 
this  Court.  The  prosecutor,  by  matter  in  pais,  informs  this  Court  that 
an  inferior  Court  has  made  a  rule :  but  how  can  that  invalidate  the 
judgment  of  this  Court  ?  [Williams,  J. — A  writ  oferror  is  at  once  a 
certiorari  to  bring  the  transcript  of  the  record  into  the  Court  of  error, 
and  a  commission  to  the  Judges  of  that  Court  to  examine  into  that 
record,  and  afiSrm  or  reverse  the  judgment  according-  to  law.  Whilst 
the  writ  of  error  in  this  case  existed  the  transcript  was  brought  here ;  and, 

(a)  Sea  Begina  v.  Alleyne,  4  B.  A  B.  186  (E.  0.  L.  R.  toL  82). 

(&)  Before  Parke,  Alderscn,  Piatt,  and  Martin,  Bi.,  and  Maale»  Greaiwell,  Crowder,  and  Wil- 
lUou,  Ji. 

YOL.  V. — ^17 
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*J.(V>1  ^l^ongh  the  writ  of  error  has  been  quashed,  it  remains  *here.(a) 
"■^  Whilst  that  writ  still  existed  judgment  was  pronounced.  Now 
the  commission  under  which  that  judgment  was  pronounced  has  been 
annulled.  Why  should  not  the  judgment,  which  is  no  longer  authorized, 
be  removed  from  our  record  ?]  It  would  be  hard  to  deprive  of  pro- 
tection parties  who  may  have  acted  under  the  judgment.  Besides,  the 
rule,  in  that  view,  is  misconceived ;  it  should  have  been  to  strike  out 
the  entry  of  the  writ  of  error.  It  is  laid  down  in  2  Chitty's  Archbold, 
(8th  ed.),  p.  1275,  that  the  application  to  set  aside  proceedings  (« should 
go  to  the  commencement  or  root  of  the  irregularity  complained  of,  and 
this  should  appear  in  the  rule  or  summons." 

Welsby  and  ff.  Hawkins^  in  support  of  the  rule. — The  writ  which 
was  the  foundation  of  the  judgment  being  gone,  the  judgment  goes  too. 
Any  one  who  acted  under  it  whilst  valid  may  justify  his  act ;  Small- 
come  V,  Oliver,  13  M.  &  W.  77  :t  but  it  should  not  remain  on  the 
record  to  prejudice  any  one  in  future.  The  prosecutor  has  no  interest 
an  seeking  to  remove  the  first  writ  of  error  or  the  first  assignment  of 
'errors  from  the  record,  as  they  do  not  prejudice  him.  He  asks  to  re- 
move the  only  part  which  does  prejudice  him,  namely  the  judgment. 

Parks,  B. — We  are  all  of  opinion  that  the  rule  must  be  made  abso- 
lute. There  can  be  no  question  that  the  entry  of  the  proceeding  of  the 
Court  of  Queen's  Bench  in  the  exercise  of  its  equitable  jurisdiction 
ought  not  to  have  been  entered  on  the  records  The  first  writ  of  error 
*ACW\  ^^^  p&i^tly  a  certiorari  to  remove  the  record,  partly  *a  commis- 
^  sioQ  to  examine  into  errors.  The  jurisdiction  to  set  aside  a  writ 
of  error  for  matter  dehors  the  record  is  not  ii^  this  Court.  Formerly 
it  was  in  tKe  Court  of  Chancery ;  now  it  is  in  any  one  of  the  three  supe- 
rior Courts  of  common  law ;  Oarrard  v.  Tuck,  8  Com.  B.  254,  258  (E. 
C.  L.  B.  vol.  65).  That  being  so,  the  writ  of  error  has  been  quashed 
by  a  Court  having  competent  jurisdiction  to  do  so ;  and,  that  being 
done,  this  application  is  made  to  the  equitable  jurisdiction  of  this  Conn 
to  remove  the  entry  of  the  judgment,  which  was  pronounced  under  a 
commission  to  examine  errors,  now  made  of  no  effect.  Any  one  who 
acted  under  the  judgment  may  justify  under  it ;  for  it  was  good  when 
given  :  and  the  power  to  justify  will  not  be  prejudiced  by  striking  out 
the  entry  of  the  judgvient.  Then  it  is  argued  that  the  judgment  can- 
not be  struck  out  if  the  entry  of  the  first  writ  of  error  and  assignments 
of  error  are  left,  because  it  is  said  that  these  were  the  root  of  the  irregu- 
larity. But  there  is  a  great  difference  between  an  irregularity  and  a 
nullity.  In  all  the  cases  referred  to  as  authorities  in  the  passage  cited 
from  2  Chitty's  Arcbbold,  1275,  what  was  called  the  root  of  the  irregu- 
larity was  something  not  void,  but  merely  irregular.  If  it  were  acqui- 
esced in  it  would  become  valid ;  and  if  it  had  become  valid  the  matter 
which  it  was  sought  to  remove  would  have  been  quite  regular:  and  for 

(a)  See  note  (1)  to  Jacqaes  v.  Cntar,  S  Wma.  Saond.  100  •• 
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that  reason  it  was  improper  to  seek  to  remove  a  regular  matter  on 
account  of  an  irregalarity  in  something  precedent  which  was  left  capa- 
ble of  being  valid.  Bat  the  same  reason  does  not  apply  when  the 
precedent  matter  is  absolutely  void.  We  oan  therefore  set  aside  the 
judgment  only ;  and  the  prosecutor  has  confined  his  application  to  that 
^which  alone  prejudiced  him.  If  the  counsel  for  the  plaintiffs  r^t^/v^ 
in  error  think  that  they  are  prejudiced  by  the  other  entries  ^ 
remaining  on  the  record,  we  will  strike  them  out  also.  Regularly,  a 
separate  application  should  be  made:  but,  to  save  expense,  this  rule 
may  be  drawn  up  absolute  to  expunge  them  all,  if  the  plaintiffs  in  error 
request  it.     If  not,  it  will  be  absolute  only  to  the  extent  prayed. 

Rule  absolute,  (a) 

(a)  The  nile  was  drawn  up  in  the  termd  prayed.  A  leparato  rale  ohtained  hy  TTelf&y,  to  lot 
aside  the  aarijpiment  of  errors  on  the  second  writ  of  error,  was  discharged,  on  the  plaintiffs  in 
error  consenting  to  strike  oat  those  assignments  which  alleged  errors  in  the  proceedings  of  the 
Qneen's  Bench  in  quashing  the  first  writ  of  error. 


In   the   matter   of    the   Arbitration  between  ROBERT  LORD  and 

EDWARD  TURNER  LORD.    June  19. 

Bj  deed  all  matters  in  difference  were  snhmitted  to  the  award  of  A.  and  B.  or  snch  third  person 
as  they  should  appoint  as  nmpire,  hy  writing  under  their  hands,  to  |l>e  endorsed  on  the  snh- 
mission. 

The  submission,  with  a  memorandum  signed  by  A.  and  B.  on  it,  appointing  C.  umpire,  was 
made  a  rule  of  Court;  and  a  rule  Nisi  for  an  attachment  for  not  fulfilling  an  award  of  C, 
which  was  regular  on  the  face  of  it,  was  obtained.  By  affidavits  it  was  made  to  appear 
that  A.  and  B.  did  not  sign  the  memorandum  appointing  C.  at  the  same  time,  or  in  each  other's 
presence. 

On  these  affidavits  the  Court  discharged  the  rule. 

CowLiNQ  in  last  term  obtained,  on  behalf  of  S.  F.  Lord,  a  rule  Nisi 
for  an  attachment  against  Robert  Lord  for  not  fulfilling  the  award  of 
James  Glegg. 

The  two  Lords  had  executed  a  deed  by  which  they  bound  themselves 
to  submit  to  the  award  of  Charles  Milne  and  Joseph  Schofield,  and,  if 
they  should  not  agree,  then  to  keep  the  award  of  <<  such  third  persoiji 
as  they,  the  said  arbitrators,  shall,  by  writing  under  their  hands,  to  be 
endorsed  on  these  presents,  and  either  before  or  after  the  *said 


arbitrators  have  disagreed  or  become  unable  to  make  their  award 


[*405 


in  the  premises,  indifferently  nominate,  elect,  and  appoint  as  umpire  in 
and  concerning  the  premises,  so  as  such  umpire  do  make  his  award  in 
writing,"  &c. 

On  this  submission  was  endorsed  the  following  memorial :  «  We,  the 
within  named  Charles  Milne  and  Joseph  Scbofield,  do  hereby  nominate 
and  appoint  James  Glegg,  of,"  &c.,  <^  to  be  umpire,  pursuant  to  the 
within  named  provisions,  as  witness  our  hands  this  second  day  of  Janu- 
ary, 1854 :  Charles  Milne,  Joseph  Schofield."    The  submission,  with 
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this  memorandam  on  it,  was  made  a  rule  of  Court.  The  rule  foi  the 
attachment  was  obtained  on  the  usual  affidavits  of  the  making  of  the 
award  by  Clegg  and  of  the  service  of  it  on  R.  Lord. 

Cause  was  shown  on  the  last  day  of  last  term  (a)  on  affidavits  filed  on 
that  day.  One  was  an  affidavit  by  Charles  Milne,  the  arbitrator  named 
in  the  submission :  who  deposed  that  the  memorandum  appointing  James 
Clegg  as  umpire,  endorsed  on  the  submission  <'  and  purporting  to  be 
signed  by  myself  and  Joseph  Schofield,  the  other  umpire  (i)  named  in 
the  said  deed  of  reference,  was  not  made  or  signed  by  me  and  the  said 
Joseph  Schofield  at  the  same  time  or  in  each  other's  presence ;  bat 
that  when  I  signed  the  same  the  name  Joseph  Schofield  was  affixed 
thereto." 

No  other  part  of  any  of  the  affidavits  used  on  either  side  bore  upon 
this  point. 

Dowdeawell  showed  cause ;  and  Cowling  was  heard  in  support  of  the 
rule.  Cur.  adv.  vult 

*4.0fi1       *CoLBRiDGB,  J.,  now  delivered  judgment. 

^  This  was  a  rule  for  an  attachment  for  non-performance  of  an 
award;  among  other  causes  shown  against  it  was  the  invalidity  of  the 
appointment  of  the  umpire  by  whom  it  was  made.  It  appeared  by 
the  submission  that  the  parties  had  bound  themselves,  in  case  the  two 
arbitrators  first  appointed  should  not  agree,  to  perform  the  award  of 
such  third  person  as  the  said  arbitrators  should  by  writing  under  their 
hands,  to  be  endorsed  on  the  submission,  appoint  as  umpire.  A  disa- 
greement had  taken  place  between  the  arbitrators ;  and  James  Clegg 
had  been  appointed  umpire,  and  had  made  the  award  in  question :  but 
it  was  sworn  by  one  of  the  arbitrators  that  the  memorandum  of  his 
appointment  was  not  made  or  signed  by  himself  and  the  other  arbitrator 
at  the  same  time,  or  in  each  other's  presence.  Upon  this  ground  it 
was  urged  that  he  was  not  well  appointed,  and  consequently  that  there 
was  no  good  award. 

It  is  now  clearly  established  that  every  judicial  act,  to  be  done  by 
two  or  more,  must  be  completed  in  the  presence  of  all  who  do  it ;  for 
those  who  are  to  be  affected  by  it  have  a  right  to  the  united  judgment 
of  all  up  to  the  very  last  moment.  In  Stalwart  v.  Inns,  2  D.  &  L.  428, 
where  it  was  sought  to  set  aside  an  award  on  the  ground  that  the  two 
arbitrators  had  executed  it  at  different  times  and  places,  the  Court  of 
Exchequer  refused  to  do  so,  because,  if  they  did,  there  could  be  no 
appeal  against  their  decision :  but  they  intimated  that  they  would  grant 
no  attachment,  nor  make  any  order  for  payment  of  the  sum  awarded. 
*4071  ^^^y  ^^^^  *^®  party  to  bring  his  action,  expressing  a  hope  *tbat, 
-*  the  strong  opinion  of  the  Court  being  known,  arbitrators  would 
in  future  take  care  that  their  execution  was  joint.     It  appears  to  as 

(a)  Before  Lord  CampbeU,  C.  J.,  Coleridge,  Erie,  and  Crompton,  Js. 
(6)  Sic. 
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that  what  is  true  of  the  execation  of  the  award  by  arbitrators  is  equally 
true  of  their  appointment  of  an  umpire :  this  is  a  judicial  act  of  the 
last  importance  to  the  parties  who  intrust  them  with  the  absolute  power 
of  constituting  the  Judge,  who  is  to  decide  the  controversy  between 
them ;  about  whose  appointment  the  arbitrators  may  differ  up  to  the 
last  moment,  and  about  which  the  parties  have  a  right  to  the  exercise 
of  their  joint  judgment,  up  to  its  entire  completion.  We  are  not  called 
on,  however,  to  pronounce  that  upon  the  present  a£Bdavit,  and  with  the 
fact  presented  so  barely  as  it  is,  we  should  set  the  umpirage  aside ;  it 
is  enough  to  say  that  it  brings  its  validity  too  much  into  question  to 
warrant  us  in  allowing  the  attachment  to  issue. 

But  then  it  was  urged  that  the  Court  could  not,  upon  this  rule,  look 
at  any  defect  which  was  not  on  the  face  of  the  award :  and  as  a  general 
rule  this  certainly  is  true.  Wherever  the  defect  relied  on  is  such  as, 
unanswered  or  unexplained,  may  be  ground  for  setting  aside  the  award, 
a  motion  for  that  purpose  is  clearly  the  proper  course  to  be  adopted ; 
because  such  answer  or  explanation  may  be  given  on  showing  cause ; 
whereas  on  the  present  motion  we  are  called  on  to  discharge  the  rule 
on  a  fact  alleged,  to  which  no  contradiction,  or  explanation,  even  if  they 
exist,  can  be  offered.  But,  where  the  objection  to  the  attachment  rests 
on  grounds  which  make  the  award  a  nullity,  and  is  therefore  not  pro- 
perly a  reason  for  interfering  to  set  it  aside,  a  different  rule  may  well  pre- 
vail. Accordingly,  in  two  cases,  it  has  been  permitted  to  show  that  the 
*arbitrator'8  authority  had  been  revoked ;  Milne  v,  Gratrix,  7  r^c^Ao 
East,  607,  King  v,  Joseph,  5  Taunt.  452.  In  the  case  we  have  *- 
just  cited,  of  Stalworth  v.  Inns,  2  D.  &  L.  428,  it  was  assumed  that  the 
improper  execution  of  the  award  might  be  shown  by  extrinsic  evidence 
for  the  same  purpose.  In  Kerr  v.  Jeston,  1  Dow.  N.  S.  840,  my  bro- 
ther Patteson  seems  to  have  been  under  the  same  impression.  It  is 
very  true  that  this  rule  may  now  be  discharged  on  a  ground  which  might 
receive  a  satisfactory  denial  or  explanation :  but  this  inconvenience  must 
be  set  against  another,  which  we  consider  more  serious,  that,  if  we  re- 
fuse to  listen  to  the  objection  urged,  we  may  attach  a  party  for  a  con- 
tempt in  not  performing  an  award  which  is  a  mere  nullity.  And  in  the 
former  case  the  party  is  not  without  his  remedy ;  for  he  may  bring  his 
action :  whereas  in  the  latter,  if  his  case  be  true,  he  could  not  move  to 
set  aside  the  award ;  ^d  it  has  not  been  a  usual  practice  to  move  to 
discharge  the  rule  of  Court.  Moreover,  it  is  a  well  recognised  princi- 
ple that  the  Court  will  never  attach,  where  any  reasonable  doubt  is 
raised  as  to  the  validity  of  the  proceeding  which  is  sought  to  be  en- 
forced by  that  process.  On  the  whole,  we  think  this  rule  ought  to  be 
^liscbarged.  Rule  discharged.(a) 

(a)  See  Wade  v  Dowling,  4  E.  A  B.  44  (E.  C.  L.  R.  toI.  83). 
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♦JAMES  HENDERSON  v.  THE  AUSTRALIAN  ROYAL 
MAIL  STEAM  NAVIGATION  COMPANY.  June  3. 


A  oompany  incorporated  for  the  purposes  of  trading  as  shipowners,  were  sued  on  a  contract,  not 
under  seal,  made  bj  the  directors  to  pay  remuneration  in  consideration  of  exertions  t)  bring 
home  a  disabled  vessel.    On  demurrer, 

Held,  by  Wightman  and  Erie,  Js. :  that,  the  corporation  being  a  trading  one,  and  ineorpont«4 
for  A  special  purpose,  the  Company  was  bound  by  the  contract,  as  being  made  in  fartheranes 
of  the  purpose  of  their  incorporation,  though  not  under  seal. 

Crompton,  J.,  concurring  in  tiie  principle  of  the  judgment  but  doubting  whether,  in  defereim 
to  the  Court  of  Exchequer,  this  Court  ought  not  to  give  judgment  in  conformity  with  the  deci- 
sions in  the  Court  of  Exchequer. 

Count  :  that  a  ship  of  defendants  was  at  Sydney,  supposed  to  be 
unseaworthy  and  uninsurable,  and  that,  by  an  agreement  between  plain- 
tiff and  defendant,  in  consideration  of  plaintiff's  undertaking  a  voyage 
to  Sydney  to  endeavour  to  bring  home  the  ship,  defendants  promised 
to  pay  his  travelling  expenses,  to  allow  him  501.  a  month  whilst  at  Syd- 
ney, and  to  pay  a  further  remuneration  proportioned  to  his  success. 
Averment :  that  plaintiff  brought  the  ship  safe  home.  Breach :  that 
defendants  would  pay  him  no  remuneration.  Plea :  that  defendants  are 
incorporated  by  charter,  with  a  common  seal,  and  that  the  agreement 
was  not  under  their  seal.  Replication :  that  the  defendants, were  incor- 
porated by  the  charter  as  a  trading  corporation,  for  the  purpose  of  un- 
dertaking the  establishment  and  maintenance  of  a  communication  bj 
means  of  steam  navigation  and  otherwise  between  Great  Britain  and 
Ireland,  and  the  Cape  of  Good  Hope,  and  Australasia,  «  for  that  par- 
pose  to  construct,  purchase,  hire,  charter,  move,  equip,  and  maintain 
steam  and  other  ships  or  vessels,  and  to  carry  on  all  such  business,  and 
do  all  such  matters,  as  might  be  incidental  to  such  undertaking,  or  ne- 
cessary or  expedient  in  order  to  its  effectual  prosecution  thereof.'*  And 
that  the  charter  ordered  that  the  board  of  directors  of  the  Company, 
*J.l  01  *^  ^®  constituted  according  to  *the  provisions  of  a  deed  of  set- 
^  tlement  therein  required  to  be  executed,  <<  should  have  full  power 
and  authority  to  make  and  enter  into  all  contracts,"  &c.,  on  behalf  of 
the  Company,  <'and  generally  to  make,  do,  and  execute  all  acts,"  &c., 
« which  they  should  consider  necessary  for  the  well  ordering  of  the 
affairs  thereof,  so  as  the  same  should  be  in  conformity  with  the  prori- 
sions"  of  the  charter  and  the  deed  of  settlement.  Averments :  that 
the  agreement  was  made  by  a  board  of  directors  and  entered  in  their 
minute  books ;  that  the  ship  in  question  Was  one  of  the  Company's  steam 
ships ;  and  that  to  bring  hei:  dafe  home  was  an  act  in  prosecution  of  the 
charter. 

The  rejoinder  set  out  the  deed  of  settlement  at  length.  Nothing 
turned  upon  its  terms ;  it  recited  the  charter  of  incorporation  at  full 
length,  the  effect  of  which  was  correctly  abstracted  in  the  replication. 

Demurrer  to  the  rejoinder.     Joinder. 
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WilleSy  in  support  of  the  demurrer. — First,  this  is  an  executed  con- 
tract, on  which  a  corporation  is  liable ;  Australian  Royal  Mail  Steam 
Navigation  v.  Marzetti,  11  Exch.  228,t  The  Fishmongers'  Company  v. 
Robertson,  5  M.  &  G.  131  (E.  C.  L.  R.  vol.  44). 

Even  if  the  agreement  is  to  be  considered  as  executory,  as  this  Com- 
pany is  incorporated  to  carry  on  trade  as  shipowners,  a  contract  made 
for  the  purpose  of  preserving  one  of  their  ships  from  jeopardy  is  made 
for  the  purpose  of  the  incorporation,  and  therefore  is  binding  though 
not  under  seal :  Clarke  v.  The  Cuckfield  Union,  1  Bail  C.  C.  81,  Cop- 
per Miners'  Company  v.  Fox,  16  Q.  B.  229  (E.  C.  L.  R.  vol.  71) ;  in 
which  last  case  the  Court  held  that  the  contract  was  not  binding,  but 
that,  *^^i{  it  had  been  shown  in  any  way  to  be  incidental  or  an-  r^e^-t-i 
ciliary  to  carrying  on  the  business  of  copper  miners"  (for  which  •- 
that  company  was  incorporated),  (<  the  contract  would  have  been  bind- 
ing, although  not  under  seal." 

Lushj  contr^. — This  is  not  an  executed  contract  within  the  principle 
of  The  Australian  Royal  Mail  Steam  Navigation  Company  v,  Marzetti, 
11  Exch.  228,t  and  The  Fishmongers*  Company  v.  Robertson,  but  a 
special  contract  for  a  special  remuneration,  and  still  open. 

Neither  is  this  within  the  exceptions  recognised  by  law  from  the  gene- 
ral rule  that  corporations  can  only  contract  under  seal :  the  exceptions 
are  of  matters  of  little  consequence,  and  frequent  occurrence.  [Cbomp- 
Tox,  J. — The  precise  instance  of  a  ship  at  Sydney  to  be  brought  back 
to  London  may  never  have  happened  before  and  may  never  happen  again : 
but  it  is  an  example  of  a  frequent  class :  it  is  an  instance  of  a  ship  in 
jeopardy  requiring  special  exertions  to  save  it ;  and  cases  of  that  kind 
must  be  of  frequent  occurrence  in  the  course  of  navigation.]  It  is  not 
sufficient  that  it  be  of  frequent  occurrence,  unless  it  be  either  trivial,  or 
of  such  a  nature  that  convenience,  amounting  to  necessity,  requires  that 
it  be  done  promptly ;  Diggle  v,  London  and  Blackwall  Railway  Com- 
pany, 5  Exch.  442.t  In  that  case  the  work  was  done ;  it  was  done  for 
the  very  purpose  of  the  incorporation,  namely  making  the  railway ;  yet 
the  Court  of  Exchequer  held  it  not  within  the  exception.  There  were 
similar  decisions  in  Mayor  of  Ludlow  v,  Charlton,  6  M.  &  W.  815,t 
Arnold  v.  The  Mayor  of  Poole,  4  Man.  &  G.  860  (B.  C.  L.  R.  vol.  43), 
Paine  v.  Strand  Union,  8  Q.  B.  826  (E.  C.  L.  R.  vol.  55).  [Erle,  J.— 
That  last  was  clearly  not  within  the  scope  of  *the  purpose  for  r^j^-io 
which  the  Guardians  of  a  Poor  law  Union  are  incorporated.  ^ 
You  put  it  that  a  contract,  though  within  the  scope,  is  not  binding  un- 
less of  frequent  occurrence.  How  do  you  reconcile  that  principle  with 
Clarke  v.  Cuckfield  Union  ?  The  subject-matter  of  the  contract  there 
was  not  likely  to  recur  often.]  It  may  be  difficult  to  reconcile  the  deci- 
sion in  that  case  with  that  of  Diggle  v.  London  and  Blackwall  Railway 
Company,  and  Lamprell  v.  Billericay  Union,  3  Exch.  283,t  in  which 
Sanders  v.  St.  Neot's  Union,  8  Q.  B.  810  (E.  C.  L.  R.  toI.  55),  was 
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disapproved  of.  But  the  decision  in  Clarke  v.  Cuckfield  Union  pro- 
ceeded on  the  supposition  that  the  case  was  brought  within  the  class  of 
exceptions  of  which  Church  v.  The  Imperial  Gas  Light  and  Coke  Com- 
pany, 6  A.  &  E.  846,  861  (E.  C.  L.  R.  vol.  33),  is  one.  In  that  case 
the  principle  is  said  to  be  ''  convenience  amounting  almost  to  necessity/* 
Copper  Miners*  Company  v.  Fox  is  not  a  decision  on  the  point ;  for  the 
Company  failed  in  the  action.  [Crompton,  J. — In  the  judgment  it  is 
said  that,  if  the  plaintiff  had  shown  the  subject  of  the  contract  ^^  in  any 
way  to  be  incidental  or  ancillary  to  carrying  on  the  business  of  copper 
miners,  the  contract  would  have  been  binding,  although  not  under  seal ; 
for,  where  a  trading  company  is  created  by  charter,  while  acting  within 
the  scope  of  the  charter  it  may  enter  into  the  commercial  contracts  usual 
in  such  a  business  in  the  usual  manner.**  That  was  a  doctrine  relied  on 
in  Broughton  v.  The  Manchester  Water  Works  Company,  3  B.  &  Aid. 
I.  It  was  thought  a  very  useful  principle,  and  was  considered  estab- 
^  -  ^  OT  listed  till  the  late  decisions  in  *the  Court  of  Exchequer.     I  cer- 

^  tainly  do  not  see  how  the  doctrine,  that  a  trading  company  may 
contract  by  parol  for  matters  ancillary  to  carrying  on  its  business,  is 
consistent  with  the  decision  in  Diggle  v.  London  and  Blackwall  Rail- 
way Company.]  The  Court  of  Exchequer  have  held  recently  that  the 
Appointment,  by  the  guardians  of  an  Union,  of  a  collector  of  poor-rate 
must  be  under  seal ;  Smart  v.  Guardians  of  The  West  Ham  Union,  10 
Exch.  867.t 

WilleSj  in  reply. — That  last  case  probably  proceeded  on  the  distinc- 
tion taken  in  Smith  v.  Cartwright,  6  Exch.  927.t  The  appointment 
of  a  servant  for  the  benefit  of  the  corporation,  being  an  incident  to 
their  every  day  existence  as  a  corporation,  may  be  by  parol:  the 
appointment  of  an  officer  for  his  own  benefit,  not  being  incident  to 
such  every  day  existence,  must  be  under  seal.  From  this  principle, 
which  is  ancient,  it  follows  that  modern  trading  corporations  may  by 
parol  do  all  that  is  incident  to  their  trading  existence.  It  does  not 
depend  on  the  insignificance  of  the  transaction ;  a  bill  of  exchange 
may  be  for  an  immense  sum ;  yet  it  will  be  within  the  exception. 
Diggle  V,  London  and  Blackwall  Railway  Company  may  be  perhaps 
reconciled  with  the  other  authorities ;  as,  in  that  case,  the  contract 
was  of  such  a  nature  that  it  could  never  recur.  If  it  cannot  be  recon- 
ciled on  that  ground,  it  would  seem  inconsistent  with  the  other  deci- 
sions, and  not  law. 

WiQHTMAN,  J. (a) — I  adhere  to  the  opinion  which  I  expressed  in 
Clarke  v.  Cuckfield  Union,  1  Bail  C.  C.  85,  <<that  the  general 
♦4.14.1  *^^^^y  ^^^^  ^  corporation  aggregate  cannot  contract  except  by 

-*  deed,  admits  of  an  exception  in  cases  where  the  making  of  a 
certain  description  of  contracts  is  necessary  and  incidental  to  the  par- 
poses  for  which  the  corporation  was  created.*'     This,  if  correct,  decides 

(a)  Coleridge,  J.,  was  absent 
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the  present  case  in  favour  of  the  plaintiff.  This  is  an  action  against  a 
corporation  created  by  charter  for  the  express  purpose  of  trading  by 
means  of  vessels,  of  which  they  were  to  be  owners,  and  for  all  purposes 
incident  thereto.  One  of  the  most  ordinary  incidents  to  the  ownership 
of  trading  vessels  is  the  necessity  of  employing  persons  to  bring  home 
such  vessels  as  may  have  been  accidentally  disabled  at  a  distrance  from 
home.  In  the  present  case  the  plaintiff  sues  on  a  contract  of  this 
nature,  which  therefore  is  directly  within  the  scope  of  the  purposes  for 
which  the  Company  was  incorporated. 

It  is  true,  I  think,  that  there  is  a  conflict  of  authorities  on  this  sub- 
ject. The  decisions  in  the  Exchequer,  particularly  Lamprell  v.  Billeri- 
caj  Union  and  Diggle  v.  London  and  Blackwall  Railway  Company,  are 
difficult  to  reconcile  with  the  principle  on  which  I  think  this  Court  has 
acted.  These  cases  and  Mayor  of  Ludlow  v.  Charlton,  6  M.  &  W. 
815,t  and  Arnold  v.  The  Mayor  of  Poole,  4  Man.  &  G.  860  (E.  C.  L. 
R.  43),  proceed  on  a  principle  framed  at  a  time  when  there  were  few 
corporations  except  municipal  corporations,  applicable  to  such  corpora- 
tions :  and  in  these  cases  the  principle  I  have  alluded  to  was  strictly 
applied,  namely  that  corporations  cannot  bind  themselves  except  under 
seal.  From  that  general  rule  convenience  amounting  to  necessity  in 
early  times  established  exceptions.  At  first  the  relaxation  *ex-  ^^ .  ^  . 
tended  only  to  small  matters  and  those  of  frequent  occurrence,  ^ 
such  as  the  appointment  of  a  cook  or  the  like :  and  so  long  as  there 
vere  no  corporations  except  municipal  corporations  it  is  probable  that 
this  relaxation  included  all  that  fell  within  the  principle,  as  being  all 
that  such  corporations  required.  But  in  later  times  the  decisions  have 
sanctioned  a  much  more  extensive  relaxation,  rendered  necessary  in 
consequence  of  the  general  establishment  of  trading  corporations.  The 
general  result  of  those  cases  seems  to  me  to  be  that,  whenever  the  con- 
tract is  made  with  relation  to  the  purposes  of  the  incorporation,  it  may, 
if  the  corporation  be  a  trading  one,  be  enforced,  though  not  under  seal. 
I  need  not  now  go  through  the  authorities ;  they  were  all  reviewed  by 
me  in  Clarke  v,  Cuckfield  Union,  1  Bail  C.  C.  85;  and  to  the  view 
which  I  then  took  of  the  law  and  authorities  I  now  adhere. 

Erle,  J. — I  also  am  of  opinion  that  there  should  be  judgment  for  the 
plaintiff  on  the  ground  that  the  contract  was  made  for  a  purpose  directly 
connected  with  the  object  of  the  incorporation ;  as  it  was  a  contract  to 
hring  home  one  of  their  ships,  the  Company  being  incorporated  to  trade 
with  ships. 

The  cases  are  no  doubt  diflBcult  to  reconcile.  Perhaps  they  may  be 
conflicting  ;  but  I  feel  sure  that  in  many  of  them  the  principle  we  now 
net  on  is  recognised.  In  Beverley  v.  The  Lincoln  Gas  Light  and  Coke 
Company,  6  A.  &  E.  829  (E.  C.  L.  R.  vol.  38),  the  purpose  of  the  con- 
tract was  directly  within  the  scope  of  the  incorporation ;  in  Sanders  v. 
St.  Neot's  Union,  8  Q.  B.  810  (E.  C.  L.  R.  vol.  55),  and  in  Clarke  t . 
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♦dlfil  Cuckfield  Union,  the  Court  thought  *the  contracts  within  tiie 
-'  scope  of  the  incorporation ;    and  iu  all  these  the  plaintifls  nv 
coTered.     And  in  Copper  Miners'  Company  v.  Fox,  16  Q:  B*.  229  (E. 
C.  L.  R.  vol.  71),  though  the  contract  was  not  within  the  scope  of  tbe 
incorporation,  Lord  Camphell,  C.  J.,  in  the  judgment  recognises  tie 
principle,  enumerating  it  among  the  exceptions  from  the  general  role 
Then  the  principle  is  not  in  conflict  with  the  decisions  in  the  leading 
cases  relied  on  on  the  other  side.     Two  of  them  were  cases  of  muDicipal 
corporations.    It  is  quite  clear  that  The  Mayor,  Aldermen  and  Bargessa 
of  the  Borough  of  Ludlow  were  not  incorporated  for  the  purpose  of 
altering  stahles,  nor  The  Mayor,  Aldermen  and  Burgesses  of  the  Boroogli 
of  Poole  for  the  purpose  of  litigation ;  so  that  this  principle  did  not 
come  in  question  in  Mayor  of  Ludlow  v.  Charlton,  6  M.  &  W.  815,t  and 
Arnold  v.  The  Mayor  of  Poole.     Inhere  is  more  diflSculty  in  reconciling 
some  of  the  other  decisions  in  the  Exchequer  with  this  principle:  and 
Diggle  V,  London  and  Blackwall  Railway  Company,  5  Exch.  442,t  may 
perhaps  be  in  direct  conflict  with  it.     Perhaps  it  may  be  distingaishe<i 
on  the  ground  that  the  contract  there  was  for  the  purpose  of  changing 
the  railway  from  a  line  w^orked  by  stationary  engines  to  a  line  for  loco- 
motives, and  therefore  in  its  nature  unique,  and  such  as  could  occnr  only 
once  in  the  lifetime  of  the  corporation ;  unless  it  can  be  distingnisbed 
on  that  ground  the  case  is  in  conflict  with  other  authorities.    I  do  not 
pretend  to  overrule  the  decision  of  a  Court  of  co-ordinate  jurisdiction: 
but,  if  Diggle  v.  London  and  Blackwall  Railway  Company  is  in  conflict 
with  the  authorities  laying  down  this  principle,  I  adhere  to  them,  and 
not  to  it. 

if,A'[n'^       *^  cannot  think  that  the  magnitude  or  the  insignificance  of  tie 
^  contract  is  an  element  in  deciding  cases  of  this  sort.     No  doubt, 
when  the  exception  originated,  it  was  applied  only  to  small  matters  such 
as  the  appointment  of  servants,  being  all  that  municipal   corporations 
required.     But,  as  soon  as  it  became  extended  to  trading  corporations 
it  was  applied  to  drawing  and  accepting  bills,  of  any  amount ;  and  tbi 
shows  that  insignificance  is  not  an  element.     Neither,  I  think,  is  fre- 
quency.    The  first  time  that  a  company  makes  a  contract  of  any  kini 
that  contract  must  have  been  unprecedented.     The  question  is,  I  think. 
whether  the  contract  in  its  nature  is  directly  connected  with  the  purpcfe 
of  the  incorporation.     I  think  myself  that  it  is  most  inexpedient  that 
corporations  should  be  able  to  hold  out  to  persons  dealing  with  them  tht 
semblance  of  a  contract,  and  then  repudiate  it  because  not  nnder  seal: 
but  I  know  that  others  take  a  different  view  of  expediency,  and  think  it 
would  have  been  better  had  the  strictness  of  the  old  rule  never  been 
relaxed. 

Crompton,  J. — I  perfectly  agree  in  the  principles  laid  down  by  mj 
brothers ;  and  more  especially  I  concur  in  that  important  principle  su;!- 
gested  in  Broughton  v.  The  Manchester  Waterworks  Company,  3  B.  J^ 
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Aid.  1,  that  a  modem  corporation,  incorporated  for  trading  purposes, 
may  make  binding  contracts  in  furtherance  of  the  purposes  of  their 
incorporation,  without  using  their  seal.  This  principle  has  been  acted 
upon  in  several  cases,  and  was  recognised  and  confirmed  in  the  judg^ 
ment  in  *Copper  Miners'  Company  v.  Fox.  But,  whilst  agree-  r^A-^Q 
ing  in  these  principles,  and  in  their  application  to  this  case,  I  ^ 
must  say  I  can  see  no  valid  distinction  between  the  present  case  and 
some  of  those  in  the  Exchequer.^  I  cannot  think  that  this  contract  is 
more  directly  connected  with  the  purposes  of  the  incorporation  than  was 
the  contract  in  Diggle  v.  London  and  Blackwall  Railway  Company,  nor 
that  it  can  properly  be  said  to  be  of  more  frequent  occurrence ;  and,  at 
all  events,  I  do  not  think  that  the  Court  of  Exchequer  proceeded  upon 
aoj  snch  distinction.  If,  therefore,  I  stood  alone,  I  might,  in  deference 
to  the  Court  of  Exchequer,  feel  bound  to  give  judgment  for  the  defend- 
ant, though  against  my  own  opinion,  and  hoping  that  the  judgment 
might  be  reversed  on  error.  I  perfectly  agree  with  my  brothers  as  to 
what  the  judgment  ought  to  be ;  but  I  cannot  disguise  that  I  think  we 
give  jadgment  for  the  plaintiff  in  direct  opposition  to  the  decisions  of 
the  Court  of  Exchequer.  Judgment  for  plaintiff. 


*IN  THE  EXCHEQUER  CHAMBER.      [*419 

(Error  from  the  Queen's  Benoh.) 

WILLIAM  MITCHESON  the  elder,  JOSEPH  JOHN  MITCHESON, 
ROBERT  WILLIAM  MITCHESON,  and  WILLIAM  MITCHE- 
SON the  younger,  v.  EDWARD  OLIVER.    June  17, 

ietlon  for  goods  sold  ftnd  delivered,  work,  labour,  and  materials.  Plea^  Kevcr  indebted.  Plain- 
tiff prored  that  he  supplied  the  goods  and  did  the  work  to  fit  oat  the  ship  P.  then  in  London 
in  dock.  That  the  orders  were  given  by  T.,  who  appeared  on  the  register  as  master,  and  that 
defendant  appeared  on  the  register  as  owner.  Some  evidence  was  given  from  which  it  might 
be  inferred  that  T.  was  appointed  by  defendant  Defendant  proved  that  he  had  agreed  to  sell 
the  P.  to  one  G. :  that  T.  was  appointed  master  bj  G.,  and  gave  the  orders  for  G. ;  and  that 
defendant  afterwards  reinmed  possession  of  the  vesseL 

Tbe  Jndge  directed  the  jury  that,  if  T.  acted  as  master  with  defendant's  privity  and  consent,  and 
the  goods  were  bon&  fide  supplied  on  the  credit  of  the  owner^  defendant  was  liable ;  and  that, 
tboagh  defendant's  evidence  was  believed,  he  was  not  conclosively  entitled  to  a  verdict.  On  a 
bill  of  exceptions. 

Held:  that  defendant  was  not  liable  for  the  goods  ordered  by  T.  unless  he  had  sanctioned  T.'s 
sppearing  to  be  Mm  captain  acting  for  him,  and  the  goods  were  supplied  on  the  faith  of  T.'s 
being  80 ;  and,  eonseqnently,  that  the  direction  was  wrong. 

Qn<xret  whether  the  primi  facie  authority  of  the  captain  of  a  ship  in  doek  in  London,  extends  to 
ordtr  repairs^  the  owner  being  no  farther  distant  than  Liverpool  ? 

Action  for  goods  sold  and  delivered,  work,  labour,  and  materials. 
Plea:  Never  indebted.  Issue  thereon.  On  tbe  trial,  before  Lord 
Campbell,  C.  J.,  at  tbe  sittings  at  Oaildhall  in  Hilary  Term,  1854,  the 
plaintiff  had  a  verdict  subject  to  a  bill  of  exceptions. 
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The  bill  of  exceptions  set  out  the  evidence  adduced  on  behalf  of  the 
plaintiffs ;  by  which  it  appeared  that  the  plaintiffs  were  shipsmiths  at 
Limehouse,  and  the  defendant  a  merchant  at  Liverpool.     That  the  d^ 
fendant  was,  and  had  been  since  25th  July,  1850,  the  sole  owner  of 
*49m  *^®       P  Progress,  of  Liverpool,  duly  registered,  in  July,  *1850, 
-'  in  the  name  of  the  defendant,  who  until  the  time  of  the  trial 
continued  the  sole  registered  owner.     One  William  Christie  had  been 
appointed  by  the  defendant,  and  acted  as  master  of  the  Progress ;  and 
his  name  appeared  on  the  registry  as  master  from  the  7th  of  Angnst, 
1850,  until  the  14th  September,  1852.     On  18th  September,  1852,  the 
certificate  of  the  ship's  registry,  with  the  name  of  William  Hutchinson 
Thomson  thereon  endorsed  as  master,  was  taken  to  the  office  of  the 
Registrar  General  for  shipping  at  the  Custom  House  of  the  port  of 
London,  where  a  duplicate  of  the  Liverpool  register  was  kept,  upon 
which  duplicate  the  name  of  Christie  up  to  that  time  appeared  as  mas 
ter ;  and  Thomson's  name  was  thereupon  entered  in  the  public  register 
book  in  London  as  master.     On  cross-examination  of  plaintiff's  wit- 
nesses it  appeared  that,  by  the  course  of  business  in  relation  to  the 
office,  upon  any  person  attending  with  the  original  certificate  of  the 
ship's  registry  before  the  collector  or  comptroller  of  a  port,  accom- 
panied by  the  person  whose  name  it  was  desired  to  have  endorsed  on 
the  certificate  as  master,  and  the  person  so  to  be  named  as  master 
entering  into  the  usual  bond  required  by  Act  of  Parliament,  the  col- 
lector or  comptroller  thereupon  endorsed  his  name,  as  master,  on  the 
certificate ;  such  certificate  so  endorsed  was  then  taken  to  the  office  of 
the  Registrar  General,  who  upon  sight  of  the  endorsement  entered  tie 
appointment  in  the  book  of  registry.     The  plaintiff  Joseph  John  Mit- 
cheson  appeared  as  a  witness,  and  stated  that,  while  the  ship  was  lying 
in  the  East  India  Dock,  goods  were  supplied  to  and  work  done  for  and 
upon  the  said  ship  by  himself  and  his  co-plaintiffs,  to  the  amount  of 
2272.  68,  2d,j  for  fittings  to  the  standing  and  running  rigging,  cbain 
*«i2n  ^^^^®^»  work  *done  to  the  round-house,  top-gallant,  forecastle^ 
-*  deck-house,  and  the  hull  of  the  vessel,  and  necessary  stores  for 
repair  of  the  iron  work :  that  the  supplies  and  work  commenced  on  the 
10th  October,  1852,  and  continued  down  to  the  17th  November  in  the 
same  year;  that  he  did  not  himself  receive  the  orders  for  the  same; 
that  on  the  12th  day  of  October  he  s'earched  the  registry,  saw  that 
Edward  Oliver  was  the  registered  owner,  and  William  Hutchison  Thom- 
son the  master,  of  the  ship ;  and  he  further  stated  that  he  never  heard 
of  the  name  of  Mr.  Gompertz  until  after  the  whole  of  the  work  had 
been  done,  and  the  goods  supplied.     The  foreman  of  the  plaintiffs 
stated  that  the  supplies  and  the  work  in  question  were  made  and  done 
for  the  ship  in  the  East  India  Dock,  under  his  superintendence ;  that 
the  witness  first  went  on  board  the  ship  about  the  6th  or  7th  October, 
1852 ;  that  he  knew  Captain  Thompson ;  that  he  saw  Captain  Thorn- 
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son  the  second  time  of  his  (the  witness's)  going  on  board  about  the  8th 
or  9th  of  October,  and  afterwards  from  time  to  time  as  the  work  was 
being  done ;  that  Captain  Thomson  was  on  board  acting  as  master  of 
the  ship,  and  witness  never  saw  any  other  person  who  acted  as  master; 
that  he  received  the  orders  for  the  said  goods  and  supplies  from  Gap- 
tain  Thomson.  This  witness  upon  his  cross-examination  stated  that, 
while  the  said  supplies  and  work  were  being  made  and  done,  repairs 
were  going  on  on  board  the  ship ;  that  she  was  in  the  dock ;  that  there 
was  no  crew  on  board ;  and  that  it  is  not  usual  for  the  crew  to  be  on 
board  until  the  ship  is  going  out  of  dock ;  that  there  was  a  top-gallant 
forecastle  (a)  under  repair;  and  that  there  was  a  round-house  and  a 
*deck-house  also  under  repair;  and  that  these  were  necessary  rn^Acyn 
parts  of  a  ship  for  an  emigrant  ship;  that  Captain  Thomson  ^ 
was  on  board  giving  orders  for  the  repairs  of  the  ship ;  that  witness 
first  went  on  board  the  ship  in  pursuance  of  orders  given  to  him  by  the 
plaintiff  Robert  William  Mitcheson,  and  in  pursuance  of  such  orders 
communicated  with  Thomson.  It  was  proved  that  defendant,  on  21st 
January,  1853,  paid  to  the  East  India  Dock  Company  the  dues  in 
respect  of  the  Progress  having  been  in  their  docks  from  Ist  October  to 
30th  December,  1852.  The  plaintiffs  next  gave  in  evidence  the  follow- 
ing letter  by  Messrs.  Cox  &  Stone,  sent  by  them  on  behalf  of  Messrs. 
Whyte  &  Harper  to  Mr.  William  Henry  Cotterill,  then  the  attorney 
for  the  defendant,  and  Cotterill's  answer. 

"  Ship  Progress.     88,  Poultry,  11  December,  1852. 
<<  Dear  Sir.    Messrs.  Whyte  &  Harper,  Coopers,  Limekiln  Hill,  Lime- 
house,  have  shipped  on  board  this  vessel  a  quantity  of  water  casks ; 
which  we  are  informed  are  still  on  board,  but  are  not  paid  for.     Our 
clients  naturally  look  to  captain  and  owners  for  payment,  or  for  the 
return  of  the  goods  if  payment  is  not  forthcoming.     We  have  seen  Mr. 
Robert  Jackson  the  agent  for  Mr.  Edwi&rd  Oliver  of  Liverpool,  the 
registered  owner  ;  and  he  has  referred  us  to  you.     You  will  therefore 
oblige  us  by  putting  the  matter  in  train  of  immediate  settlement." 
"  Ship  Progress.     Throgmorton  Street,  14  December,  1852. 
<(  Dear  Sirs.     I  have  received  your  letter  of  the  11th  and  12th 
instant.     Mr.  Jackson  has  been  long  since  instructed  not  to  prevent 
any  persons,  who  placed  any  movable  property  on   board   this  ship 
while  she  was  in  *the  hands  of  Mr.  Gompertz,  from  removing  r^^Qo 
the  same ;  and  I  do  not  see  why  he  troubled  you  with  a  reference  ^ 
to  me.     I  now  write  to  him  to  repeat  these  instructions,  and  apprehend 
your  clients  will  have  no  difficulty.'' 

One  of  the  surveyors  to  Lloyds*  Registry  of  shipping  stated  that  he 
survejed  the  ship  in  question  on  the  27th  and  80th  August,  1852 ;  she 
was  at  that  time  in  the  dock  of  Messrs.  Wigram,  the  ship  builders  at 
Black  wall,  undergoing  repairs ;  that  witness  also  surveyed  her  in  the 
East  India  Dock  on  the  24th,  25th,  and  27th  September,  1852.    The 

(a)  Sio. 
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livitncsa  acted  in  pursuance  of  an  application  to  the  secretary  of  Llojdi' 
Register  by  Mr.  Robert  Jackson,  dated  27th  August,  1852,  of  whicli 
the  following  is  a  copy : 

«« Lloyd's  Register  of  British  and  Foreign  Shipping. 

*<  London,  August  27th,  1852. 

(«Sir.     Please  give  directions  for  a  survey  to  be  made  on  the  skip 
« Progress'  of  Liverpool,  William  Christie,  master,  942  tons,  lying  a: 
Wigram's  Dock  for  the  purpose  of  continuation  as  A  1. 
To  Mr.  Charles  Graham,  Your  Obedient  Servant, 

•2  White  Lion  Ct.  Cornhill,  (Signed)  Robert  Jacksos, 

Entered  in  order  book.  for  the  owner. 

Broker's  name/' 
Witness  surveyed  her  for  the  purpose  of  reporting  to  the  Committee 
of  Lloyd's  Registry  of  Shipping  whether  in  his  opinion  she  was  entitled 
to  be  classed  A  1  in  their  books ;  there  were  some  articles  supplied  aod 
work  done  by  the  plaintiffs,  which  form  part  of  the  particulars  of  tie 
plaintiffs'  demand,  including  the  chains,  anchorit,  and  sails,  and  stores^ 
and  fittings  to  rigging,  which  were  necessary  in  order  to  entitle  her  to 
*4241  ^^  ^^  classed ;  there  were  other  articles  so  supplied  which  *ako 
-'  form  part  of  the  particulars  of  the  plaintiffs'  demand  which  vere 
not  necessary  so  to  entitle  her,  though  they  were  usual  for  passenger 
ships.     Upon  cross  examination,  the  witness  stated  that  on  the  4tL 
September  in  the  same  year  he  considered  she  was  in  a  state  entitling 
her  to  be  classed  A  1,  but  that  the  Committee  of  Lloyds  who  deter- 
mined the  classification  suspended  the  certificate  at  witness's  request: 
that  afterwards  he  felt  dissatisfaction ;  and  a  new  examination  t&s 
made  by  Mr.  Courtenay ;  that  he  went  occasionally  on  board  with  Mr. 
Courtenay  during  the  progress  of  the  alterations ;  and  that  afterwards 
he  signed  Mr.  Courtenay's  report,  dated  15th  October,  1852,  that  sbe 
was  entitled  to  be  classed  A- 1.     Captain  Reeves,  surveyor  for  tbe 
Board  of  commissioners  appointed  by  Act  of  Parliament  for  the  regu- 
lation of  ships  engaged  in  carrying  emigrant  passengers,  on  the  8ili 
September,  1852,  surveyed  the  ship  in  question  by  order  of  the  com- 
missioners.    She  was  then  lying  in  the  East  India  Dock ;  he  survejei 
her  to  report  as  to  her  fitness  to  carry  passengers.     This  witness 
described  many  of  the  articles  in  the  particulars  of  the  plaintiffs' 
aemand,  including  the  fittings  for  the  standing  and  running  rigging* 
the  work  done  to  the  round-house,  top  gallant  forecastle,  and  deck-boose, 
the  work  done  to  the  hull,  and  iron  stores  supplied,  and  the  chain 
cables,  and  stated  that  in  his  judgment  they  were  necessary  for  the  ship 
as  an  emigrant  passenger  ship,  and  to  enable  her  to  be  passed  by  the 
government  emigration  surveyor ;  or  for  a  transport  ship ;  bat  the  work 
done  to  the  round-house,  top  gallant  forecastle,  and  deck-house,  would 
not  be  necessary  for  an  ordinary  merchant  ship.     Other  witnesses 
proved  that  at  the  time  the  work  was  done  Thomson  appeared  on  board, 


5  ELLIS  &  BLACKBURN.    Q.  B.  424 

and  gave  orders ;  that  *  there  were  then  ship-keepers  on  board,  p^^^^oc 
but  no  crew ;  that  John  M'Cappin  was  sometimes  on  board ;  that  ^ 
in  November  and  December  some  goods  shipped  on  board  were  given  up 
to  Mr.  Spaeth.     The  following  note  was  produced : 
**  To  the  oflBcer  on  board  the  ship  Progress. 

"  2d  December,  1852. 
"  Please  deliver  to  the  order  of  Mr.  C.  B.  Spaeth  the  following  goods 
shipped  by  him : 

"  150  Cases  of  Geneva,  4  Bunks  or  Cases,  100  Barrels  Flour. 
*'By  authority  of  Edward  Oliver.  W.  H.  Thomson. 

"  Mr.  Byrne  will  please  deliver  these  goods  on  the  terms  of  my  letter 
sent  you.  Edward  Oliver." 

Mr.  William  Henry  Gotterill,  called  as  a  witness  for  the  plaintiffs, 
having  proved  the  defendant's  signature  to  the  last-mentioned  paper, 
stated,  on  cross-examination,  that  he  was  attorney  for  the  defendant, 
and  was  so  on  the  18th  November,  1852 ;  the  defendant  had  consulted 
him ;  witness  saw  the  defendant  and  Mr.  Oliverson,  the  attorney  of  Mr. 
William  Hutchinson ;  the  witness  told  his  client  the  defendant  to  give 
every  facility  Captain  Thomson  required  to  discharge  all  the  cargo  that 
was  on  board,  and  told  Mr.  Oliver  to  give  every  facility  for  unloading 
and  returning  goods  that  were  on  board  the  ship,  and  prepared  a  letter 
to  Mr.  Malcolmson,  who  was  principally  appointed  ship-keeper  to  deliver 
a]]  the  goods.  John  James,  a  clerk  at  the  Admiralty,  called  by  the 
plaintiffs,  produced  a  written  tender  made  by  the  defendant  on  the  30th 
November,  1852,  and  signed  by  the  defendant  "Edward  Oliver,  owner," 
and  a  contract  signed  and  *made  by  him  with  the  Admiralty  for  rinAoa 
the  use  of  the  ship  in  question,  described  as  of  the  class  A  1,  to  ^ 
convey  troops  on  Her  Majesty's  transport  service  to  Corfu  and  other 
places.  Another  witness  proved  that  the  money  payable  under  the 
contract  for  such  use  of  the  ship  had  been  received  from  the  Admiralty 
hy  him  as  agent  of  and  on  behalf  of  the  defendant. 

Upon  each  occasion  of  the  offering  of  evidence  of  orders  given  by 
Captain  Thomson,  a^  exception  to  the  evidence  was  taken  and  over- 
ruled: and  upon  the  occasion  of  the  offering  of  evidence  as  to  the 
examination  of  the  registry,  and  as  to  the  tender  signed  by  the  defend- 
ant to  and  the  contract  made  with  the  Admiralty  by  the  defendant, 
exception  was  taken  by  the  defendant's  counsel  to  the  admissibility  of 
such  evidence,  and  in  like  manner  was  overruled ;  and  the  evidence  was 
received. 

This  being  the  evidence  adduced  by  the  plaintfis,  the  defendants 
adduced  the  following  evidence.  Defendant,  in  the  month  of  July, 
1852,  being  the  owner  of  the  ship  in  question,  entered  into  the  following 
i^eement  with  one  Henry  Gompertz. 

"  London,  14th  July,  1852. 
*  Mr.  Edward  Oliver  of  Liverpool,  shipowner,  agrees  to  sell,  aJid 
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Henry  Gompertz,  Esq.,  agrees  to  buy,  for  the  sum  of  7875?.,  jjth  paru 
or  shares  of  the  ship  Progress  of  Liverpool,  942  tons  register,  built  at 
St.  Johns,  N.  Brunswick,  in  1846,  Edward  Oliver,  owner,  now  lying  ai 
Antwerp,  together  with  all  her  stores,  which  include  at  least  two  suit* 
of  sails  belonging  to  her.     The  vessel  and  stores  to  be  taken  with  all 
faults,  and  to  be  delivered  by  the  seller  at  London  or  Southampton,  in 
t4Q7T  ^^*  *later  than  21  days  from  the  day  the  buyer  gives  written 
-■   orders  to  the  seller  to  bring  the  ship  to  London,  or  in  not  later 
than  26  days  if  to  Southampton :  the  vessel  to  be  then  classed  by  the 
seller  at  his  expense  A  1  at  Lloyds  to  the  end  of  1852,  and  to  k 
also  sheathed  with  yellow  metal  of  20,  22,  24,  26  and  28  oz.  to  the  16 
feet  over  patent  felt.     The  vessel  to  be  also  passed  by  the  seller  at  his 
expense  with  the  Government  Emigration  Surveyor  for  the  conveyance 
of  passengers  to  Australia.     It  being  agreed  that  the  buyer  shall  pro- 
vide at  his  expense  all  fittings  between  decks  and  berths,  extra  boats, 
extra  casks,  ventilators,  and  all  other  requisites  for  the  passengers. 
Payment  for  the  ship  to  be  made  to  Mr.  Edward  Oliver  or  to  Messrs. 
Armstrong,  Goodhall  &  Chilton,  as  the  agents  of  the  seller,  out  of  the 
outward  passage-money  and  freight  to  Australia,  and  the  same  to  he 
paid  over  by  Messrs.  William  Hutchinson  &  Co.,  whom  the  buyer  antli'> 
rizes  to  act  as  his  agents  for  the  loading  and  despatch  of  the  ship,  in 
sums  as  they  may  receive  it ;  such  payment  to  be  made  in  not  later 
than  two  months  from  the  date  of  the  ship  being  passed  by  the  Emigra- 
tion Surveyor,  within  which  time  the  buyer  undertakes  to  despatch  the 
ship  from  London  or  Southampton  to  Australia.     Should  the  anonn: 
of  passage-moneys  and  freight  not  be  sufficient  for  fhc  payment  of  ti? 
said  purchase-money  of  7875Z.,  the  balance  to  be  paid  by  the  bnyer 
before  the  ship  clears  at  the  Custom  House  in  cash  less  2J  per  cent. 
discount,  or  by  approved  bills  at  6  months  date.     A  deposit  of  2i  per 
cent,  on  the  amount  of  the  purchase-money  to  be  paid  in  cash  on  signing 
this  contract.  Edward  Oliver.     Henry  Gompertz.'* 

*J.9R1       *The  following  agreement  was  entered  into  between  the  saii 
■■  Henry  Gompertz  and  the  said  William   Hutchison    Thomson, 
(called  in  the  evidence  Captain  Thomson). 

"London,  Ist  September,  1852. 

"  It  is  this  day  mutually  agreed  between  William  Hutchison  Thomsot. 
master  mariner,  and  Henry  Gompertz,  Esq.,  owner  of  the  Progress 
now  lying  in  London,  that  the  said  William  Hutchison  Thomson  is  u- 
take  command  of  that  vessel  from  this  date,  now  bound  on  a  vojige 
from  London  to  Australia  and  otherwise  as  employment  may  offer,  on 
the  following  terms,  namely,  that  the  said  William  Hutchison  Thomson 
is  to  be  paid,"  &c.  (specifying  the  terms). 

John  M'Cappin,  a  witness  called  for  the  defendant,  stated  that  hr 
was  superintendent  of  the  shipping  of  the  defendant,  and  resided  at 
Liverpool,  where  the  defendant  resided ;  that  in  the  month  of  August, 


5  ELLIS  &  BLACKBURN.    Q.  B.  428 

1852,  be  was  sent  to  London  by  defendant  to  take  charge  of  tbe  ship 
Progress ;  that  he  came  to  London  accordingly,  and  caused  the  ship,  in 
the  month  of  August,  to  be  placed  in  the  dock  of  Messrs.  Wigram  at 
Blackwall,  where  certain  repairs  were  done  upon  her  on  account  of  the 
defendant ;  that  he  afterwards  caused  her  to  be  conveyed  to  the  East 
India  Docks ;  and  having  done  so  he  sent  to  Messrs.  Hutchison  k  Go. 
tbe  following  letter. 

<<  London,  4th  September,  1852. 

(( Messrs.  W.  Hutchison  &  Co.  Gentlemen.  Please  to  take  notice 
that  the  ship  Progress  is  now  safe  in  the  East  India  Dock,  and  is  at  the 
risk  and  expense  of  the  buyer  (as  per  contract  dated  14th  July,  1852), 
from  this  date.     I  am,  &c.,  for  Edward  Oliver,       John  M'Cappin." 

*That  about  the  same  time  he  saw  Captain  Thomson  on  board,  r«  <oq 
and  received  from  him  the  following  letter  from  Messrs.  W.  ^ 
Hutchison  &  Co. 

<<9th  September,  1852. 

"Mr.  M*Cappin.  The  bearer,  Captain  W.  H.  Thomson,  is  appointed 
to  the  command  of  the  Progress.  Yours,  very  truly,  W.  Hutchison  & 
Co.,  ship  8  husband." 

That  witness  took  from  the  said  Captain  Thomson  the  following  re- 
ceipt. (<Blackwal],  London,  September  8th,  .1852.  Received  from 
Captain  Christie  the  ship  Progress  with  all  her  stores,  as  per  contract, 
dated  14th  July,  1852.  W.  H.  Thomson."  That,  after  that  time, 
Thomson  was  constantly  on  board ;  and,  while  the  ship  was  in  the  East 
India  Dock  during  the  said  month  of  September,  Captain  Thomson  and 
Mr.  Hutchison  required  many  things  to  be  done  on  the  ship  by  the  de- 
fendant, insisting  that  the  defendant  was  bound  to  do  such  things  under 
the  contract  of  14th  July ;  some  of  which  things  the  witness  on  behair 
of  the  defendant  agreed  to  do,  and  caused  to  be  done,  on  behalf  and: 
at  the  expense  of  the  defendant ;  and  that  others  so  required  he  on, 
behalf  of  the  defendant  refused  to  do;  that,  among  other  things,  the 
witness  agreed  to  do  part  of  the  standing  rigging  which  had  been  con- 
demned by  the  surveyor,  but  refused  to  do  any  of  the  running  rigging ;. 
that,  while  ho  was  on  board  attending  to  the  work  he  had  agreed  to  do 
for  the  defendant,  he  saw  various  persons  on  board,  who  had  not  been 
employed  or  ordered  by  the  witness,  doing  work  other  Ihaa  that  agreed 
to  be  done  by  the  witness ;  that  the  witness  left  the  ship  about  the  end 
of  October ;  that  the  witness  never  ordered  anything  of  the  plaintiffs, 
or  to  be  done  by  the  plaintiffs,  and  never  gave  Thomson  any  authority 
to  do  so.  The  witness  stated  that  the  ^defendant  was  in  ill  r^^Aoa 
health,  and  unable  to  attend  the  trial.  The  witness,  en  cross-  ^ 
examination,  stated  that,  during  all  the  time  he,  witBess,  was  there, 
Thomson  was  there,  and  acted  as  master  of  the  ship ;.  that  witness  was 
there  every  day ;  that  a  person  of  the  name  of  Jackson,  a  friend  of  the 
defendant,  was  there  occasionally ;  that  Jackson  nevee  gave  any  orders 

VOL.  v.— 18 
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withoat  the  permission  of  the  witness ;  that  the  witness  consulted  Jack- 
son if  the  witness  wanted  anything ;  that  there  were  ship-keepers  on 
board ;  that  witness  paid  the  ship-keepers ;  that  the  datv  of  a  ship- 
keeper  is  to  take  charge  of  the  vessel,  to  see  that  it  is  properly  taken 
care  of;  that  they  are  labonring  men,  and  usually  old  sailors,  as  was 
the  case  in  this  instance. 

Captain  William  Hutchison  Thomson,  called  as  a  witness  by  the  de- 
fendant, identified  the  agreement  already  set  out  between  him  and 
Henry  Gompcrtz,  and  the  receipt  which  he  gave  the  witness  M'Cappin 
for  the  ship  in  question ;  in  pursuance  of  which  agreement  he  took  the 
command  of  the  said  ship  as  master.     The  witness  stated  that,  after 
the  giving  of  the  receipt,  ho  was  continually  on  board  the  ship ;  that 
the  witness  ordered  various  works  to  be  done  on  board  by  instructions 
of  Hutchison ;  that  by  direction  of  Hutchison  he  called  on  plaintiffs, 
at  the  end  of  September,  or  beginning  of  October,  1852 ;  that  the  wit- 
ness gave  orders  to  the  plaintiffs  for  certain  things  to  be  done  for  the 
^ship ;  that  he  said  he  was  instructed  by  Hutchison  so  to  do ;  that  the 
work  was  then  done  from  time  to  time  by  witness's  orders.     Some  of 
the  work  done  by  the  plaintiffs  he  had  requested  Hutchison  to  do ;  that 
the  witness  never  received  any  authority  from  the  defendant,  or  from 
^.Q-i-i  M'Cappin,  or  Jackson,  or  from  any  one  else,  on  *behalf  of  d^ 
^  fendant ;  that,  before  the  ship  had  been  hauled  away,  which  was 
en  the  18th  November,  a  quantity  of  cargo  and  passengers'  luggage  had 
been  put  on  board ;  that  these  were  claimed  by  the  owners  and  the  pas- 
sengers, who  applied  to  witness  for  them ;  and  he  told  them  he  had  no 
power;  and  the  witness,  being  shown  the  delivery  order  for  Mr.  Spaeth's 
goods,  dated  2d  December,  1852,  before  set  forth,  and  being  asked  bj 
the  defendant's  counsel,  «  Did  Mr.  Oliver  ever  give  you  any  authoritv 
of  any  sort  or  kind  with  reference  to  that  ship  except  that  yon  might 
deliver  up  the  movable  goods  on  board  7"  stated  that  the  defendant  sent 
a  letter  to  him,  witness,  through  a  passenger,  authorizing  him  to  grant 
such  a  document  as  that  order  of  the  2d  December.     That  letter  was 
afterwards  proved,  by  a  copy,  and  was  as  follows.    «  London,  27th  Ko- 
vember,  1852.     Captain  Thomson.     Sir,  You  having  been  employed  bj 
Mr.  Henry  Gompertz  with  respect  to  the  ship  Progress,  and  have  as  I 
understand  taken  on  board  her  sundry  goods  for  which  you  have  signed 
bills  of  lading,  I  write  to  say  that  I,  as  the  legal  owner  of  the  said 
ship,  but  having  bad  nothing  to  do  with  any  such  shipments,  make  no 
objection  to  any  such  goods  being  taken  out  of  the  ship,  and  delivered 
up  to  the  persons  who  shipped,  on  the  cancellation  of  the  bills  of  lading 
given  for  the  same.     I  further  do  not  object  to  the  removal  of  the  car- 
pets and  other  movable  furniture  put  into  the  ship  by  order  of  Mr. 
Gompertz.    I  am,  Sir,  your  obedient  Servant,  Edward  Oliybr."    The 
witness  identified  the  paper  dated  2d  December,  1852,  addressed  to  the 
officer  on  board  the  ship  Progress,  and  stated  that  it  was  by  the  antho- 
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ritj  of  the  above  letter  of  the  27th  November,  and  by  no  other  autho- 
rity, that  he  signed  the  paper  of  the  *2d  December ;  and  that  r^^oft 
he  never  had  any  other  authority  from  the  defendant ;  and  that  ^ 
he  was  never  on  board  the  ship  after  the  18th  November,  1852. 

William  Hutchison,  called  as  a  witness  for  the  defendant,  stated  that 
in  July,  1852,  he  was  a  ship  broker  trading  under  the  firm  of  William 
Hutchison  &  Co. ;  that  he  acted  on  behalf  of  Mr.  Henry  Oompertz  in  treat- 
ing with  Messrs.  Armstrong,  Goodhall  &  Chilton,  acting  for  the  defend- 
ant upon  the  occasion  of  the  making  of  the  agreement  dated  14th  July, 
1852;  that  afterwards  witness  sent  to  them  the  following  letter :  «1, 
Riches  Court,  Lime  Street,  8  Sept.,  1852.     Messrs.  Armstrong,  Good- 
hall  k  Chilton.     Dear  Sirs.     Please  give  the  bearer  the  register  and 
light  bills  per  <  Progress,'  that  we  may  enter  her  at  once.     We  are, 
yours  respectfully,  W.  Hutchison  &  Co."     That  the  witness  received 
the  register  and  light  bills,  and  gave  the  following  receipt.    «  Received 
from  Armstrong,  Goodhall  &  Chilton  the  register,  requiring  note  and 
crew  list  of  the  « Progress,'  Messrs.  Hutchison  &  Co.  returning  the 
register  after  entering  the  ship  out.   W.  Hutchison.  London,  9th  Sep- 
tember, 1852.^    That  the  witness  afterwards  returned  the  ship's  regis- 
ter to  Messrs.  Armstrong,  Goodhall  &  Chilton,  with  the  appointment 
of  Captain  Thomson  as  master  thereon  endorsed,  which  witness  had 
procured  at  the  Custom  House :  that  the  witness  several  times  went  on 
board  the  ship  with  Captain  Thomson,  and  had  discussions  with  the 
witness  M'Cappin  as  to  various  things  which  witness,  on  behalf  of  Gom- 
pertz,  required  to  be  done  by  the  defendant  under  the  said  contract  of 
14th  July,  1852 ;  that  some  of  those  things  M'Cappin  agreed  on  be- 
half of  the  defendant  to  do,  and  others  he  refused  to  do.    That  witness 
never  bad  any  authority  from  the  defendant  to  *give,  and  never  r^^qo 
did  give,  any  orders  to  the  plaintiffs  for  or  on  behalf  of  the  de-  *- 
fendant :  that  he  recommended  Captain  Thomson  to  go  to  the  plain- 
tiffs. 

Mr  William  Henry  Cotterill,  defendant's  attorney,  stated  that  a 
letter  dated  29th  November,  1852,  from  the  defendant,  addressed  to 
Malcolmson,  was  written  under  the  advice  of  witness ;  that  Malcolmson 
was  a  man  put  into  possession  by  defendant  after  the  18th  November, 
1852,  and  at  the  time  of  the  trial  was  abroad;  and  that  the  authority 
written  under  the  letter  of  2d  December,  1852,  from  the  defendant  to 
Byrne,  was  written  under  the  advice  of  witness.  That  the  following  is 
a  copy  of  the  letter  of  the  29th  November,  1852.  <<  Mr.  Malcolmson. 
Sir.  Yon  will  please  to  allow  Captain  Thomson  to  remove  any  goods 
on  board  the  ship  <  Progress,'  also  carpets  and  other  movable  furniture, 
put  into  the  ship  by  order  of  Mr.  Gompertz.  I  am.  Sir,  Your  obedient 
servant,  Edward  Olivbb." 

Harrison  Chilton,  a  witness  called  on  behalf  of  the  defendant,  stated 
that  he  was  of  the  firm  of  Armstrong,  Gbodhall  &  Chilton,  sbp  agents ; 
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that  the  said  firm  on  behalf  of  the  defendant  negotiated  with  the  witness 
Hutchinson  on  behalf  of  Henry  Gompertz  upon  occasion  of  the  agret- 
ment  of  the  14th  July,  1852 ;  the  witness  identified  the  letter  (p.  432) 
of  the  8th  September,  1852,  from  Hutchison  &  Go.  to  the  firm  of  the 
witness,  and  the  receipt  (p.  429)  signed  by  Hutchison,  spoken  of  b; 
him,  dated  9th  September.     The  witness  stated  that  he  delivered  the 
register  to  Hutchison  for  the  sole  purpose  mentioned  in  the  letter; 
that  some  time  after  the  receipt  of  the  9th  September  he  received  bad 
the  register  from  Hutchbon ;  that  his  attention  was  not  called  to  the 
*d^dl  ^^^^  ^^^^  ^^®  appointment  of  Thomson  as  master  *had  been  made 
^  in  the  register ;  that  he  did  not  see  it ;  and  that  he  did  not  know 
of  it  until  about  a  month  afterwards,  about  the  time  when  the  defend- 
ant took  possession  of  the  ship.     On  his  cross-examination  be  stated 
that  the  ship  could  not  be  entered  out  without  a  regular  master,  except 
by  sufferance  or  in  the  name  of  the  old  master ;  that  Captain  Christie, 
the  former  master,  had  been  appointed  to  another  ship,  and  that  it  was 
well  known  that  he  was  not  to  continue  in  command.     Mr.  Robert 
Jackson,  a  witness  called  for  the  defendant,  stated  that  he  was  a  friend 
of  the  defendant  and  occasionally  went  on  board  the  ship  in  question ; 
and  that  he  never  authorized  Captain  Thomson  or  any  other  person  to 
give  any  orders  to  the  plaintiffs  on  the  defendant's  account ;  that  he 
had  paid  for  the  defendant  the  amount  of  dock  dues,  claimed  by  and 
due  to  the  East  India  Dock  Company ;  and  that  the  ship  without  the 
payment  of  those  dues  could  not  have  been  allowed  to  go  out  of  the 
dock,  (a) 

«<  This  being  the  evidence  on  both  sides,  the  Lord  Chief  Justice  stated 
to  the  jury  that  the  defendant  would  not  be  liable  to  the  plaintiff's  de- 
mand, merely  as  owner  of  the  ship,  nor  by  reason  of  his  being 
registered  as  such  owner ;  nor  would  he  be  liable  merely  by  the  orders 
being  given  to  the  plaintiffs  by  the  registered  master  of  the  ship ;  bat 
that  the  defendant  might  be  liable  if  he  remained  in  possession  of  the 
ship  and  held  himself  out  as  owner,  and  if  a  person  acted  as  master  of 
the  ship  with  his  privity  and  consent,  and  the  goods  and  work  were 
supplied  to  and  done  upon  the  ship  upon  the  credit  of  the  owner,  by  the 
n^Aorri  1^0°^  fi<J®  orders  of  the  *master,  given  with  the  privity  of  the 
^  owner,  and  if  the  goods  and  work  were  fit,  necessary,  and  proper 
for  the  ship,  under  the  circumstances  in  which  she  was  placed,  and  fit 
and  necessary  for  the  purposes  of  the  ship,  at  the  time  of  the  orders: 
and  the  jury  would  consider  whether,  upon  the  evidence  adduced  on 
both  sides,  they  were  of  opinion  that  the  defendant  had  authorized  the 
goods  and  work  to  be  supplied  and  done  on  his  credit,  and  the  goods 
and  work  had  been  supplied  and  done  on  bis  credit. 

<«  Whereupon  the  counsel  learned  in  the  law  for  the  defendant  did 

(a)  The  whole  of  the  evidence*  as  itated  in  the  biU  of  ezceptioni,  ii  set  forth  in  the  text;  tat 
•he  statement  has  been  abridged.    The  statement  of  the  summing  vp  is  set  forth 
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then  except,"  &c.  (the  exceptions,  in  varied  shapes,  were,  in  substance, 
that  there  was  no  evidence  that  Thomson  was  the  agent  of  the  defend- 
ant, or  that  the  defendant  held  him  out  as  such) ;  and,  also,  «  That  the 
master  of  a  British  vessel,  not  on  a  voyage,  but  in  dock  in  London,  the 
owner  being  at  Liverpool  within  a  few  hours'  communication,  bias  no 
authority,  as  such  master,  to  pledge  the  credit  of  the  owner  by  an 
order  for  repairs  or  supplies  to,  or  alterations  of,  or  additions  to,  the 
vessel,  when  there  is  no  pressing  necessity  for  them." 

«( Whereupon  the  Lord  Chief  Justice  stated  to  the  jury  that  in  his 
opinion  there  was  evidence  for  the  consideration  of  the  jury  on  which 
they  might  find  a  verdict  for  the  plaintifTs :  that  the  jury  would  consi- 
der whether  the  order  had  been  given  with  the  authority  of  the  defend- 
ant ;  that  the  jury  would  consider  whether,  upon  the  evidence  adduced 
nod  the  direction  they  had  before  received,  the  defendant  had  not  made 
himself  originally  liable ;  that  Whether  defendant  had  authorized  the 
order  was  a  question  of  fact  for  the  jury ;  that,  although  the  facts  given 
in  evidence  by  the  defendant  were  believed,  he  was  not  conclusively  en- 
title 1  in  point  of  law  to  a  verdict;  *that,  under  the  circum-  r^AOft 
stances  proved,  the  jury  might  come  to  the  conclusion  that  the  *- 
master  had  authority  to  bind  the  owner  for  necessary  repairs  or  stores 
for  the  ship,  although  the  master  had  been  appointed  by  a  third  person ; 
that  under  the  circumstances  proved  the  defendant  might  be  liable  al- 
though he  was  residing  in  Liverpool,  and  the  goods  were  supplied  and 
the  work  was  done  in  the  port  of  London ;  and  that  there  was  evidence 
for  the  consideration  of  the  jury  that  Thomson  acted  as  master  of  the 
ship  with  the  privity  and  concurrence  of  the  defendant.  And  the  said 
Lord  Chief  Justice  declined  to  give  any  other  direction  ;  and  with  that 
direction  he  left  the  issue  to  the  jury.  Thereupon  the  counsel  learned 
in  the  law  for  the  defendant  did  except  to  the  said  direction." 

Bramwell  now(a)  argued  for  the  party  assigning  error,  defendant 
below. — This  case  is  in  effect  an  appeal  from  the  judgment  of  the 
majority  of  the  Court  of  Queen's  Bench  in  Frost  v.  Oliver,  2  E.  & 
B.  301  (E.  C.  L.  R.  vol.  75),  which  was  an  action  by  another 
tradesman  against  the  same  defendant,  for  goods  supplied  to  the 
same  ship.  The  facts  in  the  two  cases  did  not  substantially  differ. 
The  view  taken  by  Lord  Campbell  in  the  Court  below,  both  in 
Frost  V,  Oliver  and  on  the  trial  of  this  cause,  renders  it  difficult  to 
condense  the  evidence.  In  the  judgment  in  Frost  v.  Oliver,  Lord 
Campbell  says  (2  E.  &  B.  802  (E.  C.  L.  R.  vol.  75),)  that  it  was 
•proved  "  that  with  his"  (Oliver's)  "  privity,  one  Thomson  was  r*^©^ 
registered  as  master  of  the  ship."  And  in  the  present  case  he  ^ 
tells  the  jury  to  find  for  the  plainti£f  ^^  if  a  person  acted  as  master  of 

(a)  Before  Msule,  Cress  well,  Williams,  and  Crowder,  Js.,  and  Parke,  Alderson,  Piatt,  and 
Martin,  Be.  The  argument  was  not  completed  on  tbis  day,  and  was  resumed  on  Wednesdaj, 
Jane  27,  before  Maule,  Cretswelli  and  Crowder,  Js.,  and  Parke,  Alderson,  Platt^  and  Martin,  Be. 


437  MITCHESON  v.  OLIVER.    Ex.  Ch.  T.  V.  1855. 

the  ship  with  his  privity  and  consent."     The  whole  evidence  now  appeart 
on  the  record ;  and  it  is  submitted  that  the  Lord  Chief  justice  erred  in 
fact,  when  he  thought  that  privity  and  consent  was  proved.     [Maule, 
J. — On  the  present  record,  all  that  we  can  inquire  as  to  this  is  whether 
there  was  evidence  from  which  the  jury  might  infer  privity  and  consent 
But  what  do  these  words  here  mean  ?]     The  inaccurate  use  of  these 
vague  words  appears  to  have  misled  the  Lord  Chief  Justice.     There  may 
be  some  evidence  that  Oliver's  brokers,  Armstrong,  Goodhall  &  Chilton, 
might  have  known  that  Gompertz  had  appointed  Thomson  his  captab, 
and  made  no  objection ;  but  their  knowledge  is  not  for  this  purpose 
Oliver's ;  and,  if  it  was,  this  kind  of  privity  and  consent  will  not  sup- 
port the  ruling.     The  issue  is,  whether  Oliver  is  liable  to  the  plaintiffs 
on  a  contract.     There  are  but  three  ways  in  nfrhich  a  person  can  be  liable 
on  a  contract.     1st,  when  he  has  himself  made  it;  2d,  when  an  agent 
really  authorized  to  bind  him  has  made  the  contract  for  him  as  princi- 
pal ;  3d,  when  a  person  has  made  the  contract  for  him  as  principal, 
not  really  having  authority  so  to  do,  but  the  conduct  of  the  supposed 
principal  precludes  him  from  denying  that  there  was  authority.     There 
is  no  pretext  here  for  saying  that  this  case  falls  within  the  first  class. 
There  is  distinct  evidence  that  Thomson  was  really  acting  as  agent,  not 
of  Oliver,  but  of  Hutchison  and  Gompertz ;  and  consequently  this  case 
cannot  fall  within  the  second  class.     Does  it  then  fall  within  the  third 
class  ?     It  must  have  been  on  the  supposition  that  it  does  fall  within  this 
jQo-i  third  class  that  *the  Lord  Chief  Justice  in  the  present  case  ruled 
^  "  that,  although  the  facts  given  in  evidence  for  the  defendant 
were  believed,  he  was  not  conclusively  entitled  in  point  of  law  to  a  ver- 
dict."    It  is  not  disputed  that,  if  a  party  induces  another  to  believe  that 
facts  exist  which  do  not,  and  to  act  on  that  belief,  it  is,  as  between  them, 
as  if  the  facts  were  true ;  but  there  is  no  evidence  of  any  holding  out 
by  Oliver  of  anything  untrue.     As  was  observed  by  Erie,  J.,  in  his  judg- 
ment in   Frost  v.  Oliver,  2  E.  &  B.  820  (E.  C.  L.  R.  vol.  75),  "the 
defendant  has  misrepresented  nothing  and  concealed  nothing  as  between 
him  and  the  plaintiff."     [Parke,  B. — Supposing  that  Oliver  had  said  or 
done  something  inconsistent  with  the  true  facts,  which  does  not  appear 
to  be  the  case,  still  it  would  not  bind  him  unless  the  plaintiff  supplied 
the  goods  on  the  faith  that  Oliver  was  the  contracting  person.     I  pur- 
posely avoid  saying  on  Oliver's  credit,  a  phrase  which  I  wish  were  never 
used,  as  it  constantly  misleads  juries  into  thinking  that  something  short 
of  being  the  contracting  party  will  make  a  person  liable.     But  in  this 
case  I  find  that  Thomson  gives  evidence  that  he  had  no  authority  from 
Oliver,  that  he  had  authority  from  Hutchison,  and  that  when  he  gave 
the  orders  he  said  he  was  instructed  by  Hutchison  to  do  so.     Therefore 
the  plaintiffs  who  supplied  the  goods  on  those  orders  must  have  known 
that  Hutchison  and  his  principal  were  the  contracting  parties,  not  Oli 
ver.     If  that  was  believed,  why  was  it  not  a  conclusive   defence?] 
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There  is  another  point  of  considerable  importance,  though  probably  it 
is  not  necessary  to  decide  it.  The  ship  is  in  dock  in  London ;  the  owner 
is  resident  at  Liverpool  within  easy  distance.  Supposing  Thomson  r^i, j^qq 
*was  the  defendant's  captain  regularly  appointed,  he  could  not,  ^ 
under  such  circumstances,  without  express  authority,  bind  his  owners 
Ly  giving  orders  for  substantial  alterations  in  the  ship.  , 

Bomll^  contri. — It  frequently  happens  that,  if  a  party  really  holds  a 
particular  position,  as  for  instance  that  of  master  of  a  ship,  the  position 
at  once  gives  him  authority  and  defines  it.  If  the  person  filling  such 
an  office  exercises  the  authority  generally  attached  to  it,  it  binds  his 
principal,  though  the  particular  act  may  be  against  express  private 
instructions ;  Story  on  Agency,  sect.  126,  p.  99.  And,  if  the  persons 
who  have  the  power  to  fill  up  such  a  situation  permit  a  person  to  usurp 
the  appearance  of  the  situation,  his  acts  bind  exactly  as  if  he  really 
filled  it.  [Mauls,  J. — I  remember  that  doctrine  being  acted  on.  A 
mne  merchant  sued  for  the  wine  he  had  sold  to  my  clients.  The  defence 
was  payment.  The  facts  were  that  the  defendant's  clerk  went  to  the 
plaintiff's  counting-house,  and  there  found  sitting  behind  the  desk,  where 
the  plaintiff's  clerk  ought  to  have  been,  a  man  with  inky  sleeves  and  a 
pen  behind  his  ear,  who  looked  into  books  and  in  all  respects  behaved 
as  a  clerk  should  do ;  that  man  took  the  money  and  gave  a  receipt  in  the 
plaintiff's  name.  It  turned  out  that  he  was  one  of  a  gang  of  swindlers 
who  knew  that  money  was  likely  to  be  paid  that  day,  and  had  by  strata- 
gem got  the  real  clerks  out  of  the  way;  Lord  Tenterden  held  it  a  good 
payment  as  against  the  plaintiff.]  The  case  is  ireported ;  Barrett  v. 
Deere,  M.  k  M.  200  (E.  C.  L.  R.  vol.  4).  Prescott  v.  Flinn,  9  Bing. 
19  (E.  C.  L.  R.  vol.  28),  is  a  case  showing  that  a  principal  is  bound  by 
his  agent  acting  within  his  apparent  authority.  The  office  of  master 
of  a  *8hip  imports  such  general  authority ;  Story  on  Agency,  p.  r^^^/% 
94,  8.  119 ;  Pothier  Traits  des  Obligations,  part  2,  cap.  6,  sect.  *■ 
8,  art.  2,  §  II.  num.  448 ;  Abbott  on  Shipping,  part  2,  cap.  3,  s.  2,  p. 
134,  8th  ed.  [Maule,  J. — There  is  no  doubt  that  a  person  holding  a 
situation  to  which  authority  is  annexed  may  often  bind  his  principal  by 
acts  done  within  the  scope  of  that  authority,  though  contrary  to  express 
orders.  But,  supposing  you  make  out  that  there  is  evidence  that  Thom- 
son was  the  true  captain  of  Oliver,  or  that  the  plaintiffs  are  entitled,  as 
against  Oliver,  to  treat  him  as  having  the  authority  of  a  true  captain 
of  Oliver,  you  have  further  to  make  out  that  the  authority  to  give  such 
orders  under  such  circumstances  is  incident  to  the  office  of  captain. 
Now  the  captain  of  a  ship  is  the  general  agent  of  the  owner  for  all 
things  rendered  necessary  by  the  maritime  exigencies  of  a  voyage :  but 
fitting  up  a  ship  in  dock,  so  as  to  satisfy  the  conditions  of  a  contract 
of  sale,  is  not  one  of  those  maritime  exigencies.  Beyond  that,  also, 
the  master  often  is  of  necessity  the  agent  for  his  owners  to  do  all  which 
mast  bo  done  promptly  for  the  preservation  of  the  ship,  there  being  no 
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one  else  to  do  it  for  the  owner.  Even  in  the  home  port  he  has  some 
authority  on  this  ground.  I  should  say,  for  instance,  that,  if  a  ship  in 
dock  caught  fire,  the  master  might  pledge  his  owner's  credit  to  hire  men 
to  put  it  out,  though  he  knew  that  his  owner  was  in  his  office  in  the  next 
street ;  for  the  exigency  gives  him  no  time  to  consult  him  even  there.  Bnt 
the  work  here  done  was  not  rendered  necessary  by  any  maritime  exigencies 
of  a  voyage ;  and  there  was  no  such  necessity  for  speed  in  fitting  her  np, 
but  that  the  owner  at  Liverpool  could  be  consulted.]  The  real  exception  is 
that  there  was  no  evidence  to  go  to  the  jury.  Now  since  stat.  14  &  15  Vict. 

♦44.11  *^*  ^^'  ®*  ^^»  ^^^  register  is  primfi  facie  proof  of  its  content*, 
^  and  consequently  primfi  facie  proof,  in  this  case,  that  Oliver  was 
owner  of  the  Progress,  and  Thomson  captain  of  her.  The  register  vas 
given  to  Hutchison  &  Go.  that  they  might  enter  her  for  the  voyage. 
That  could  not  be  done  without  a  captain ;  and  therefore  there  vas 
evidence  that  Oliver  had  sanctioned  the  placing  Thomson's  name  on  the 
register  as  captain.  That  brings  the  case  within  the  principle  in  Bar- 
rett v.  Deero  and  Rich  v.  Goe,  2  Cowp.  686 ;  and  it  was  at  least  a 
question  for  the  jury  whether  these  things  ordered  were  within  the 
authority  of  the  master  to  bind  his  owners ;  Williamson  v.  Page,  1  Car.  & 
K.  581  (E.  C.  L.  R.  vol.  47).  [Martin,  B.— In  Abbott  on  Shipping, 
part  2,  cap.  8,  s.  1,  p.  133  (8th  ed.),  immediately  before  the  passage 
you  quoted.  Lord  Tenterden  explains  who  are  the  owners  whom  the 
captain  may  bind :  <<  the  owners  here  spoken  of  are  not  in  all  cases  the 
persons  in  whom  the  absolute  legal  title  of  the  ship  may  be  vested,  but 
rather  those  from  whom  the  master  derives  his  authority,  and  whose 
agent  he  is,  on  the  particular  occasion."  Thompson's  owner,  thus 
defined,  is  Gompertz,  not  Oliver.  Parke,  B. — I  remember  when  it  was 
supposed  that  the  liability  to  pay  for  repairs  depended  upon  the  owner- 
ship. But  the  matter  has  long  been  put  on  its  true  ground,  that  of 
contract,  not  of  ownership.]  There  was  surely  evidence  in  this  case 
that  Oliver  kept  poasession  whilst  Thomson  acted  as  captain  ;  it  is  like 
Dowson  V.  Leeke,  Dowl.  &  R.  N.  P.  C.  52  (E.  C.  L.  R.  vol.  16).  The 
facts  that  the  repairs  were  done  on  the  ship  in  his  possession  and  for 
his  benefit  are  surely  evidence ;  Jennings  v.  Griffiths,  Ry.  &  Moo.  42 
(E.  C.  L.  R.  vol.  21),  Cox  v.  Reid,  Ry.  &  Moo.  199  (E.  C.  L.  R.  vol.  21). 
*4421  *[P^^^®>  ^* — Your  argument  seems  to  me  to  be  founded  on  con- 
■*  fusing  two  diiferent  things.  One  way  of  making  Oliver  liable 
would  be  by  evidence  raising  a  primfi  facie  inference  that  Thomson 
really  had  authority  to  bind  Oliver.  I  think  there  was  some  such  evi- 
dence ;  but  such  primfi  facie  evidence  might  be  rebutted  by  proof  that 
he  had  not  in  truth  such  authority ;  and  in  this  case,  if  the  evidence 
for  the  defendant  is  believed,  it  was  rebutted.  The  other  way  of  fixing 
Oliver  is  by  showing  such  conduct  on  the  part  of  Oliver  as  to  induce 
the  plaintiffs  to  believe  that  Thomson  had  authority,  and  such  acting 
by  the  plaintiffs  on  that  belief,  as  to  preclude  Oliver  from  relying  on 
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the  want  of  actual  authority.  What  case  of  that  sort  is  made  out 
here  7  Do  you  carry  your  proposition  so  far  as  to  say  that,  if  the  legal 
owner  of  a  ship  demised  her  for  a  term  of  years  to  a  lessee,  Who  was  to 
appoint  his  own  captain  and  crew,  and  keep  the  vessel  in  repairs  him- 
self, the  owner  would  he  liable  on  all  contracts  for  repairs  made  by  the 
lessee  s  captain  with  parties  who  had  not  express  notice  of  the  demise  ?] 
It  woald  seem  so  from  Rich  v.  Goe.  It  would  be  hard  if  a  consignor 
shipping  goods  on  board  a  ship  and  taking  a  bill  of  lading  from  the 
person  who  acted  as  master  should  not  have  the  security  of  the  owner 
of  the  ship. 

BramweUj  in  reply. — It  is  true  that,  where  authority  to  a  certain 
extent  is  generally  attached  to  a  particular  position,  the  person  filling 
that  position  may  bind  his  principals  to  that  extent.  And  it  may  be 
that,  if  usage  of  trade  renders  it  the  duty  of  those  carrying  on  a  par- 
ticular business  to  have  an  agent  of  a  particular  sort,  they  *must  r^t^^q 
at  their  peril  see  that  no  one  usurps  the  appearance  of  being  *- 
such  an  agent :  so  that  it  may  be  that  a  merchant  who  occupies  and 
keeps  open  a  counting  house  is  answerable  for  those  who  appear  to  be 
his  clerks  in  it ;  and  it  may  be  that  a  person  who  sends  a  ship  on  a 
vojage  is  answerable  for  the  man  who  appears  to  be  captain  of  it.  But 
the  owner  of  a  ship  is  not  bound  as  such  to  have  a  captain,  and  may 
demise  it  to  a  lessee  who  sends  her  on  a  voyage,  and  who  would  then 
be  the  person  responsible  for  the  captain.  It  is  not  however  necessary 
to  argue  how  that  would  be ;  for  here  the  ship  was  in  dock,  without  any 
crew ;  and  no  obligation  to  have  a  captain  was  imposed  on  any  one. 
And  the  orders  here  given  were  beyond  the  primfi  facie  authority  of  a 
captain,  the  owner  being  near.     [He  was  then  stopped  by  the  Court.] 

Pabkb,  B. — It  is  unnecessary  to  hear  any  argument  to  the  extent  of 
the  primfi  facie  authority  of  a  captain  under  these  circumstances,  which 
is  a  question  which  had  better  be  left  open  on  this  occasion ;  as,  inde- 
pendently of  that,  we  are  all  satisfied  that  there  must  be  a  venire 
de  novo. 

None  of  us,  I  believe,  have  doubted  that  the  jury  came  to  the  wrong 
conclosion,  and  that  the  verdict  ought  to  have  been  for  the  defendant, 
on  this  single  ground  that  no  contracts  can  bind  a  defendant  unless 
made  by  some  one  who  had  real  authority  to  bind  him,  or  unless  the 
defendant  is  precluded  from  denying  that  there  was  authority  in  the 
person  who  made  the  contract.  It  is  perfectly  settled  now  that  the 
liability  to  pay  for  supplies  to  a  ship  depends  on  the  contract  to  pay 
for  them,  and  not  on  the  ownership  of  the  ship.  We  are  all  satisfied 
*that  on  this  evidence  the  jury  ought  not  to  have  found  Thorn-  r^AAA 
son  really  agent  for  the  defendant  in  making  this  contract,  nor  ^ 
that  the  defendant  held  out  false  colours,  representing  that  Thomson 
had  authority  to  bind  him,  when  in  point  of  fact  he  had  not,  so  as  to 
induce  the  plaintifis  to  believe  that  he  could  make  the  contract  for  the 
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defendant  and  that  the  plaintifTs  acted  in  the  supply  on  that  belief. 
But,  though  we  are  all  convinced  the  verdict  was  wrong,  the  question 
on  this  record  is  whether  the  summing  up  is  erroneous  in  the  points 
excepted  to. 

We  think  it  is  in  two  parts.  In  the  first  it  is  defective  ;  and  tbe 
defect  is  one  which  might  mislead  the  jury,  and  we  think  probaUy  did 
lead  them  to  find  the  verdict  which  they  did  find.  In  the  other  part  it 
is,  we  think,  wrong. 

Lord  Campbell  told  the  jury  that  <<  the  defendant  would  not  be  liable 
to  the  plaintiffs'  demand,  merely  as  owner  of  the  ship,  nor  by  reason 
of  this  being  registered  as  such  owner ;  nor  would  he  be  liable  merelj 
by  the  orders  being  given  to  the  plaintiffs  by  the  registered  master  of 
the  ship  :"  and  so  far  the  direction  is  perfectly  accurate :  but  then  comes 
an  enumeration  of  the  circumstances  under  which  the  defendant «( might 
be  liable,"  which  must  be  understood  as  meaning  that,  if  the  jury  found 
that  these  circumstances  all  existed,  they  should  find  for  the  plaintiffs. 
We  think  that  this  enumeration  is  defective.  The  circumstances  ename- 
rated  are :  If  the  defendant  <<  remained  in  possession  of  the  ship  and 
held  himsdf  out  as  owner,  and  if  a  person  acted  as  master  of  the  ship 
with  his  privity  and  consent^  and  the  goods  and  work  were  supplied  to 
and  done  upon  the  ship  upon  the  credit  of  the  otoner^  by  the  bonfi  fide 
n^AAprx  or^lera  of  the  master,  given  with  the  privity  of  the  owner ^  and  if 
^  the  goods  and  '''work  were  fit,  necessary,  and  proper  for  the  ship, 
under  the  circumstances  in  which  she  was  placed,  and  fit  and  necessary 
for  the  purposes  of  the  ship,  at  the  time  of  the  orders."  Now  we  think 
that,  though  all  these  circumstances  existed,  yet  it  would  not  be  enough 
to  render  the  defendant  liable,  unless  the  person  acted  as  the  defend- 
ant's master  of  the  ship  with  his  privity  and  consent,  and  the  goods  and 
work  were  supplied  to  and  done  upon  the  ship,  not  merely  ^^  upon  th 
credit  of  the  otoner^  by  the  bon&  fide  orders  of  the  master  given  with 
the  privity  of  the  owner,"  but  as  on  a  contract  with  the  owner  on 
orders  given  by  the  master  as  for  him.  Now,  in  this  case,  on  the  evi- 
dence it  appears  that  the  defendant  did  not,  by  word  or  deed,  in  any 
way  hold  out  Thomson  as  his  master ;  and  therefore  the  defect  in  this 
part  of  the  summing  up  is  material,  and  would  influence  the  verdict. 
After  having  detailed  these  circumstances  as  what  would  make  defend- 
ant liable.  Lord  Campbell  states  the  proposition  in  a  general  form,  and 
desires  the  jury  to  consider  <<  whether,  upon  the  evidence  upon  both 
sides,  they  were  of  opinion  that  the  defendant  had  authorized  the  goods 
and  work  to  be  supplied  and  done  on  his  credit,  and  the  goods  and  work 
had  been  supplied  and  done  on  his  credit."  Taking  that  as  a  detached 
part  of  the  summing  up,  unaffected  by  what  went  before,  that  is  uoex- 
ceptionable ;  for,  no  doubt,  if  the  jury  disbelieved  the  parts  of  the  case 
that  made  for  the  defendant,  and  drew  the  prim&  facie  inference  from 
the  ownership  and  other  facts,  there  was  evidence  on  which  they  might 
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find  that  Thomson  was  in  fact  master  for  the  defendant;  and,  that 
being  so,  we  cannot  agree  with  the  exceptions  that  there  was  no  evi- 
dence  to  go  to  the  jury. 

Then  follows  another  part  of  the  summing  np  which  '''we  think  r^jj /> 
erroneous.  Lord  Campbell  tells  the  jury  that  ^^  Whether  defend-  ^ 
ant  had  authorized  the  order  was  a  question  of  fact  for  the  jury."  As 
I  have  already  said,  we  think  that  right,  and  that  there  was  evidence  to 
leave  to  the  jury  on  that  question  of  fact.  But  then  he  adds  that, 
<<  although  the  facts  given  in  evidence  for  the  defendant  were  believed, 
he  was  not  conclusively  entitled  in  point  of  law  to  a  verdict.*'  We 
think  that  objectionable ;  for,  as  there  was  only  evidence  of  an  actual 
authority,  and  no  evidence  of  such  a  holding  out  of  Thomson  by  the 
defendant  as  his  agent,  as  to  preclude  the  defendant  from  denying  the 
agency,  the  real  question  for  the  jury  was  whether  Thomson  was  in  fact 
the  defendant's  agent ;  and,  if  the  defendant's  evidence  was  believed, 
he  was  not.  The  summing  up  proceeds :  <<  that  under  the  circumstances 
proved  the  defendant  might  be  liable  although  he  was  residing  in  Liver- 
pool, and  the  goods  were  supplied  and  the  work  was  done  in  the  port 
of  London."  On  that  we  give  no  opinion.  He  then  proceeds:  ^'that 
there  was  evidence  for  the  consideration  of  the  jury  that  Thomson  acted 
as  master  of  the  ship  with  the  privity  and  concurrence  of  the  defend- 
ant." As  I  have  already  said,  we  think  there  was  no  evidence  that 
Thomson  acted  as  the  defendant' %  master  of  the  ship :  and  here  again 
the  summing  up  is  defective.     And  there  must  be  a  new  trial. 

We  have  not  entered  upon  the  question  whether  it  is  within  the  scope 
of  a  master's  general  authority  to  bind  the  owner  for  substantial  repairs 
done  in  London,  when  the  owner  resides  in  Liverpool.  It  is  not  to  be 
assumed  that  we  think  that  ruling  right. 

The  rest  of  the  Court  concurred.  Venire  de  novo  awarded. 


♦SOPHIA  ELIZABETH  Baroness  WENMAN  v.  WILLIAM  ^^^„ 

MACKENZIE.    June  19.  L  "^ 

la  in  aetioii  for  fojaring  the  plain tiflTs  rerersionary  interest  in  a  seTeral  fishery  in  an  estuary  of 
the  ttsLf  and  in  the  soil  of  the  bottom  of  the  sea,  both  in  the  possession  of  F.  as  her  tenant, 
irsnes  were  taken  on  plaintiff's  right  to  the  fishery  and  ownership  of  the  soil.  The  controyersy 
«u,  whether  the  soil  belonged  to  plaintiff  or  to  G.  The  plaintiff  gave  in  evidence  the  pro- 
cfediofs  in  an  action  by  F.  against  G.  One  count  in  that  action  was  for  injuring  F.'s  fishery 
\tj  tearing  np  soil  described  as  being  the  soil  of  the  now  plaintiff,  and  thereby  destroying  the 
flsh.  To  this  there  was  a  plea  of  Not  guilty.  The  amount  of  damages  was  referred ;  and  the 
irbiLrator  awarded  nominal  damages.  It  was  proved  that  the  act  complained  of  in  that  action 
vas  committed  in  a  part  of  the  same  estuary,  and  that  the  soil  there  was  claimed  by  the  same 
title  as  the  soil  which  was  the  subject  of  the  present  action,  and  that  the  defendant  in  the  pre- 
sent action  became  tenant  to  G.  subsequently  to  the  award.  The  proceedings  were  admitted •■ 
sad  plaintiff  bad  a  verdict. 

Hrld :  that  they  were  improperly  admitted,  the  award  not  being  evidence  of  reputation ;  and  the 
proceedings  not  being  admissible  for  the  plaintiff,  who  was  not  a  party  or  shown  to  be  a  priry 
to  P.,  though  the  defendant  was  privy  to  G. 
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First  count:  for  injuring  plain tiiF's  reversion  in  a  close  in  the occq 
pation  of  William  Fairman  as  her  tenant,  by  cutting  a  trench  in  it; 
laying  special  damage  thereby  to  a  several  fishery  of  plaintiff. 

Second  count:  for  injuring  plaintiff's  reversion  in  a  separate  and 
several  fishery,  in  the  possession  of  Fairman  as  her  tenant,  by  digpng 
the  soil,  muddying  the  water,  and  thereby  injuring  the  fishery. 

Third  count.     Trespass  quare  olausum  fregit. 

Pleas.  1.  Not  guilty.  2.  To  first  count :  That  the  close  was  not  in 
possession  of  Fairman  as  plaintiff's  tenant.  8.  To  first  count :  That  the 
reversion  in  the  close  did  not  belong  to  plaintiff.  4.  To  second  coant: 
That  the  fishery  was  not  in  the  possession  of  Fairman  as  tenant  to 
plaintiff.  5.  To  second  count :  That  the  reversion  in  the  fishery  did 
not  belong  to  plaintiff.  6.  To  third  count :  That  the  close  was  not 
plaintiff's.  7.  To  third  count :  That  it  was  the  close  of  Henry  Plnmptre 
Gipps,  and  )eave  and  license  from  Oipps. 

Issue  was  taken  on  these  several  pleas. 

*44ft'l       *^^  ^^®  ^"^''  before  Maule,  J.,  at  the  Maidstone  Spring 
-*  Assizes,  it  appeared  that  Lady  Wenman  was  Lady  of  the  Manor 
of  Milton,  in  Kent,  and  claimed  as  such  to  be  entitled  to  a  sevenl 
fishery  in  the  sestuary  called  the  Swale,  which  surrounds  the  Isle  of 
Elmley  there,  and  to  be  owner  of  the  soil  between  high  and  low  water 
mark  in  the  Swale.     Fairman,  in  the  pleadings  named,  was  lessee,  nnder 
a  lease  made  in  1845,  of  Lady  Wenman 's  fishery  and  of  her  rights  in 
the  soil  in  a  part  of  the  Swale  called  the  East  Orounds.     Mr.  Gippa.  in 
the  pleadings  named,  was  owner  of  the  part  of  the  Isle  of  Elmley  abot- 
ting  on  the  East  Grounds.     He  claimed  to  be  owner  of  the  soil  dovn  to 
low  water  mark ;  Lady  Wenman  admitted  his  title  only  to  high  water 
mark ;  and  he  denied  her  title  altogether.     The  defendant  Maekenne 
was  tenant,  under  Gipps,  of  a  portion  of  the  Isle  of  Elmley.    In  185S 
defendant  made  a  dock  in  his  land  above  high  water  mark,  and  for  the 
purpose  of  giving  access  to  it  cut  a  canal  nearly  to  low  water  mark 
through  a  portion  of  the  foreshore  which  was  included  in  Lady  Wen- 
man's  lease  to  Fairman,  if  it  was  Lady  Wenman's.soil.     In  making  this 
cut,  the  mud  was  disturbed ;  and  it  injuriously  affected  the  oysters  in 
the  fishery.     For  these  acts  the  action  was  brought :  but  the  action 
appeared  to  be  instituted  mainly  with  a  view  to  try,  as  between  Lad; 
Wenman  and  Mr.  Gipps,  the  right  to  the  soil  of  the  foreshore  along 
the  Isle  of  Elmley  and  to  the  several  fishery  there.     The  verdict  passed 
for  the  plaintiff  on  the  issues  as  to  the  first  two  counts.     As  the  de* 
fendant  obtained  the  rule  after  mentioned  for  a  new  trial  only  on  the 
ground  of  the  admission  in  evidence  of  one  document,  it  is  unnecessary, 
for  the  purposes  of  this  report,  to  give  the  details  of  the  action,  beyond 
M4Q1  ^^^®®  necessary  for  *explaining  the  circumstances  under  which 
-^  the  document  was  admitted. 
The  plaintiff's  case  consisted  in  showing  that  the  manor  had  been  of 
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ancient  demesne,  and  was  granted  by  King  Charles  the  First  to  her 
ancestor,  together  with  the  appurtenances.  In  the  grant,  fisheries  in 
the  sea  were  expressly  named.  In  order  to  show  that  the  locus  in  quo 
was  parcel  of  the  manor,  much  evidence,  showing  acts  of  dominion,  on 
the  parts  of  the  lessees  of  the  manor  under  the  Grown  before  the  grant 
and  of  the  ancestors  of  the  plaintiff  since  the  grant,  was  given.  This  it 
is  unnecessary  to  specify,  as  this  Court  considered  the  whole  legitimate 
evidence,  and  refused  a  rule  Nisi  for  a  new  trial,  except  as  to  the  admis- 
sion in  evidence  of  the  documents  immediately  after  mentioned. 

Amongst  other  evidence,  the  plaintiff's  counsel  offered  the  pleadings 
in  an  action  brought  in  the  Queen's  Bench  in  1851,  by  Fairman,  the 
tenant  of  the  now  plaintiff,  against  Gipps,  the  landlord  of  the  now  de- 
fendant. The  declaration  contained  three  counts.  The  first  count, 
averring  Fairman's  possession  of  a  fishery  in  the  Swale,  was  for  negli- 
gently tearing  up  the  soil  in  the  sea  thereto  adjoining,  and  thereby  mud- 
dying the  water  and  destroying  the  oysters  in  the  fishery.  The  second 
count  was :  That  plaintiff  was  possessed  of  a  sole  and  several  fishery, 
called  the  East  Grounds,  situate  in  a  branch  or  arm  of  the  sea,  called 
the  Swale  Biver,  on  the  south  side  of  the  Isle  of  Elmley,  which  said 
fishery  the  plaintiff  had  used  and  enjoyed,  and  then  ought  to  have  used 
and  enjoyed,  as  of  right,  and  still  of  right  ought  to  use  and  enjoy,  with- 
out such  molestation  or  hindrance  from  or  by  the  defendant  as  therein- 
after mentioned.  *And  that  plaintiff  was  also  possessed  of  r^^cA 
ojsters,  oyster  brood,  and  oyster  spawn  then  lying  and  being 
within  the  said  fishery,  and  in  and  along  the  bed  and  bottom  of  the 
branch  or  arm  of  the  sea  aforesaid.  Averment :  ^'  that,  before  and  at 
the  said  several  times  of  the  committing  of  the  said  grievances  herein- 
after mentioned,  one  Sophia  Elizabeth  Baroness  Wenman  was  seised  in 
her  demesne  as  of  fee  of  and  in  the  ground  and  soil  of  the  bed,  bottom, 
and  shore  of  the  said  branch  or  arm  of  the  sea,  to  wit,  between  high 
water  mark  and  low  water  mark,  near  to  the  said  fishery,  oysters,  oyster 
hrood,  and  oyster  spawn  of  the  plaintiff.  Yet  the  defendant,  well  know- 
ing the  premises,  heretofore  and  before  the  commencement  of  this  suit, 
and  while  the  plaintiff  was  so  possessed  of  the  said  fishery,  oysters,  oys- 
ter brood,  and  oyster  spawn  as  aforesaid,  and  the  said  Sophia  Elizabeth 
Baroness  Wenman  was  so  seised  as  aforesaid,  to  wit,  on,"  &c.,  ^^  without 
leave  or  license,  and  against  the  will  of  the  said  Sophia  Elizabeth  Ba- 
roness Wenman,  so  wrongfully  and  injuriously  subverted  and  tore  up  the 
said  ground  and  soil  of  and  in  which  the  said  Sophia  Elizabeth  Baroness 
Wenman  was  so  seised  as  aforesaid,  and  the  stones,  mud,  and  gravel 
then  forming  part  of  such  ground  and  soil,  and  cut  and  dug  divers  cut- 
tings, trenches,  and  canals,  to  wit,''  &c.,  ^'  in  and  into  the  said  last- 
iQentioned  ground  and  soil,  and  threw  and  kept  and  continued  the  same 
so  cut  and  dug  for  a  long  space  of  time,  to  wit,"  &c.,  "  and  made  and 
heaped  up  divers-  ridges  and  embankments,  to  wit,  five,"  &c.,  "  com- 
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posed,  to  wit  (amongst  other  things),  of  mud,  stones,  and  gravel,  in  »n«l 
upon  the  said  last-mentioned  ground  and  soil  near  to  the  said  fisbery, 
oysters,  oyster  brood,  and  oyster  spawn  of  the  plaintiff,  and  kept  ail 
*4'in  ^^'^^^^'^^^  ^^®  *same,"  &c.,  whereby  mud  was  washed  and  thrown 
■*  into  and  upon  the  said  fishery,  oysters,  oyster  brood,  and  oyster 
spawn  of  the  plaintiff,  and  destroyed  them.  Third  count,  for  obstruct- 
ing the  navigation  in  the  Swale.     Plea :  Not  guilty. 

These  pleadings  were  tendered  as  evidence  of  an  admission  bjGipps. 
Objection  was  made  that,  for  all  that  appeared  on  the  declaratioD  m 
plea,  the  judgment  might  have  been  in  favour  of  the  defendant.  To 
meet  this  objection,  an  order  of  a  Judge  referring  the  question  of 
damages  to  a  barrister,  and  his  award  of  a  shilling  damages  on  eicii 
count,  were  offered.  It  was  shown  that  the  action  of  Fairman  v.  Gipf<$ 
was  brought  against  Mr.  Oipps  for  cutting  a  canal,  similar  to  that  coio- 
plained  of  in  the  present  action,  in  a  part  of  the  foreshore  of  the  Swale 
close  adjoining  the  East  Grounds,  and  claimed  by  Lady  Wenmao  by 
the  same  title  as  the  East  Grounds.  It  did  not  appear  distinctly  Then 
Mackenzie,  the  present  defendant,  became  tenant  to  Gipps,  nor  vhetkr 
the  action  of  Fairman  v.  Gipps  was  really  Lady  Wenman's  action  in  tbe 
name  of  her  tenant :  but  the  Court  in  banc  held  that,  the  case  not  hav- 
ing been  put  on  those  grounds  at  Nisi  Prius,  when  the  facts  cc  aid  bare 
been  ascertained,  the  case  must  be  treated  on  the  assumption  that  the 
action  was  that  of  Fairman,  and  not  of  Lady  Wenman  in  his  name,  ani 
that  Mackenzie,  the  now  defendant,  had  acquired  his  lease  subseqaentlj. 
so  as  to  claim  under  the  estate  then  belonging  to  Gipps.  The  evideccr 
was  admitted ;  and  the  plaintiff  had  a  verdict  on  all  the  issues  to  tie 
two  first  counts. 

Bramwell^  in  the  ensuing  Term,  obtained  a  rule  Nisi  for  a  new  trial 
n^Af-n-y  on  the  ground  of  the  improper  *reoeption  in  evidence  of  the  pro- 
^  ceedings  in  the  action  of  Fairman  v.  Gipps. 

Channelly  Serjt.,  BoviUj  and  Q-arthj  now  showed  cause. (a) — One  of 
the  issues  being  as  to  the  existence  of  a  several  fishery  in  the  sea,  irbieli 
is  a  matter  of  public  interest,  evidence  of  reputation  was  admissible; 
Regina  v.  Inhabitants  of  Bedfordshire,  4  E.  &  B.  535  (E.  C.  L.  R.  vol. 
82),  Earl  of  Carnarvon  v.  Villebois,  18  M.  &  W.  318  ;t  but  it  must  b? 
admitted  that,  according  to  the  decision  of  this  Court  in  Evans  r.  Bees, 
10  A.  &  E.  151  (E.  C.  L.  R.  vol.  87),  an  award  is  not  evidence  of  repu- 
tation in  the  same  way  that  a  verdict  is.  But  in  the  present  case  tbe 
award  was  only  put  in  to  show  that  the  action  was  at  an  end ;  what  was 
relied  on  was  the  admission  on  the  pleadings  by  Gipps  that  Lady  Wen- 
man  owned  the  soil  in  the  spot  where  he  made  the  canal ;  as  that  was 
part  of  the  same  tract  as  the  locus  in  quo,  and  claimed  by  the  same 
title,  ownership  there  by  Lady  Wenman  is  material  evidence  on  tbe 

(a)  Before  Coleridgei  Wightmaoi  Erie,  and  Cromplon,  Jb.    Tbe  argument  waa  not  flaished  ea 
tbia  day,  and  was  roramed  on  Jane  23d  before  tbe  same  Judges. 
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issue  as  to  the  property  in  the  soiL     As  the  now  defendant  claims  under 
Gipps  by  title  subsequent  to  the  proceedings,  the  pleadings,  if  evidence 
against  Gipps,  are  evidence  against  the  defendant ;  Coip.  Dig.  Evidence 
(A  5).    When  Oipps  had  the  opportunity,  if  he  pleased,  of  denying 
Lady  Wenman's  title  he  did  not  do  so,  but  submitted  to  a  reference  on 
the  amount  of  damages.     That  is  some  evidence  of  an  admission  of 
owDership:  it  is  not  now  material  whether  it  was  of  much  or  little 
weight.     Then  the  proceedings  are  "'admissible  as  proving  an  r^^cq 
act  of  ownership.     Lady  Wenman's  tenant  interrupts  Mr.  Gipps  *■ 
when  meddling  with  the  fishery ;  he  submits  to  the  interruption  and 
pays  for  what  he  did.     [Crompton,  J. — The  act  of  ownership  would  be 
evidence :  but  can  you  say  that  the  proceedings  are  a  legitimate  way  of 
proving  it  ?     Coleridge,  J. — If  a  stranger  break  a  hedge  and  I  stop 
him  and  he  submits,  it  is  evidence  that  I  am  owner  of  the  close ;  but 
surely  tho  record  of  an  action  of  trespass  quare  clausum  fregit  against 
that  stranger  would  not  be  admissible.]     It  rather  seems  that  it  would 
be;  Whately  v.  Menheim,  2  Esp.  N.  P.  C.  608.     [Coleridge,  J. — In 
Small  V.  Nairne,  13  Q.  B.  840,  844  (E.  C.  L.  R.  vol.  66),  Lord  Den- 
man  says :  <<  I  am  tempted  to  remark,  for  the  benefit  of  the  profession, 
that  Espinasse's  reports,  in  days  nearer  their  own  time,  when  their  want 
of  accuracy  was  better  known  than  it  is  now,  were  never  quoted  with- 
out doubt  and  hesitation ;  and  a  special  reason  was  often  given  as  an 
apology  for  citing  that  particular  case.     Now  they  are  often  cited  as 
if  counsel  thought  them  of  equal  authority  with  Lord  Coke's  reports."] 
Bramwelly  Willes,  and  Honyman^  in  support  of  the  rule. — Whatever 
cfTect  proceedings  in  a  suit  against  Gipps,  as  to  the  soil,  might  have 
against  the  defendant  who  claims  it  under  him,  proceedings  in  a  suit 
relating  to  the  fishery  in  which  the  defendant  has  no  interest  cannot 
affect  him.     The  action  of  Fairman  v.  Gipps  was  entirely  for  injury  to 
the  fishery,  alleged  to  be  in  Fairman's  possession,  by  throwing  mud  on 
it.    The  admission  of  Gipps  at  the  very  highest  was  that  he  threw  mud 
on  Fairraan's  fishery ;  whether  that  mud  was  his  or  Lady  *  Wen-  rn^AKA 
man's,  or  the  mud  of  a  third  person,  was  quite  immaterial  in  that 
action.     [Crompton,  J. — That  is  true ;  but  in  the  second  count  Fair- 
man  seems,  unnecessarily,  to  have  made  the  averments,  that  the  mud 
was  Lady  Wenman's,  descriptive ;  so  that  he  must  have  proved  it  as 
hid,  if  the  defendant  put  it  in  issue.     Now,  if  instead  of  being  on  the 
record  it  had  been  in  conversation,  would  it  not  have  been  some  evidence 
of  an  admission  ?     Suppose  I  complain  to  you,  "  Your  dog  Jowler, 
vhich  you  know  to  be  savage,  has  bit  my  child :"  and  you  answer,  "  I 
nevjer  knew  that  he  was  given  to  bite  children:"  would  not  that,  as 
against  you,  be  some  evideiice  for  all  the  world  of  an  admission,  not 
only  of  the  material  allegation  that  he  was  your  dog,  but  also  that  he 
was  called  Jowler  ?]    Perhaps  if  what  is  stated  on  the  pleadings  in 
Pairman  v.  Gipps  had  passed  in  conversation  the  inference  might  have 
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been  drawn,  and  would  have  been  evidence  against  Gipps,  thougli  not 
against  those  privy  to  him ;  but  no  such  inference  caii  be  drawn  from 
the  pleadings.  The  distinction  is,  that  statements  made  in  the  course 
of  litigation  are  made  for  the  purpose  of  the  controversy  and  for  that 
only.  If  the  controversy  has  terminated,  so  that  the  matter  has  passed 
into  res  judicata,  the  record  is  not  merely  evidence  but  conclusive 
between  the  parties  and  privies,  not  only  as  to  the  point  on  which  issue 
was  taken,  but  also  as  to  the  traversable  allegations  of  the  snccessfnl 
party,  though  they  were  not  traversed,  and  though,  before  the  statute 
of  Anne  allowing  double  pleading,  they  could  not  have  been  traversed; 
and  even  the  successful  party  was  originally  concluded  by  his  omission 
to  traverse  the  other  allegations  unless  he  saved  himself  by  a  protesta- 
HiACfrx  tion.     This  doctrine,  which  *is  highly  artificial,  is  explained  in 

"*  Serjt.  Williams's  note  (1)  to  Holdipp  v,  Otway,  2  Wms.  Sauui 
103.     But,  though  the  adjudication  was  conclusive  between  the  parties  'i 
and  privies,  it  was  not  even  evidence  for  a  party  against  strangers ;  nor 
therefore  could  it  be  admitted  for  a  stranger  against  a  party ;  for  all 
estoppels  must  be  mutual.     Here  Fairman  is  Lady  Wenman's  tenant: 
but  a  tenant  cannot  by  his  pleadings  bind  the  landlord :  if  judgment 
had  gone  against  Fairman  in  the  action  of  Fairman  t;.  Gipps,  it  is  clear 
that  it  could  not  have  been  evidence  against  Lady  Wenman.     Wbatelj 
V,  Menheim  is,  in  2  Phillipps  &  Arnold  On  Evidence,  p.  8,  note  (2), 
said  to  be  against  principle.     [Goleribge,  J. — It  is  clear  justice  that 
the  judgment  against  a  person  should  not  be  conclusive  in  favour  of  i 
stranger  to  the  suit :  but  may  it  not  be  evidence  against  a  party,  thongh 
not  conclusive  ?]     In  some  cases  a  verdict  may  be  evidence  of  reputa- 
tion, but  not  an  award ;  Evans  v.  Rees :  but  in  other  cases  a  judgment 
is  not  admi&sible  except  where,  if  properly  pleaded  as  such,  it  would 
have  been  conclusive.     In  Gilbert  On  Evidence,  p.  29,  it  is  said:  "But 
a  person  that  hath  no  prejudice  by  the  verdict  can  never  give  it  in 
evidence,  though  his  title  turns  upon  the  same  point,  because,  if  he  be 
an  utter  stranger  to  the  fact,  it  is  perfectly  res  nova  between  him  and 
the  defendant,  and  if  it  be  no  prejudice  to  the  plaintiff,  had  the  fate  of 
the  verdict  been  as  it  would,  he  cannot  be  entitled  to  reap  a  benefit: 
for  it  would  be  unequal."     He  then  remarks  that  the  only  effect  would 
be  to  prejudice  the  jury.    In  Rex  v.  Warden  of  the  Fleet,  Rep.  Tempore 
i^Af-cr\  Holt,  133,  136,  it  was  at  a  trial  at  bar  *resolved   "  That  no 

^  record  of  conviction  or  verdict  can  be  given  in  evidence,  but  snch 
whereof  the  benefit  may  be  mutual,  viz.  where  the  defendant  as  well  ^ 
plaintiff  might  give  it  in  evidence.  So  if  the  record  had  been  for  the 
plaintiff's  advantage,  and  that  they  could  not  give  it  in  evidence,  the 
defendant  should  not  give  it  in  evidence,  for  that  very  reason."  The 
same  point  is  ruled  in  Ward  v.  Wilkinson,  4  B.  &  Aid.  410  (E.  C.  L.  B. 
vol.  6) ;  and  the  same  doctrine  is  laid  down  in  2  Phillipps  ft  Arnold 
On  Evidence,  p.  8.     The  true  principle  seems  to  be  that  explained  in 
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Boileau  v.  Rutlin,  2  Exch.  665,t  and  shortly  stated  by  Parke,  B.,  in 
Buckmaster  v,  Meiklejohn,  8  Exch.  634,  637.t  "In  point  of  law, 
pleadings  are  not  admissions,  but  are  merely  the  statement  of  the  case, 
which  the  party  wishes  to  raise  for  the  opinion  of  the  jury."  The 
expediency  of  this  view  of  the  law  is  strongly  exemplified  in  the  present 
case.  Fairman  had  sustained  nominal  damage  only  by  an  act  which 
Gipps  had  done ;  according  to  the  argument  on  the  other  side,  Gipps 
was  forced  either  to  admit,  in  favour  of  Lady  Wenman,  that  she  was 
entitled  to  the  estate  he  claimed,  or  to  produce  his  whole  title  in  an 
expensive  litigation  with  a  stranger  who  at  most  could  only  recover  3«., 
and  whose  failure  to  prove  the  allegations  in  the  declaration  would  not 
have  injured  Lady  Wenman.  It  is  more  expedient,  as  well  as  better 
law,  to  treat  the  proceedings  as  a  mere  statement  that  Gipps  wished  to 
raise  no  question  for  the  arbitrator  as  to  title.  As  to  what  has  been 
said  about  this  being  an  act  of  ownership,  the  same  distinction  applies. 
Where  an  act  of  ownership  is  exercised  and  submitted  to,  it  is  good 
eridence  against  all  the  world ;  and  payment  of  money  or  other  things 
of  the  sort,  if  *contemporaneous  with  the  act,  are  admissible  as  t^j^cpt 
explanatory  of  it.  But  payment  of  amends,  if  made  after  the  *■ 
act  was  all  over,  would  not  be  admissible  as  showing  an  act  of  owner- 
ship. It  would  be  evidence  against  the  party  paying  the  money  as  his 
personal  admission,  but  not  against  others,  even  if  privy  in  estate  to 
him ;  and  the  same  would  be  the  case  if  an  implied  admission  in  words 
took  place,  in  the  way  supposed  by  Crompton,  J.,  by  not  denying  the 
complaint.  But  a  statement  on  the  record  is  not  even  an  admission ; 
nnd  the  ultimate  award  is  admissible  only  when  it  is  admissible  as  res 
judicata,  that  is  when  it  is  ofiered  in  evidence  between  parties  or  privies. 

Cur,  adv,  vult, 

Coleridge,  J.,  on  a  subsequent  day  in  this  vacation  (June  SOth)^, 
delivered  judgment. 

The  plaintiff  in  this  case  sued  for  an  injury  to  her  reversionary  inte- 
rest in  a  several  fishery  in  an  arm  of  the  sea,  alleging  her  right  to  the' 
Boil  between  high  and  low  water  mark  as  well  as  to  the  fishery,  and 
that  they  were  in  the  possession  of  one  Fairman,  as  her  tenant  under  a 
lease  granted  in  1845.  Defendant  held  a  neighbouring  property  under 
one  Gipps :  and  the  plaintiff,  to  prove  her  title,  gave  in  evideice  the 
proceedings  in  an  action  brought  in  1851  by  Fairman,  her  tenant, 
against  Gipps,  for  a  similar  injury  to  his  possessory  right,  and  which 
▼as  referred  to  arbitration,  and  an  award  was  made  in  favour  of  Fair- 
man. 

The  reception  of  this  evidence  was  objected  to,  either  as  reputation 
of  the  plaintiff's  ownership  of  the  fishery,  or  as  proof  of  so  much  of 
the  allegations  of  ownership  of  Lady  Wenman  as  were  in  question  in 
both  ^actions ;  and  we  are  of  opinion  that  the  objections  must  r^4 ro 
prevail,  and,  as  there  is  no  other  ground  upon  wh^ob  it  was  con-  ^ 
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tended  for  the  plaintiffs  that  the  proceedings  and  award  were  admissi- 
ble, that  they  ought  not  to  have  been  received,  and  that  the  defendant 
18  entitled  to  a  new  trial. 

With  respect  to  the  first  objection,  we  are  of  opinion  that,  supposing 
this  were  a  case  in  which  evidence  of  reputation  would  be  admissible, 
the  proceedings  and  award  in  the  case  of  Fairman  r.  Gipps  wonld  not 
be  admissible  as  such  evidence,  for  the  reasons  and  upon  the  ground 
stated  by  the  Court  of  Queen's  Bench  in  the  case  of  Evans  v.  Rees,  10 
A.  &  E.  151  (E.  C.  L.  R.  vol.  37),  which  is  a  direct  authority  against 
the  admissibility  of  an  award  as  evidence  of  reputation,  though  the 
verdict  of  a  jury  might  be.     With  respect  to  the  second  objection,  we 
are  of  opinion  that,  as  Pairman's  interest  under  the  lease  from  Ladj 
Wenman  accrued  before  the  action  which  he  brought  against  GippSt 
the  proceedings  and  award  in  that  action  were  not  admissible  in  eri- 
dence  for  Lady  Wenman  to  show  her  title  either  to  the  soil,  or  tbe 
fishery,  even  supposing  her  ownership  to  have  been  directly  in  question 
hni  admitted  by  the  defendant  Gipps,  or  found  by  the  award  of  the 
arbitrator,  Lord  Chief  Baron  Gilbert  in  his  treatise  upon  Evidence, 
page  28,  lays  it  down  as  a  rule  that  "  nobody  can  take  benefit  by  a 
verdict  that  had  not  been  prejudiced  by  it,  had  it  gone  contrary." 
Lady  Wenman  would  not  have  been  bound  by  the  finding  of  the  arbi- 
trator or  by  any  admissions  by  Fairman  in  the  action  of  Fairman  r. 
Gipps  unless  it  had  been  proved,  which  it  was  not,  as  in  the  case  of 
Kinnersley  v.  Orpe,  2  Doug.  617,  that  the  action  had  been  brougbt 
*4^QT  *^y  ^^^  direction  and  authority.     She  did  not  and  does  not 
^  claim  by,  through,  or  under  Fairman ;  and,  as  far  as  she  vis 
concerned,  the  action  of  Fairman  v.  Gipps  was  "res  inter  alios  acta: 
and,  as  the  proceedings  and  award  could  not  have  been  admitted  as  evi- 
dence against  her,  they  are  not  admissible  for  her,  according  to  tbe 
rule  laid  down  by  Lord  Chief  Baron  Gilbert,  and  which,  no  doubt,  i§ 
still  the  law. 

We  are  therefore  of  opinion  that  there  must  be  a  new  trial :  and  the 
rule  must  be  absolute*     \  Rule  absolute. 


The  QUEEN  on  the  prosecution  of  the  Treasurer  of  the  County  of 
KENT  V.  The  Council  of  the  Borough  of  GRAVESEND.     June  30. 

Ibe  OMUcil  of  a  boroagh  having  a  grant  of  a  separate  Coart  of  quarter  eewions,  and  luriog  to 
gaol,  entered  into  a  contract  with  the  connty,  that  all  prisoners  who  should  be  coioinitt«<l  cr 
removed  to,  or  eoaflned  in,  the  gaol  of  the  county  from  the  borough,  should  be  supported  ssi 
maintained  therein,  during  the  agreement,  at  7«.  a  head. 

Held :  that  the  agreement,  while  in  force,  exempted  the  borough  from  contribution  to  the  cmxctj 
in  respect  of  these  things  contracted  for,  but  no  farther;  that  the  words  **  support  and  mm^ 
nance''  used  in  the  contract  included  the  expenses  of  keeping  up  the  prison,  and  the  borosfH 
was  not  liable  to  contribute  in  respect  of  those ;  but  that  it  was  liable  to  contribute  in  refpec^ 
of  the  expenses  of  the  conveyance  of  prisoners  upon  summary  eonvictionfl  in  respect  of 
offences  eommitted  in  the  borough  (but  none  other),  and  of  proseoutioni  at  assises  and  scsskoi 
nf  borough  offenders,  and  of  lock-up  houses  for  the  county. 
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An  arbitrator,  in  a  case  of  difference  concerning  certain  accounts 
between  the  Treasurer  of  the  County  of  Kent  and  the  Council  of  the 
boroagh  of  Oravesend,  on  a  requisition  in  writing  from  the  said  parties 
in  pursuance  of  stat.  7  &  8  Vict.  c.  98,  before  making  his  award,  stated 
the  following  special  case  for  the  opinion  of  the  Court. 

"The  district  comprised  in  the  incorporated  borough  of  Gravesend 
is  situate  in  the  county  of  Kent.     In  the  month  of  September,  1849, 
Her  Majesty,  on  the  petition  *of  the  Council  of  the  said  borough,  r^j^/./> 
granted  a  separate  Court  of  quarter  sessions  to  the  borough,  *• 
under  the  provisions  of  stat.  5  &  6  W.  4,  c.  76.     Prior  to  that  grant, 
the  borough  had  no  criminal  jurisdiction  separate  from  the  county  of* 
Kent,  and,  before  the  passing  of  stat.  2  &  8  W.  4,  c.  64,  was  liable  to 
contribute  in  whole  to  the  county  rate  for  the  county.     On  the  25th 
October,  1849,  immediately  after  the  grant  of  the  sessions,  the  council 
of  the  borough  of  Gravesend,  in  which  there  was  no  gaol  or  house  of 
correction,  entered  into  a  contract  with  the  justices  of  the  peace  for 
the  county  of  Kent,  under  the  provisions  of  sect.  15  of  Btat.  6  &  6 
Vict.  c.  98 ;  a  copy  of  which  contract  is  hereunto  annexed,  and  is  to  be 
deeooed  and  taken  to  be  a  part  of  this  case.     The  contract  took  effect 
from  the  23d  of  October,  1849,  and  is  to  expire  on  the  23d  of  October, 
1856.    The  rate  of  charge  paid  under  this  contract  by  the  borough  of 
Oravesend  is  the  same  as  was  and  is  paid  by  the  other  local  jurisdic- 
tions contracting  with  the  county  justices ;  and  no  extra  charge  is  made 
to  such  other  local  jurisdictions  for  safe  custody,  care,  or  punishment  of 
prisoners,  as  distinguished  from  their  support  and  maintenance.     Ever 
since  this  contract,  all  prisoners  committed  from  tbe  borough  of  Graves- 
end have  been  committed  to  and  confined  in  the  county  gaol  and  house 
of  correction  under  this  contract ;  and  the  treasurer  of  the  borough  of 
Gravesend  has  paid  to  the  treasurer  of  the  said  county  the  amounts  which 
have  become  due  under  the  said  contract.    Since  the  grant  of  a  separate 
Court  of  quarter  sessions,  the  treasurer  of  the  county  of  Kent  has  not 
tept  an  account  of  the  costs  arising  out  of  the  prosecution,  mainte- 
nance and  punishment,  conveyance  and  transport  of  offenders  committed 
for  trial  to  the  assizes  in  such  county  from  the  borough  of  Gravesend, 
*under  sect.  114  of  stat.  5  &  6  W.  4,  c.  76,  or  sent  a  copy  thereof  r^^/^-i 
to  the  council  of  the  borough  according  to  the  directions  of  that  *- 
section,  because,  ever  since  the  grant  of  sessions,  the  borough  has  in 
the  first  instance,  and  without  such  costs  passing  through  the  county  ^ 
accounts,  out  of  its  own  funds  paid  all  the  costs  to  which  it  is  liable 
under  that  section.     The  borough  of  Gravesend  has  also,  ever  since  the 
grant  of  sessions,  in  the  first  instance  and  without  such  costs  passing 
through  the  county  accounts,  out  of  its  own  funds  paid  all  the  expenses 
of  the  conveyance  and  transport  of  all  its  prisoners,  whether  convicted 
on  summary  convictions  or  otherwise :  this  payment  has  been  so  made 
because  the  county  authorities,  after  the  grant  of  sessions,  refused  to 
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pay  out  of  the  county  funds  the  costs  of  such  conveyance ;  and  the 
borough  of  Gravesend  accordingly  established,  and  has  ever  since  kept 
up,  its  own  conveyance  for  all  its  prisoners ;  and  the  county  has  there- 
fore borne  no  portion  of  the  costs  of  conveyance  or  transport  of  any 
Gravesend  prisoners.     For  these  reasons,  and  also  because  of  the  aboY^ 
mentioned  contracts  and  the  payments  above  mentioned,  no  account  has 
been  made  or  delivered  under  sect.  21  of  stat.  5  &  6  Vict.  c.  98.    But 
;ievertheless  an  account  under  sect.  117  of  stat.  5  &  6  W.  4,  c.  76,  madi 
out  upon  the  same  principle  as  the  half-yearly  account  hereinafter  men 
tioned,  has,  twice  every  year  since  the  grant  of  a  Court  of  quarter  sea 
sions  to  the  borough  of  Gravesend,  been  sent  by  the  treasurer  of  the 
county  to  the  council  of  the  borough,  and  an  order  made  upon  the 
council  for  payment  of  the  proportion  claimed  to  be  due  from  them ; 
which  said  half-yearly  accounts  have  been  objected  to,  and  the  orders 
for  payment  thereof  resisted,  by  the  council  of  the  said  borough.    The 
*dfi91  ^*^f"y®*r^y  account  ending  the  15th  *  April,  1860  (a  copy  whereof 
^  is  hereunto  annexed,  and  is  to  be  taken  as  part  of  this  case,(a)] 
sent  by  the  treasurer  of  the  county  to  the  council  of  the  borough,  is 
made  out  in  the  following  manner.     The  total  expenditure  of  the  county 
for  the  half-year  is  shown ;  and  deductions  therefrom  are  made  of  all 
sums  of  money  received  in  aid  of  the  county  rate,  and  of  all  costs  arising 
out  of  the  prosecution,  conveyance,  and  transport  of  offenders  committed 
for  trial  in  the  county,  and  of  all  costs  of  coroner's  inquests.     A  deduc- 
tion is  also  made  in  respect  of  the  maintenance  (that  is  the  food,  cloth- 
ing, bedding,  and  fuel  only)  of  prisoners  committed  for   trial  in  the 
county ;  and  the  sum  so  deducted  is  the  result  of  a  calculation  of  the 
proportion  which  the  expense  of  the  maintenance  of  the  number  of 
prisoners  before  trial  bears  to  the  expense  of  maintaining  the  whole 
number  of  prisoners  in  the  gaol.     Another  deduction  is  made  in  respect 
of  the  maintenance  and  punishment  of  prisoners  committed  for  trial  in 
the  county,  after  trial  and  conviction :  but  the  sum  so  deducted  is  not 
the  actual  cost  thereof,  or  the  result  of  any  calculation  of  the  propor- 
tion which  the  expense  of  the  maintenance  of  prisoners  after  trial  bears 
to  the  actual  expense  of  maintaining  the  whole  number  of  prisoners  in 
the  gaol,  but  is  the  amount  refunded  or  contributed  to  the  county  trea- 
surer by  the  Crown,  at  the  arbitrary  scale  of  is.  per  prisoner  per  week, 
being  less  than  the  actual  cost.     Save  and  except  these  deductions,  the 
whole  costs  of  supporting  the  county  prisoners  at  Maidstone  and  St. 
Augustine's,  Canterbury,  including  therein  not  merely  the  food,  clothing, 
bedding,  and  fuel  of  all  prisoners,  but  also  all  the  entire  salaries  of  the 
*4fi^l  *^®®P®^>  chaplain,   surgeon,  and   subordinate   oflScers   at  both 
^  prisons,  and  all  repairs,  alterations,  and  additions  to  the  build- 
ings, stand  charged  in  the  account;  and  the  couuty  justices  claim  from 

* 

(a)  It  is  not  neoess^ry  Airther  to  notice  this  aocount)  the  sabatance  of  which  is  enficicntlT 
ftated  in  the  body  of  the  cue. 
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the  council  of  the  borough  of  Gravesend  such  proportion  thereof  as  the 
rental  of  the  borough  of  Gravesend  bears  to  the  whole  rental  of  the 
county,  in  addition  to  the  sums  paid  and  expenses  borne  by  the  said 
borough  as  above  mentioned.  The  following  are  among  the  different 
heads  of  expenditure  included  in  the  total  expenditure  of  the  county  for 
the  half-year  appearing  in  such  account,  and  which  are  charged  in  the 
said  account  upon  the  borough  of  Gravesend,  in  such  proportion  as  the 
rental  of  the  borough  bears  to  the  rental  of  the  county. 

1.  Conveyance  of  prisoners.  The  sum  of  915i.  16«.  6c?.  is  charged 
for  the  conveyance  of  offenders  upon  summary  convictions,  exclud- 
ing sums  for  the  conveyance  of  prisoners  for  trial  and  for  conveyance 
of  transports. 

2.  Prison.  The  amount  charged  under  this  head  for  the  half-year 
is  41151.  17«.  7c?.,  excluding  maintenance  (that  is  food,  clothing,  bed- 
ding, and  fuel  only)  of  prisoners  committed  for  trial  in  the  county  until 
their  trial,  and  maintenance  and  punishment  of  such  prisoners  after 
trial  calculated  at  the  rate  of  48.  per  week  per  prisoner  as  above  stated, 
and  includes  all  other  costs  relating  to  such  prisoners,  all  costs  of  all 
other  prisoners  committed  to  or  confined  in  the  county  gaol,  and  also 
the  total  amount  of  salaries  of  officers,  and  of  repairs,  fuel,  alterations, 
additions,  and  improvements  in  and  to  the  county  prisons. 

3.  Courts  of  justice,  payments  to  assistants  at  assizes  and  sessions. 
The  amount  for  the  half-year  is  101.  7«.  6c?. 

4.  Lock-up  houses  for  the  county.  The  amount  for  the  half-year  is 
99?.  10«.  3i. 

*5.  Law  expenses.     The  expenses  attending  the  holding  the  r^j^^.* 
general  and  quarter  sessions  for  the  county.     The  amount  for  *• 
the  half-year  is  467?.  19«.  4c?. 

The  council  for  the  borough  of  Gravesend  contend  that,  having 
reference  to  the  payments  they  have  made  and  the  expenses  they  have 
borne  as  above  stated,  and  to  the  existing  contract,  they  are  not  liable 
to  pay  any  proportion  of  the  expenditure  of  the  county  in  respect  of  the 
above  items. 

The  justices  for  the  county  of  Kent  contend  that,  under  the  circum- 
stances above  stated,  the  council  are  liable  to  pay  their  proportion  of 
the  above  items  charged  upon  them  in  the  said  account. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  borough 
of  Gravesend  is  liable  to  contribute  its  proportion  to  all  or  any  of  the 
above  heads  of  county  expenditure,  or  any  and  what  portion  thereof." 

The  agreement,  referred  to  in  the  case  and  accompanying  it,  was 
made  between  the  Mayor,  Aldermen,  and  Burgesses  of  the  Borough  of 
Gravesend,  of  the  one  part,  and  two  justices  of  Kent,  of  the  other  part, 
and  was  dated  25th  October,  1849.  After  reciting  the  effect  of  stat. 
0  G.  4,  c.  85,  8.  1,  Stat.  5  &  6  W.  4,  c.  76,  s.  116,  and  stat.  5  &  6 
Vict.  c.  98,  s.  15,  further  reciting  that  there  was  no  gaol  in  the  borough, 
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and  that  it  had  obtained  a  grant  of  separate  Court  of  quarter  sessions, 
and  further  reciting  resolutions  of  the  council  and  the  Sessions  of  the 
county,  respectively  authorizing  the  making  of  the  contract,  the  cor- 
poration and  justices  for  the  county  agreed  in  the  following  terms: 
«( that  all  prisoners  who  shall  be  committed  or  removed  to,  or  confined 
in,  the  gaol  and  house  of  correction  for  the  said  county  of  Kent,  at 
*4fi^l  Maidstone  aforesaid,  from  the  said  borough  of  *Gravesend,  by 
^  order  of  the  Court  of  general  sessions  of  the  peace  or  of  any  of  the 
justices  of  the  peace  of  the  said  borough,  shall  be  supported  and  main- 
tained in  such  gaol  and  house  of  correction  during  the  subsistence  of 
this  agreement ;  and  that  the  sum  of  7«.  per  week,  and  at  and  after 
that  rate  for  any  time  less  than  a  week,  shall  be  paid  by  the  said  boroogh 
of  Gravesend  to  the  treasurer  for  the  time  being  of  the  said  county  of 
Kent,  for  the  use  of  the  said  county,  for  the  support  and  maintenance 
of  each  of  such  prisoners,  such  payment  to  be  made  quarterly,  on  the 
2Dth  day  of  March,  the  24th  day  of  June,  the  29th  day  of  September, 
and  the  24th  day  of  December.  And  further  that  this  contract  shall 
commence  on  and  from  the  28d  day  of  October  instant,  and  expire  on 
the  23d  day  of  October,  which  will  be  in  the  year  of  our  Lord  1856. 
In  witness,"  &c. 

The  case  was  argued  in  last  Easter  term  (April  21st),(a)  by  Channell, 
Serjt.,  for  the  county,  and  WUles  for  the  borough. 

The  counsel  on  both  sides  referred  to  the  different  enactments 
relating  to  the  maintenance  of  borough  prisoners  in  county* gaols, 
when  no  special  contract  exists,  and  the  enactments  authorizing  the 
making  of  a  special  contract.  Channellj  Serjt.,  contended  that  the 
borough,  if  no  special  contract  at  all  existed,  would  be  liable  for  all  the 
different  items  in  dispute ;  that  the  making  of  a  special  contract  super- 
seded the  liability  only  as  to  those  items  which  were  provided  for  by  the 
special  contract ;  and  that  the  special  contract  in  the  present  case  did 
not  provide  for  the  items  in  dispute.  Willes  disputed  each  of  these 
propositions. 

*4fifiT  *The  statutes  noticed  were :  5  G.  4,  c.  85,  5  &  6  W.  4,  c.  76, 
-•  sects.  112,  114,  117,  and  stat.  5  &  6  Vict.  c.  98,  sects.  16,  18, 
22.  And  Begina  t;.  Justices  of  Lancashire,  11  A.  &  E.  144  (E.  C.  L- 
R.  vol.  39),  and  Regina  v.  Johnson,  10  A.  &  E.  740  (E.  C.  L.  R.  vol 
37),  were  cited.  The  nature  of  the  judgment  renders  any  further 
report  of  the  argument  superfluous.  Cur.  adv.  vu2t. 

Orompton,  J.,  now  delivered  judgment. 

The  question  in  this  case  is,  to  what  extent,  and  in  respect  of  what 
items,  the  borough  of  Gravesend,  since  the  grant  of  quarter  sessions 
and  the  making  of  the  contract  with  the  county  referred  to  in  the  case, 
is  liable  to  contribute  to  the  general  expenses  of  the  county  connected 
with  the  administration  of  criminal  justice  and  the  charge  of  prisoners 

(a)  Before  Lord  CampbeU,  C.  J.,  Wightman,  Erie,  and  CromptoDi  Js. 
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within  it.  Before  September,  1849,  the  borough  had  no  criminal  court 
or  jurisdiction,  and  contributed  to  the  county  rate  for  all  purposes  as 
any  other  part  of  the  county  of  Kent.  In  September,  1849,  a  separate 
Court  of  quarter  sessions  was  granted  to  the  borough ;  and,  as  there 
was  no  gaol  or  house  of  correction  in  or  belonging  to  the  borough,  the 
council  of  the  borough,  on  the  25th  October  in  that  year,  entered  into 
the  contract  with  the  justices  of  the  county,  a  copy  of  which  is  set  out 
at  length  at  the  end  of  the  case.  By  that  contract,  it  was  agreed 
between  the  county  and  the  borough  that  <«  all  prisoners  who  shall  be 
committed  or  removed  to,  or  confined  in,  the  gaol  and  house  of  correc- 
tion for  the  said  county  of  Kent,  at  Maidstone  aforesaid,  from  the  said 
borough  of  Gravesend,  by  order  of  the  Court  of  general  sessions  of 
the  peace  or  of  any  of  the  justices  of  the  peace  of  the  said  borough, 
shall  ^'be  supported  and  maintained  in  such  gaol  and  house  of  ri^Ar*,, 
correction  during  the  subsistence  of  the  agreement ;  and  that  ^ 
the  sum  of  seven  shillings  a  week"  ^^  shall  be  paid  by  the  said  borough 
of  Gravesend  to  the  treasurer  for  the  time  being  of  the  county,*'  <'  for 
the  support  and  maintenance  of  each  of  such  prisoners."  It  was  con- 
tended, for  the  county,  that  the  terms  of  the  contract  of  ^^  support  and 
muntenance"  of  prisoners  are  fulfilled  by  supplying  them  with  house- 
room,  food,  clothing,  bedding,  and  fuel ;  and  that  the  borough  is  bound 
to  eontribute  to  the  county  expenses  in  respect  of  certain  items  of 
expenditure  which  are  enumerated  under  five  different  heads. 

1st.  The  conveyance  of  prisoners  upon  summary  convictions. 

2d.  Prison  expenses,  as  including  all  costs  of  prisoners  committed  to 
or  confined  in  the  county  gaol,  except  the  food,  clothing,  bedding,  and 
fuel  for  such  prisoners;  and  including  the  salaries  of  officers  and 
expenses  of  repairs,  fuel,  alterations,  additions  and  improvements  in 
and  to  the  county  prisons. 

3d.  Payments  to  assistants  in  the  Courts  at  assizes  and  se63ions. 

4th.  Lock-up  houses  for  the  county. 

5th.  The  expenses  attending  the  holding  the  general  and  quarter 
sessions  for  the  county. 

It  is  necessary  to  consider,  in  the  first  place,  how  far  the  borough 
would  be  liable  to  contribute,  if  at  all,  to  the  expenditure  of  the  county 
in  respect  of  the  above  items  or  any  of  them,  supposing  no  contract  to 
have  been  made  by  the  borough  with  the  county.  By  the  112th  sec- 
tion of  Stat.  5  &  6  W.  4,  c.  76,  a  borough,  after  the  grant  of  quarter 
sessions,  is  discharged  from  ^contributing  to  the  county  rate,  c^k^o 
except  as  specially  provided  by  that  Act.  By  the  114th  section  ^ 
the  borough  is  to  pay  the  expense  of  the  prosecution,  maintenance  and 
punishment,  conveyance  and  transport  of  all  offenders  committed  for 
trial  to  the  assizes  in  the  county,  from  the  borough.  By  3ect.  117  ^he 
borough  is  to  pay  a  proportion  of  such  other  expenses  of  the  county, 
except  those  of  coroner's  inquests,  as  would  have  been  chargeable,  after 
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dedacting  all  sums  received  in  aid  of  the  county  rate,  if  that  Act  had 
not  been  passed. 

By  the  18th  section  of  stat.  5  &  6  Vict.  c.  98,  the  borough,  where  no 
special  contract  is  made  between  it  and  the  county,  is  to  pay  to  the 
treasurer  of  the  county  prisons,  or  other  person  appointed  by  the  jus- 
tices of  the  county,  the  actual  expense  incurred  in  the  conveyance, 
transport,  maintenance,  safe  custody  and  care  of  every  person  com- 
mitted for  an  offence  within  the  borough,  according  to  the  time  for 
which  such  prisoners  shall  be  in  custody,  at  the  average  daily  cost  of 
such  prisoner,  according  to  the  whole  number  of  prisoners  confined, 
including  in  such  expenses  salaries  of  officers,  expenses  of  repairs  and 
alterations,  additions  to  and  improvements  in  the  prison,  and  any  other 
charge  whatsoever  on  account  of  the  prisoners  confined  in  the  prison. 
By  sect.  19  of  the  same  Act  the  expense  of  the  prosecutions  of  snch 
prisoners  at  the  general  or  quarter  sessions  of  the  county  is  to  be  paid 
by  the  borough ;  and,  by  sect.  22  of  the  same  Act,  the  borough  is  free 
from  contribution  to  the  county  rate  in  respect  of  the  expense  of  the 
prosecution,  conveyance  and  transport,  maintenance,  safe  custody  and 
care  of  prisoners  committed  for  offences  arising  within  the  borough,  so 
*4fiQT  ^^°2  *^  ®**®^  expenses  are  defrayed  by  the  borough  under  *the 
^  provisions  of  that  Act.  If  no  contract  had  been  made,  the 
borough  would  have  to  pay  under  these  sections  of  stat.  5  &  6  W.  4,  c. 
76,  and  stat.  5  &  6  Vict.  c.  98,  1st,  the  expense  of  the  prosecution  at 
the  assizes  or  general  or  quarter  sessions  of  the  county  of  all  prisoners 
charged  with  offences  committed  within  the  borough ;  and,  2dly,  the 
expense  of  the  conveyance,  transport,  maintenance,  punishment,  safe 
custody  and  care  of  prisoners  committed  for  offences  within  the  borough, 
including  in  such  expenses  salaries  of  officers,  expenses  of  repairs  and 
alterations,  &c.,  in  the  prison,  and  any  other  charge  in  respect  or  on 
account  of  such  prisoner,  at  the  average  daily  cost  of  each  of  such 
prisoners  according  to  the  whole  number  of  the  prisoners  confined  in 
the  gaol.  This  would  include  the  first  item  or  head  of  charge  made  by 
the  county  in  respect  of  prisoners  committed  from  the  borough  upon 
summary  convictions.  If  the  first  item  or  head  of  charge  is  intended 
to  be  applicable  to  the  case  of  prisoners  upon  summary  convictions  in 
the  county,  in  respect  of  offences  committed  out  of  the  borough^  we 
think  the  borough  would  not  be  liable  to  contribute  to  such  expenses, 
and  that  the  liability  contemplated  by  the  117th  section  of  stat.  5  &  6 
W.  4,  c.  76,  can  hardly  extend  to  the  expenses  of  such  last-mentioned 
prisoners,  or  the  borough  would  have  to  pay,  not  only  its  proportion  of 
their  expenses,  but  the  whole  of  the  expenses  of  the  conveyance  of  its 
own  prisoners. 

The  8d  and  5tb  items  or  heads  of  charge  made  by  the  county  in 
respect  of  payments  to  assistants  in  courts  at  assizes  and  sessions  are 
expenses  other  than  those  enumerated  in  the  sections  of  the  two  Acts 
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before  referred  to :  and,  by  the  terms  of  the  117th  section  of  r^tA^rv 
*stat.  5  &  6  W.  4,  c.  76,  the  borough  might  be  liable  to  con-  ^ 
tribute  to  them ;  and  sect.  19  of  stat.  5  &  6  Vict.  c.  98,  contemplates 
the  prosecation  of  prisoners  for  offences  in  the  borough  at  the  general 
or  quarter  sessions  of  the  county :  and  we  think  that  the  borough  is 
liable  to  contribute  to  the  county  rate  in  respect  of  them. 

We  also  think,  upon  the  same  ground,  as  to  the  4th  item  or  head  of 
charge  by  the  county,  that  the  borough  ought  to  contribute  to  the 
county  rate  in  respect  of  the  lock-up  houses  in  the  county.  The 
expense  of  those  houses  is  other  than  one  of  those  enumerated  in  the 
sections  before  referred  to  of  the  two  Acts  of  Parliament;  and  the 
lock-up  houses  of  the  county  may  be  used  for  the  temporary  detention 
of  persons  charged  with  offences  within  the  borough,  though  appre- 
hended in  the  county. 

It  is  vith  relation  to  the  2d  item  or  head  of  charge  made  by  the 
county  that  the  principal  question  in  this  case  arises.  If  no  special 
contract  had  been  made,  the  18th  section  of  stat.  5  &  6  Vict.  c.  98, 
points  out  what  would  be  the  liability  of  the  borough  as  to  the  expenses 
which  are  called  in  the  special  case  <<  prison  expenses."  In  this  case, 
however,  there  is  a  special  contract  between  the  borough  and  the 
county  in  respect  of  the  borough  prisoners :  and  the  question  is,  how 
much  of  the  charges  enumerated  in  the  second  item  or  head  of  charge 
by  the  county  is  included  in  that  contract.  We  are  of  opinion  that, 
upon  reasonable  construction  and  intendment,  and  upon  the  authority 
of  the  case  of  Regina  v.  Johnson,  10  A.  &  E.  740  (E.  C.  L.  R.  vol.  87), 
the  terms  <<  support  and  maintenance"  of  prisoners,  used  in  the  con- 
tract, are  not  fulfilled  by  supplying  them  with  '^'houseroom,  food,  r^^fr-i 
clothing,  bedding,  and  fuel,  and  that  it  does  include  salaries  of  ^ 
officers  and  expense  of  repairs,  &c.,  of  the  prison. 

We  are  therefore  of  opinion  that  the  borough  is  not  liable  to  con- 
tribute to  the  county  expenditure  in  respect  of  the  expenses  mentioned 
in  the  2d  item  or  head  of  charge  made  by  the  county,  but  is  liable  to 
contribute  its  proportion  to  the  8d,  4tb,  and  5th  heads  of  county 
expenditure.    ' 
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DORLING,  Appellant,  v.  The  Local  Board  of  Health  for  the  District 

of  EPSOM.     June  30. 

A  local  board  of  health  laid  oat  sums  of  money  in  permanent  improvements,  and,  for  defnjici 
the  expense  in  part,  borrowed  money  on  mortgpkge  of  the  special  district  rates.  The  perot- 
nent  improvements  consisted  in  works  for  lighting  a  town  within  the  district,  for  eapphin^u 
with  water,  and  for  sewage.  A  large  part  of  the  district,  owing  to  the  inclination  of  the  groaod 
and  the  character  of  the  occupation,  derived  no  direct  or  immediate  benefit  from  these  worb. 
To  defray  the  expenses,  and  to  raise  the  interest  and  instalments  of  the  debt.  The  Loctl  Boird 
laid  a  special  district  rate  on  the  whole  district,  under  sect  86  of  The  Public  Health  Act,  1S4$ 
(11  A  12  Vict  0.  63). 

Held,  on  a  case  stated  upon  an  appeal  against  the  rate,  that  the  rate  was  valid.  For  that  it  tu 
discretionary  with  The  Local  Board,  whether  they  would  divide  the  district  under  seftS9; 
and,  they  not  having  done  so,  the  rate  under  sect.  86  was  to  be  laid  on  the  whole  districL 

On  21st  May,  1855,  the  respondents  made  a  special  district  rate, 
against  which  the  appellant  gave  notice  of  appeal.  Bj  consent,  and  by 
order  of  Lord  Campbell,  C.  J.,  the  appellant  and  respondents,  in  pur- 
suance of  Stat.  12  &  13  Vict.  c.  45,  s.  11,  stated  the  facts  of  the  case 
in  the  form  of  a  special  case  for  the  opinion  of  this  Court,  and  agreed 
that  a  judgment  in  conformity  with  the  decision  of  such  Court  might 
be  entered  on  motion  by  either  party,  after  such  decision  should  have 
been  given. 

*j.79i       *The  ground  of  the  appeal  was  that  the  rate  extended  over 
^  the  whole  parish  of  Epsom,  and  that  such  rate  ought  to  have 
extended  over  a  portion  only  of  such  parish. 

The  case  stated,  at  some  length,  the  grounds  upo;i  which  the  point 
in  dispute  was  raised  under  the  Public  Health  Act,  1848  (11  &  12  Yict. 
c.  63),  together  with  several  sections  of  the  Act.  These,  so  far  as 
insisted  upon,  sufficiently  appear- by  the  argument.  The  material  facts 
were  the  following. 

The  Local  Board  of  Health  for  the  district  of  Epsom  was  established 
under  a  provisional  order  of  council,  dated  9th  March,  1850,  pursuant 
to  the  Public  Health  Act,  1848,  sect.  10,  and  The  Public  Health  Sup- 
plemental Act,  1849  (12  &  13  Vict.  c.  94). 

By  this  provisional  order  the  entire  parish  of  Epsom  was  constituted 
a  district :  and  the  provisions  of  the  Public  Health  Act,  1848  (except 
clause  50  relating  to  places  of  less  than  2000  inhabitants),  was  made 
applicable  to  such  entire  parish. 

A  Local  Board  of  Health  was  elected  in  1850;  and  the  Board  is  now 
in  existence  according  to  the  provisions  of  the  Pufblic  Health  Act,  184S. 

The  Local  Board  of  Health  have  levied  a  special  district  rate  over 
the  whole  district  of  Epsom,  viz.,  the  whole  parish.  If  they  are  obliged 
to  confine  the  area  liable  to  the  special  district  rate  so  as  to  include 
only  the  properties  to  which  their  waterworks,  and  sewers  and  lighting 
apparatus,  immediately  and  directly  apply,  or  can  be  reasonably  con- 
sidered as  likely  to  be  immediately  and  directly  available,  the  rental 
of  such  a  reduced  area  will  not  be  sufficient  to  enable  them  to  borrow 
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an  amount  sufficient  to  cover  the  expenses  incurred  for  the  *per-  r^Ajn 
manent  works,  since  section  107  of  The  Public  Health  Act,  *- 
1848,  restricts  the  borrowing  power  to  the  amount  of  one  year's  assess- 
able value  of  the  premises  to  be  assessed. 

The  rental  of  the  entire  parish,  as  assessed  to  the  poor-rate,  is  20,4002. 
The  rental  of  the  entire  parish  for  a  special  district  rate  is  not  so  large, 
on  account  of  certain  descriptions  of  land  being,  under  sect.  88,  required 
to  be  assessed  at  one-fourth  only  of  their  rental.  The  rental,  therefore, 
for  a  special  district  rate  on  the  entire  parish  would  be 

On  houses,  &c.,  liable  to  be  rated  on  a  full  rental  £15,769 

On  land,  &c.,  liable  to  be  rated  on  only  a  one-fourth  rental       1,198 


£16,967 


And  on  this  rental  of  16,9672.  The  Looal  Board  have  reckoned  to  be 
able  to  levy  their  special  district  rates.  They  have  therefore  spent  and 
engaged  to  spend  in  permanent  works  15,5812.  and  upwards.  The  rental, 
however,  of  the  districts  to  which  these  works  for  sewerage  and  water 
will  directly  apply  is  only  about  12,0002. ;  and  the  rental  to  which  the 
gas  lamps  hereinafter  alluded  to  apply  is  also  about  12,0002. 

If,  therefore.  The  Local  Board  cannot  levy  a  special  district  rate  on 
the  whole  parish,  they  have  executed  more  expensive  works  than  the 
rental  of  the  property  to  which  such  works  apply  justified  them  in  exe- 
cuting. The  appellant  contends  that  they  have  done  this,  and  that  they 
are  not  justified  in  rating  the  whole  parish  for  works  that  apply  imme- 
diately and  directly  to  part  only,  and  which  works  cannot  be  reasonably 
considered  as  likely  to  be  immediately  and  directly  available  to  other 
*parts  of  the  parish  which  the  Board  has  included  in  such  rate,  r^^prj^ 

The  permanent  works  above  mentioned  consist  of  a  brick  main  ^ 
sewer,  and  'Certain  branch  pipe  sewers,  with  an  outfall  to  a  stream  lead^ 
ing  to  the  Hog's  Mill  River ;  a  deep  well  sunk  into  the  chalk,  which 
affords  a  plentiful  supply  of  good  water ;  an  engine  house,  and  engines 
over  the  well ;  a  covered  reservoir  about  a  mile  from  the  well,  and  at 
an  elevation  higher  than  the  tops  of  all  the  houses  in  the  town,  though 
below  the  race-stand  hereinafter  described  as  the  property  of  the  appel- 
lant, and  below  also  some  other  buildings  in  the  outlying  district ;  and 
water  and  service  pipes  to  supply  the  reservoir,  and  distribute  the  water 
to  the  houses  in  the  town ;  and,  lastly,  the  lamp  posts  and  other  per- 
manent works  for  lighting  portions  of  the  district  with  gas.  From  the 
reservoir  is  an  overflow  drain  for  the  purpose  of  carrying  off  surplus 
water  through  the  sewers  to  the  outfall ;  and  the  reservoir  is  beyond  the 
limit  to  which  the  sewers  extend. 

In  order  to  meet  the  expenses  of  these  permanent  works.  The  Local 
Board  proceeded  to  borrow  money  required  for  their  execution  on  mort- 
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gage  of  the  rates  under  the  107th  clause.  For  this  purpose  they  applied 
to  The  General  Board  of  Health  for  their  consent,  pursuant  to  the  119th 
Section.  The  General  Board  gave  several  consents  to  borrow  moneys 
on  the  credit  of  the  special  district  rates ;  which  moneys,  in  the  aggre- 
gate, amount  to  13,5812.,  which  was,  at  the  respective  times  of  obtain- 
ing such  consents,  considered  to  be  all  that  would  be  required  to  com- 
plete the  permanent  works  intended  to  be  executed  by  The  Local  Board. 
*4,7^l  The  expenses  attendant  on  such  works  have,  however,  *exceeded 
^  this  sum,  and  have  amounted  as  before  mentioned  to  15,581Z.  and 
upwards. 

The  sums  borrowed  by  The  Local  Board  for  the  purpose  of  paymg 
the  expenses  incurred  and  to  be  incurred  by  them  in  and  about  their 
permanent  works  amount  in  all  to  8581Z.  To  secure  the  repayment  of 
these  several  sums,  The  Local  Board  executed  several  mortgages  of  '<all 
and  every  the  special  district  rates  or  assessments  which  shall  or  may 
at  any  time  or  times  hereafter  be  made  or  raised,  or  otherwise  become 
payable,  by  virtue  of  the  said  Act,  from  or  out  of  the  said  district  or 
any  part  thereof." 

This  sum  of  8581Z.  was  expended  by  The  Local  Board  in  payment,  as 
far  as  the  same  would  extend,  of  the  debts  incurred  by  them  in  and 
about  the  permanent  works  before  mentioned. 

The  town  of  Epsom  and  its  suburbs,  to  which  respectively  the  perma- 
nent works  of  sewerage  and  water  supply  above  mentioned  are  applica- 
ble, contain  an  area  of  not  quite  one  square  mile.  This  area  is  situate 
nearly  in  the  centre  of  the  parish,  which  contains  an  area  of  about  seven 
square  miles :  viz.  about  3}  miles  long,  and  about  2  miles  broad.  In 
acres  the  parish  contains  4390.     Of  this  area  there  are 

Of  downs  and  open  common 945 

Of  cultivated  lands,  chiefly  enclosed,  and  gardens  and  home- 
steads, including  the  acreage  occupied  by  the  town  of 
Epsom  .••..••..        3445 


4390 


The  length  of  the  highways  in  the  whole  parish  is  about  28  miles. 
The  length  of  those  which,  from  the  number  of  houses  on  their  nides, 
M7fS1  ^^^  usually  termed  ^streets,  and  to  which  alone  the  works  for 
-^  sewerage  are  applicable,  is  about  2  miles.  These  streets  consist 
of  the  main  road  leading  through  the  town,  and  divers  streets  or  roads 
leading  therefrom. 

Before  the  application  of  The  Public  Health  Act,  1848,  to  the  parish, 
the  square  mile  above  mentioned,  containing  the  town  and  the  immediate 
suburbs,  were  in  want  of  works  for  sewerage,  drainage,  and  water  sap- 
ply.     There  were  no  public  sewers  worthy  of  that  name.     Most  of  the 
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bouses  had  draiDS  leading  into  cesspools  upon  the  premises.  Some 
houses  had  not  even  a  cesspool.  There  was  no  public  water  supply 
except  two  public  pumps  in  the  High  Street,  within  a  short  distance  of 
each  other,  and  a  pond  in  the  middle  of  the  High  Street,  in  the  town, 
which  has  been  drained  and  filled  up  by  The  Local  Board.  And  many 
of  the  houses  had  no  wells;  and  the  occupants  thereof  had  therefore  to 
fetch  water  to  their  premises  or  purchase  the  same.  And  at  times, 
after  a  storm,  the  rainfall  from  the  higher  lands  surrounding  the  town 
ran  over  the  streets  in  a  flood,  and  occasionally  entered  the  houses. 

The  remaining  six  square  miles  of  the  parish,  including  the  appellant's 
premises,  was  not  in  want  of  works  for  sewerage,  drainage,  or  water 
supply.  To  the  945  acres  of  down  and  common,  principally  open  down 
land,  with  a  thin  light  covering  of  mould  and  grass,  over  the  chalk,  and 
uaed  only  for  sheep,  such  works  are,  for  any  useful  purpose,  inapplicable : 
and  the  works  do  not  extend  to  and  are  not  intended  to  apply  to  them 
at  all.  The  farm  houses  and  gentlemen's  seats  and  cultivated  lands, 
forming  the  remainder  of  this  part  of  the  parish,  did  not  need  any  such 
works.  Parts  of  this  area  lie  so  low  *that  to  drain  them  into  the  r^i^ ^^y 
sewers  of  the  Board  would  be  impracticable.  The  farm  houses  ^ 
and  gentlemen's  seats  had  wells,  and  had  no  deficiency  of  water,  or 
difficulty  in  obtaining  it :  and  their  sewerage,  being  conducted  into  holes 
made  in  the  porous  chalk,  was  carried  off  readily  by  filtration  without 
giving  rise  to  any  inconvenience  or  complaint :  and  there  is  no  intention 
or  probability  of  the  works  of  the  Board  being  made  directly  available 
to  this  portion  of  the  parish. 

In  particular,  the  appellant's  property,  which  is  the  subject  of  this 
case,  and  which  consists  of  the  Grand  Stand  on  Epsom  Race  Course, 
was  sufficiently  supplied  with  water  and  with  drains.  This  race-stand, 
with  its  enclosed  ground  in  the  front  and  rear,  occupies  one  acre.  It  is 
scarcely  used,  except  during  one  week  in  the  year,  namely,  the  Epsom 
race  week,  and  then  for  the  accommodation  of  persons  visiting  the 
races.  But  a  part  of  the  building  is,  during  the  remainder  of  the  year, 
occupied  as  a  dwelling-house,  chiefly  for  the  purpose  of  taking  care  of 
the  building  and  its  contents.  There  are  upon  the  premises  four  large 
tanks  for  rain  water,  and  an  excellent  well.  The  well  water  is  used  for 
drinking ;  and  the  tanks  supply  soft  water  for  all  other  purposes  :  and, 
if  in  any  dry  season  they  were  insufficient,  the  well  is  unfailing.  A 
sufficient  pipe  drain  carries  off  all  sewage  from  the  premises  under  the 
race  course  into  a  subterranean  cavity  made  in  the  chalk  on  the  lower 
side  of  the  course :  and  the  sewage  sinks  readily  away  there  by  filtra- 
tion, without  occasioning  any  inconvenience  or  complaint.  This  race- 
stand  is  nearly  100  feet  above  the  reservoir,  and  nearly  a  mile  from  it, 
and  about  as  far  from  any  sewer  of  The  Local  Board.  It  stands  on  the 
face  of  a  hill  fronting  southward.  *Behind  it,  on  its  north  side,  r^^fro 
and  between  the  Grand  Stand  and  the  sewers  and  waterworks  of  ^ 
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the  town,  is  a  ridge  of  down  land,  higher  than  the  foundation  of  tie 
race-stand ;  so  that,  to  conduct  the  sewerage  of  the  Grand  Stand  into 
the  Sewers  of  The  Local  Board  through  the  hill  on  the  north  for  the 
distance  of  nearly  a  mile,  or  to  conduct  water  bj  pipes  from  the  Board's 
works  for  nearly  a  mile,  and  with  an  elevation  of  nearly  100  feet, 
(though  possible  by  means  of  a  stop  cock  at  the  reservoir),  would 
neither  of  them  be  works  that  would  be  thought  of  for  a  moment  bj' 
any  prudent  person.  The  works  therefore  of  the  Board  are,  for  anj 
useful  purpose,  inapplicable  to  the  appellant's  premises :  and  there  is 
no  intention  or  probability  of  making  them  applicable  thereto.  Manj 
labourers,  employed  during  the  day  in  agriculture  and  other  work  in 
outlying  parts  of  the  parish,  have  their  houses  in  lodgings  in  the  town 
of  Epsom,  where  their  families  reside.  And  the  workhouse  of  The 
Epsom  Union,  which  includes,  among  other  parishes,  the  said  parish  of 
Epsom,  is  near  the  said  town,  and  is  within  the  area  for  which  the  main 
sewers  and  works  of  water  supply  are  laid.  Two  charity  schools,  viz. 
an  infant  school  and  a  national  school,  where  are  instructed  many  of 
the  children  of  the  poorer  inhabitants  of  all  parts  of  the  parish  of 
Epsom,  are  within  the  area  last  mentioned.  The  works  already  con- 
structed, and  now  in  the  course  of  construction,  by  The  Local  Board 
of  Health,  ai:^  calculated  to  improve  greatly  the  sanatory  condition  of 
the  town  of  Epsom,  and  will  very  probably  diminish  the  amount  needed 
for  the  relief  of  the  poor  of  the  parish  of  Epsom. 

The  case  then  stated  that  certain  rates,  which  had  been  laid  by  The 
i^Afj^v^  Local  Board,  had  been  quashed  on  ^appeal.  Among  those  was 
^  a  general  district  rate,  for  defraying  the  current  expenses  of 
lighting  parts  of  the  town,  together  with  the  current  expenses  of  the  high- 
ways and  other  current  expenses.  This  rate  has  been  laid  on  the  whole 
parish.  After  it  was  quashed,  the  Board,  under  sect.  89,  formed  a  dis- 
trict, for  levying  a  general  district  rate  for  lighting,  of  less  extent  than 
the  parish. 

The  special  district  rate  now  appealed  against  is  at  1«.  8(2.  in  the 
pound,  and  extends  over  the  entire  parish,  and  is  for  the  purpose  of 
raising  moneys  due,  and  to  become  due,  for  interest  and  instalments,  by 
way  of  repayment,  of  the  various  sums  borrowed  by  them  on  mortgage 
of  the  special  district  rates,  and  also  for  the  purpose  of  paying  various 
expenses  incurred  by  them  in  and  about  the  permanent  works  executed 
by  them  beyond  the  amounts  which  they  had  borrowed  by  way  of  mort- 
gage of  the  rates  as  aforesaid. 

At  the  end  of  the  case,  several  questions  were  stated  for  the  opinion 
of  the  Court,  which  it  is  unnecessary  to  notice,  the  Court  having,  as 
will  appear  by  the  judgment,  abstained  from  answering  them. 

Paihley^  for  the  respondents. — The  Local  Board  had  the  power  to 
lay  this  rate  over  the  whole  district,  and  were  not  bound  to  exempt  the 
appellant's  property  merely  because  it  derives  no  direct  benefit  from  the 
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nrorks  the  expense  of  which  is  to  be  defrayed  by  the  special  rate.     The 
Public  Health  Act,  1848  (11  &  12  Vict.  c.  63),  enables  the  Local  Board 
to  make  a  special  district  rate,  by  sect.  86,  and  general  district  rates, 
by  sect.  87.     The  enactments  do  not  prescribe  that  these  shall  be  laid 
on  particular  premises,  like  the  private  improvement  rate,  under  sect 
90,  or  the  water-rate,  *under  sect.  93  ;  the  special  district  rates  r^,AQf\ 
are  to  be  laid  <<  in  respect  of  the  premises  situate  in  the  district  ^ 
or  part  of  a  district  for  the  benefit  of  which  the  expenses  are  incurred 
or  to  be  incurred."     Under  sect.  89  The  Local  Board  "may  from  time 
to  time  divide  their  district,  or  any  street  therein,  into  one  or  more 
parts,  for  all  or  any  or  either  of  the  purposes  of  this  Act,  and  make  a 
separate  assessment  upon  any  such  part  for  and  in  respect  of  all  or  any 
of  the  purposes  for  which  the  same  is  formed.*'     The  Local  Board  have 
not  done  so  here ;  and  they  therefore  were  bound  to  lay  the  rate  on  the 
whole  district,  unless  their  discretion  exercised  in  not  dividing-  the  dis- 
trict can  be  reviewed  at  Sessions,  under  sects.  135,  186,  so  as  to  make 
the  rate  bad  if  the  discretion  is  not  duly  exercised.     There  is  no  power 
to  bring  the  rate  up  by  certiorari ;  sect.  137.     This  Court  can,  under 
Stat.  12  k  18  Vict.  c.  45,  s.  11,  deal  only  with  cases  bringing  before 
them  such  questions  as  might  be  the  subject  of  appeal  at  Sessions.  The 
discretion,  moreover,  appears  to  have  been  exercised  properly.     If 
direct  benefit  alone  is  to  authorize  the  laying  of  the  rate,  it  would  often 
be  impracticable  to  rate  at  all,  inasmuch  as  the  question  of  direct  benefit 
cannot  be  accurately  determined  in  the  case  of  many  purposes  of  rate. 
Indeed  the  rental  on  the  particular  area  directly  benefited  would  be 
insufficient  for  the  purposes  of  the  rate.     Nor  is  there  any  reason  why 
an  occupier  should  not  pay  for  an  indirect  benefit :  he  is  a  gainer  by  the 
superior  sanatory  condition  of  any  part  of  a  district  for  which  he  has 
to  pay  poor-rates.     [Coleridge,  J. — That  argument  is  perhaps  aided 
bv  the  consideration  that  sect.  8  gives  power  to  The  General  Board  of 
Health  to  introduce  the  Act,  if  certain  facts  as  to  the  state  of  health 
of  the  district  be  established,  *without  petition  from  the  inhabit-  r^^AQ^ 
ants.]     The  cases  in  which  the  Legislature  intended  to  exempt  ^ 
from  rate  appear  to  be  provided  for  by  the  two  provisoes  of  sect.  88. 
[Crompton,  J. — Sect.  86  seems  to  contemplate  only  the  rating  of  the 
part  which  is  benefited.]     That  section  is  to  be  explained  by  sect.  89, 
which  intrusts  The  Local  Board  with  the  assignment  of  such  parts. 
Their  discretion  cannot  be  reviewed.     That  view  appears  to  be  taken 
in  the  judgment  in  Elmer  v.  Norwich  Local  Board  of  Health,  3  E.  & 
B.  517,  629  (E.  C.  L.  R.  vol.  77) :  where  such  a  discretion  is  given, 
the  Court  refuses  to  review  the  exercise  of  it ;  as  in  Rex  v.  The  Poor 
Law  Commissioners  in  the  matter  of  the  Newport  Union,  6  A.  &  E.  54 
(E.  C.  L.  R.  vol.  83).    If  the  view  for  which  the  other  side  must  con- 
tend prevail,  the  rates  would  be  indefinitely  multiplied  ;  and  there  migh; 
be  appeals  on  all.    [Crompton,  J. — Suppose  you  wanted,  in  pleading, 
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to  bring  yourself  within  sect.  86  :  must  you  not  aver  that  the  property 
rated  was  benefited?]  The  correct  averment  would  be  that  the  dis- 
trict, or  part  of  district,  in  which  the  property  is  situated  is  benefited. 
Bramwellj  contrst. — The  object  of  stat.  11  &  12  Vict.  c.  63,  as  ap- 
pears by  the  recital  in  sect.  1,  was  to  improve  the  sanatory  condition 
of  towns  and  populous  places.  The  attempt  here  is  to  rate  property 
which  is  not  comprehended  in  such  a  description.  It  is  said  that  sect. 
86  is  to  be  explained  by  sect.  89 :  but  it  would  be  more  correct  to  saj 
that  sect.  89  is  to  be  explained  by  sect.  86 ;  for  the  power  to  divide 
districts,  given  by  sect.  89,  appears,  on  reference  to  sect.  86,  to  be,  not 
a  power  to  be  exercised  or  not  at  discretion,  but  a  power  which  the 
*dS9l  *^^^^^  board  are  bound  to  exercise  when  the  case  contemplated 

^  in  sect.  86,  that  of  benefit  to  a  portion  only  of  the  district,  arises. 
The  determination  as  to  the  fact,  whether  a  particular  part  is  benefited 
or  not,  }fi  in  the  discretion  of  the  local  board,  and  perhaps  without  ap- 
peal :  but,  the  fact  being  not  denied,  they  have  no  discretion  to  abstain 
from  making  the  division.  [Wightman,  J. — Would  it  be  a  ground  of 
appeal  that  a  larger  district  is  benefited  than  that  included  in  the 
rate  ?]  It  should  seem  so.  [Wightman  J. — That  leaves  but  little  dis- 
cretion. Pashley  referred  to  the  interpretation  of  «  district"  in  sect.  2.] 
Sect.  86  recognises  the  principle  of  not  rating  for  drainage  houses, 
which,  by  reason  of  previous  sewers,  are  sufficiently  drained.  [Cole- 
BIDGE,  J. — But  that  is  done,  not  by  excluding  them  from  the  rate,  bat 
by  making  a  deduction.]  That  is  inapplicable  to  a  case  where  an  entire 
portion  of  a  district  is  not  benefited  by  the  sewage :  and  this  shows 
that  the  Legislature  took  for  granted  that  such  a  portion  would  not  be 
included  in  the  rate  at  all.  [Coleridge,  J. — Is  a  single  street  in  a 
town  such  a  portion  ?]  It  is.  [Coleridge,  J. — Then  why  are  the 
premises  in  the  "district"  or  "part  of  a  district,"  benefited  to  be 
rated  ?  And,  if  you  say  the  town  is  to  be  rated,  does  it  not  become  a 
question  of  degree,  as  where  there  is  a  field  inside  the  town  ?]  The 
fact  of  a  benefit  accruing  generally  to  the  part  rated  might  suffice :  bat 
no  such  fact  is  found  here.  But,  if  there  really  be  different  circum- 
stances as  to  benefit,  why  should  there  not  be  distinct  rateable  portions! 
Either  sect.  86  is  complete  in  itself,  and  then  The  Local  Board  was 
bound  to  divide ;  or,  if  it  refer  to  sect.  89,  then  sect.  89,  so  far  as  it  is 
applicable  to  sect.  86,  is  obligatory  and  not  discretional.  The  proviso 
^  .rto-i  at  *the  end  of  sect.  89  is  clearly  obligatory  as  to  the  appor- 

^  tionment  of  expenses  incurred  in  respect  of  different  districts  or 
parts  of  districts.  In  sect.  107  the  power  of  mortgaging  rates  is  care- 
fully confined  to  rates  on  the  part  of  the  district  for  the  benefit  of 
which  the  money  is  borrowed.  As  to  the  risk  of  a  multiplicity  of  rates, 
it  is  not  likejy  that  such  a  multiplicity  will  arise  :  moreover,  the  pre- 
mises in  an  urban  district  which  is  generally  benefited  will  be  rated 
with  that  district :  but  that  is  quite  different  from  rating  a  whole  por- 
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tion  of  a  district  deriving  no  benefit.  If  there  be  a  discretion,  the 
appeal  certainly  does  not  lie :  but  that  cannot  be  inferred  from  the 
word  «maj/'  any  more  than  it  can  be  inferred  that  it  is  discretionary 
with  a  justice  to  summon  for  non-payment  of  rates  from  the  word 
"may"  in  sect.  103. 

Poihley^  in  reply. — If  the  argument  on  the  other  side  be  valid,  it 
shows,  not  that  the  rate  is  bad,  but  that  a  mandamus  ought  to  go  com- 
manding The  Local  Board  to  divide  the  district.  There  is  no  part  capa- 
ble of  a  separate  rate  till  there  has  been  a  division  under  sect.  89.  If 
8uch  a  division  were  made,  that  could  not  be  the  subject  of  appeal. 

Cur.  adv,  vulL 

Coleridge,  J.,  now  delivered  the  judgment  of  the  Court. 

The  question  raised  in  this  case  is  one  of  very  general  application  and 
great  importance :  namely,  whether  the  occupier  of  premises  within  a 
district  under  the  management  of  a  local  board  of  health  may  be  assess- 
ed to  a  special  district  rate  where  the  premises,  in  respect  of  which  he 
is  so  assessed,  derive  no  direct  and  immediate  *benefit  from  the  r^^^^ 
works  to  meet  the  expense  of  which  the  rate  is  imposed.  •- 

The  answer  to  this  question  depends  mainly  on  the  construction  to 
be  given  to  the  86th,  88th,  and  89th  sections  of  The  Public  Health  Act, 
1848.  And,  upon  an  examination  of  these,  we  are  of  opinion  that  the 
circumstance,  that  the  premises  in  respect  of  which  the  occupier  is 
assessed  are  not  directly  and  immediately  benefited  by  the  work  exe* 
cated,  that  is,  receive  no  direct  or  immediate  improvement  therefrom, 
is  not  in  itself  sufficient  to  invalidate  the  assessment,  if  the  district,  or 
part  of  district,  in  which  they  are  situated  and  of  which  they  form  part, 
does  receive  such  benefit.  It  is  obvious  that  to  come  to  any  other  oon- 
closion  would  be  of  extreme  inconvenience ;  for  it  must  then  become  a 
matter  of  inquiry,  in  the  imposition  of  every  rate,  whether  each  par- 
ticular house  or  property  may  receive  benefit  from  the  work ;  and  the 
validity  of  the  rate  would  depend  on  the  inquiry  having  been,  or  being 
considered  to  have  been,  accurately  conducted.  Nor  is  this  inconveni- 
ence only  to  be  objected  to  such  a  construction ;  but  injustice  equally ; 
for,  although  the  premises  may  receive  no  direct  and  immediate  improve- 
ment, yet  both  the  owner  and  the  occupiei*  who  are,  upon  the  hypothesis, 
to  contribute  nothing  may  receive  both  personally  and  indirectly,  in  a 
pecuniary  point  of  view,  a  very  great  benefit  from  the  work.  As  to 
the  former,  who  can  doubt  that  his  estate  will  be  improved  in  saleable 
valae  from  the  sanatory  improvement  of  the  market  town  in  the  neigh- 
bourhood of  which  it  is  situate  ?  And  the  occupier,  a  farmer  who  fre- 
quents the  market  in  the  town,  which  was  stinking  and  unwholesome; 
with  no  supply  of  water  and  no  sewer,  but  is  now  sweet  and  wholesome, 
and  *well  watered,  who  returns  through  streets  and  roads  which  r^^oc 
were  unlighted  and  dangerous,  and  now  are  safe  and  well  lighted,  ^ 
who  contributed,  through  the  poor-rate,  to  the  maintenance  and  medical 
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care  of  an  unhealthy  pauper  population,  who  now  lire  in  houses  sup 
plied  with  water  and  in  streets  well  sewered,  and  among  whom  there 
are  now  fewer  sick  and  unemployed, — such  a  farmer,  though  bis  farm 
may  lie  too  high  to  need,  or  too  low  to  be  capable  of  using,  the  common 
sewer,  or  too  distant  from  the  line  or  market  to  benefit  by  the  water  or 
the  gas  supply,  yet  receives  undoubtedly,  not  only  benefit,  but  benefit 
precisely  of  that  kind  which  it  must  be  considered  the  Legislature  had 
in  view  for  the  population  of  all  classes  when  it  passed  a  public  health 
Act,  and  provided  the  machinery  of  local  boards  of  health. 

These  are  considerations,  however,  which,  although  not  without  their 
weight  a  priori,  do  not  decide  the  case,  which  must  depend  upon  an  exa- 
mination of  the  sections  before  mentioned.  The  86th  section  begins  the 
division  of  the  statute  which  provides  for  the  rates ;  and  it  enacts  that, 
whenever  any  expenses  are  incurred  in  making,  enlarging,  or  altering 
a  sewer,  or  in  any  other  works,  matters,  or  things  of  a  permanent  nature, 
and  executed  or  done  for  the  benefit  of  any  district  or  part  of  a  district, 
the  Local  Board  shall  make  and  levy,  in  respect  of  the  premises  situate 
in  the  district  or  part  of  a  district,  for  the  benefit  of  which  the  expenses 
are  incurred,  a  rate  or  rates  to  be  called  special  district  rates.  tVhere 
the  expenses  are  incurred  in  sewers  or  permanent  works,  executed  for 
the  benefit  of  the  district  or  part  of  district,  a  rate  is  to  be  laid  on  the 
premises  therein  generally.  This  is  the  natural  meaning  of  the  language: 

*48fil  *°^  ^^  ™*y  ^®^^  ^^  ^^^^  *  work  may  benefit  *a  district,  or,  in  casp 
-^  of  such  division,  a  part  of  a  district,  without  extending  its  benefit 
directly  to  every  tenement  within  the  district  or  part  of  district,  as  the 
case  may  be :  and  the  proviso  which  immediately  follows  shows  that  the 
Legislature  contemplated  such  a  case ;  for,  in  the  single  case  of  making 
a  new  sewer,  it  provides  that,  if  it  appear  to  the  Local  Board  that  anj 
premises  were  sufficiently  drained  before  it  was  made,  they  shall  deduct 
from  the  amount  of  the  rates  otherwise  chargeable  in  respect  of  them 
such  a  euniy  and  for  such  time^  as  the  said  Local  Board  may,  under  all 
the  circumstances  of  the  case,  deem  to  be  just.  The  provision  in  this 
case,  while  it  shows  that  cases  of  this  kind  were  not  overlooked  by  the 
Legislature,  excludes,  by  being  express  for  this,  the  implication  in  anj 
other :  and  it  is  remarkable  that  even  in  this  the  allowance  made  is  only 
partial,  temporary,  and  at  the  discretion  of  the  Board.  The  87tb  sec- 
tion contains  nothing  that  bears  on  the  present  question :  but  the  88th 
'  section  furnishes  two  remarks  which  are  material.  The  enacting  part 
makes  all  property  assessable  to  the  relief  of  the  poor  assessable  abo  to 
the  rates,  both  special  and  general,  which  the  Act  gives  the  power  of 
imposing,  and  then,  in  the  first  proviso,  provides  for  the  case  of  a  dis- 
trict or  part  of  a  district  in  which  there  is  no  poor-rate.  In  passing,  we 
mention  this  as  showing  the  meaning  of  the  term  "  part  of  a  district,'* 
that  it  is  used  to  express,  not  a  mere  farm  or  house  or  tenement,  but 
some  recognised  or  new  formed  division  of  territory.     The  last  proviso 
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in  the  section  furnishes  the  same  remark.  But  that  which  intervenes  is 
more  material,  in  which  particular  kinds  of  property  are  enumerated, 
such  as  land  purely  agricultural,  woodlands,  market  gardens,  nursery 
grounds,  land  covered  with  water,  canals,  towing  paths,  railways ;  the 
occupiers  *of  these  are  not  entirely  exempted,  but  are  to  pay  only  r^^o^ 
on  one-fourth  of  the  net  annual  value :  and  yet  how,  upon  the  •- 
appellant's  argument,  would  some  of  these  at  least  have  less  ground  to 
claim  an  entire  exemption  than  himself?  In  the  three  instances  last 
specified,  canals,  towing  paths,  and  railways,  nothing  is  more  likely  than 
that  they  may  extend  miles  from  the  town  in  respect  of  which  the  sewers 
might  have  been  made.  The  89th  section  contains  a  provision  on  which 
some  stress  was  laid  in  the  argument,  and  which  it  is  right  to  notice. 
By  it  it  is  enacted :  "  That  the  said  Local  Board  may  from  time  to  time 
divide  their  district,  or  any  street  therein,  into  one  or  more  parts,  for 
all  or  any  or  either  of  the  purposes  of  this  Act,  and  make  a  separate 
assessment  upon  any  such  part  for  or  in  respect  of  all  or  any  of  the 
purposes  for  which  the  same  is  formed."  It  wan  urged,  on  behalf  of  the 
appellant,  that,  although  this  power  was  given  in  enabling  terms  only, 
yet  that,  in  advancement  of  the  ends  of  justice,  they  must  be  construed 
as  compulsory.  And,  no  doubt,  there  are  many  cases  in  which  "may** 
has  been  construed  to  be  equivalent  to  "  shall."  But  the  subject-matter 
here,  the  thing  to  be  done,  is  of  such  a  nature  that  it  can  scarcely  be 
other  than  discretionary  with  the  Board  whether  to  exercise  their  power : 
and  we  see  no  reason  to  think,  from  the  statement  of  facts,  that  they 
have  done  wrong  in  abstaining.  On  the  review,  therefore,  of  the  sections 
of  the  Act,  as  well  as  on  the  general  grounds  first  stated,  our  judgment 
will  be  for  the  respondents  :  and,  after  this  statement  of  our  view,  it  will 
not  be  necessary  to  give  any  specific  answers  to  the  questions  put  to  us 
at  the  end  of  the  case.  Judgment  for  respondents. 
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In  this  Vacation, 

Mr.  Justice  Mauls  resigned  the  office  of  Judge  of  the  Court  of  Com- 
mon Pleas.  He  was  afterwards  sworn  in  a  member  of  Her  Majesty's 
Privy  Council. 

He  was  succeeded  bj  Jambs  Shaw  Willes,  of  The  Inner  Temple, 
Esquire,  Barrister  at  law,  who  had  previously  been  called  to  the  degree 
of  the  coif,  when  he  gave  rings  with  the  motto  Nan  sine  vigUiis.  He 
afterwards  received  the  honour  of  Knighthood. 

In  the  same  Vacation,  Charles  Shapland  Whitmorej  of  The  Inner 
Temple,  Esquire,  William  Overend^  of  Lincoln's  Inn,  Esquire,  Percival 
Andree  Pickering,  of  The  Inner  Temple,  Esquire,  James  PlaitUd 
Wihicy  of  The  Inner  Temple,  Esquire,  and  William  BovUl,  of  The  Middle 
Temple,  Esquire,  were  appointed  Her  Majesty's  counsel. 
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CASES 

ARGUED  AND  DETERMINED 
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THE  QUEEN'S  BENCH, 
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XIX.  VICTORIA.    1856. 
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The  Judges  who  usually  sat  in  Banc  in  this  Term  were : — 

Lord  Campbell,  G.  J.  Wightman,  J. 

Coleridge,  J.  Erle,  J. 


The  QUEEN  v.  The  Justices  of  the  ISLE  OF  ELY.    Nov.  2. 

A  partf  who  had  applied  for  a  beer  license,  under  stat.  9  G.  4,  c.  01 » which  was  refased,  appealed 
against  the  refnsal  to  the  October  Quarter  Sessions,  and  entered  into  a  recognisance  to  try  the 
appeal,  abide  the  judgment  of  the  Court,  and  pay  such  coftf  as  the  Court  might  award.  The 
appeal  was  dismissed;  and  the  Court  ordered  the  appellant  to  pay  costs  to  the  respondent, 
"forthwith."  A  blank  was  left  in  the  order,  as  to  the  sums,  which  the  clerk  of  the  peace  had 
not  time  to  fix  before  the  Sessions  a^oumed.  The  Sessions  adjourned  to  the  next  Noyember. 
Before  the  adjournment  day,  the  clerk  of  the  peace  fixed  the  costs,  and  filled  up  the  order. 
After  the  adjourned  sessions  had  terminated,  but  before  the  next  sessions,  which  were  held  on 
the  next  January,  payment  was  demanded  of  the  appellant,  who  did  not  pay.  On  afBdavit  of 
thif,  the  Sessions  holdea  in  January  estreated  the  reoognisanoe. 

Held :  that  the  Sessions  had  power  to  estreat  the  recognisance,  and  that  process  might  be  taken 
'  upon  it  under  stat  3  G.  4,  c  46. 

Held,  also^  that  it  was  not  neeessary  that  the  order  should  direet  the  oosts  to  be  paid  to  the  clerk 
of  the  peace,  under  stat  11  k  12  Vict  c.  43,  s.  37. 

Natlor,  in  last  Term,  obtained  a  rule  calling  on  the  keepers  of  the 
peace  and  justices  in  and  for  the  ^Isle  of  Ely  to  show  cause  why  r^AKics 
a  certiorari  should  not  issue  to  remove  all  orders  made  by  them  ^ 
at  the  General  Quarter  Sessions,  holden  in  and  for  the  said  Isle  on  3d 
January,  1855,  whereby  the  recognisances  entered  into  by  Jeffrey  Ely, 
as  appellant,  and  his  sureties,  in  the  appeal  after  mentioned,  ^ere 
ordered  to  be  estreated,  and  also  the  said  recognisances,  and  the  order 
of  Sessions  on  which  the  order  to  estreat  was  made,  or  purported  to  be 
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made,  and  also  the  roll  made  up  bj  the  clerk  of  the  peace  and  trans- 
mitted to  the  sheriff  in  the  said  matter,  and  also  the  several  writs 
directed  to  the  sheriff  in  the  said  matter,  and  the  sheriff's  returns 
thereto.  The  rule  set  forth  the  grounds  for  the  certiorari ;  which  were 
not  all  finally  insisted  upon :  those  upon  which  the  decision  of  the  Conrt 
was  pronounced  will  sufficiently  appear  from  the  argument  and  the 
judgments. 

From  the  affidavits,  in  support  of  and  opposition  to  the  rule,  the  fol- 
lowing facts  appeared. 

At  the  general  annual  licensing  sessions  for  the  Isle  of  Ely,  holden 
in  September,  1854,  Jeffrey  Ely  applied  for  a  license  to  sell  exciseable 
liquor  by  retail  to  be  drunk  in  his  house  or  on  the  premises  thereunto 
belonging.  The  license  was  refused ;  and  J.  Ely  appealed  against  the 
refusal.  The  appeal  was  tried  at  the  general  quarter  sessions  holden 
in  October,  when  it  was  ordered  '^  that  this  appeal  be  dismissed,  and 
that  the  appellant  forthwith  pay  to  the  respondents,  or  to  whom  tbej 
shall  appoint,  the  sum  of  22L  16«.,  by  way  of  costs,  to  indemnify  the 
said  respondents  for  the  costs  of  and  attending  this  appeal."  The  sum 
was  not  inserted  in  the  order  as  drawn  up  at  sessions ;  and,  owing  to 
the  clerk  of  the  peace  being  engaged  by  his  attendance  in  Court  during 
*4.Qn  *^®  sessions,  it  was  left  in  blank  till  after  *  the  adjournment  of 
■*  the  sessions:  which  adjournment  was  to  14th. November,  1854. 
Immediately  upon  the  making  of  the  order,  the  attorney  for  the  respon- 
dents delivered  their  bill  of  costs  to  the  clerk  of  the  peace ;  and  he, 
after  the  adjournment  and  before  the  14th  November,  taxed  the  costs 
at  the  sum  inserted  in  the  order,  without  further  communication  with 
either  party,  and  inserted  the  amount  in  the  order.  On  2d  Januarv, 
1855,  J.  Ely  was  served  with  a  copy  of  the  complete  order ;  and  pay- 
ment of  the  costs  was  demanded  of  him.  He  did  not  pay  such  costs. 
The  next  general  quarter  sessions  were  holden  on  8d  January ;  vhen 
the  Court,  upon  proof  by  affidavit  of  the  demand  and  non-payment, 
ordered  an  estreat  of  the  recognisances  of  J.  Ely  and  his  sureties, 
which  had  been  entered  into  upon  the  appeal,  and  which  were  con- 
ditioned to  try  the  appeal,  and  to  abide  the  judgment  of  the  Courts  and 
pay  such  costs  as  might  be  awarded  by  the  Court.  On  5th  January,  X 
Ely  was  taken  by  the  sheriff,  in  pursuance  of  a  writ  from  the  clerk  of 
the  peace. 

Couch  now  showed  cause. — One  objection,  made  in  support  of  the 
rule,  is  that  the  order  of  the  October  Sessions  directed  the  costs  to  be 
paid  to  the  respondents  or  their  appointee ;  and  that  it  ought  to  have 
directed  payment  to  the  clerk  of  the  peace.  Regina  v.  Hellier,  17  Q. 
B.  229  (E.  C.  L.  R.  vol.  79),  appears  to  show  that,  if  the  costs  were 
here  given  under  stat.  9  G.  4,  c.  61,  s.  29,  the  order  would  be  bad,  that 
statute  being,  for  this  purpose,  repealed  by  stat.  11  &  12  Vict.  c.  48, 
which,  by  sect.  27,  requires  the  order  to  direct  the  costs  to  be  paid  to 
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the  clerk  of  the  peace.  But  there  the  appeal  was  against  a  conviction 
in  a  penalty  for  an  *ofrence  against  the  tenor  of  the  appellant's  r^i^Aqo 
license.  The  present  is  not  an  appeal  against  any  "  conviction  ^ 
or  order,"  such  as  designated  in  stat.  11  &  12  Vict.  c.  43,  s.  27,  but 
against  a  refusal  to  grant  the  license ;  the  appeal  is  given  by  sect.  27 
of  Stat.  9  G.  4,  c.  61.  Even  if  the  giving  of  costs  on  such  an  appeal 
were  within  stat,  12  &  18  Vict.  c.  45,  s.  5,  the  remedy  given  by  that 
statute  is  merely  cumulative.  On  this  point,  Begina  v,  Huntley,  3  E. 
k  B.  172  (E.  C.  L.  R.  vol.  77),  is  a  direct  authority. 

Secondly,  objection  will  be  made  to  the  jurisdiction  of  the  January 
Sessions.  Under  stat.  8  G.  4,  c.  46,  s.  2,  recognisances  forfeited  at 
quarter  sessions  are  to  be  entered  on  the  roll,  which  is  to  be  sent  to  the 
sheriff:  and  he  is  to  levy  by  distress,  or,  in  default  of  distress,  to  take 
into  custody.  Where  the  party  is  taken  into  custody,  he  may  be  dis- 
charged at  the  next  sessions,  if  the  Court  think  fit ;  sect.  6 :  and  this 
statute  puts  an  end  to  the  jurisdiction  of  the  Exchequer  as  to  such 
recognisances;  Rex-r.  Thompson,  8  Tyrwh.  58.  But  it  will  be  argued 
that  the  estreat  could  have  been  made  only  at  the  sessions  preceding, 
inasmuch  as  the  order  of  the  October  sessions  directed  the  costs  to  be 
paid  "  forthwith ;"  and  that  the  forfeiture  therefore  accrued  at  the  Octo- 
ber sessions.  If  that  were  held,  it  would  hardly  be  possible  to  estreat 
snch  recognisances  at  all,  because  the  cognisor  could  not  be  said  to 
forfeit  them  till  the  sessions  were  over.     The  Court  then  called  on 

Keaney  in  support  of  the  rule. — As  to  the  objection  first  mentioned : 
if  the  ground  of  decision  in  Regina  v,  Huntley  was  that  the  remedy 
given  by  stat.  12  k  18  *Vict.  c.  45,  s.  6,  is  merely  cumulative,  r^^qq 
the  objection  must  fail.     [Lord  Campbell,  C.  J. — We  all  took  ^ 
that  view.] 

As  to  the  other  objection.  The  October  sessions  ceased  tt  exist 
after  the  termination  of  the  adjourned  sessions  in  November.  The 
January  sessions  had  no  power  to  estreat  the  recognisance,  there  having 
been  no  forfeiture  of  which  they  could  take  notice.  In  Rex  v.  Cossins, 
Parker,  54,  it  was  held  that,  for  misbehaviour  committed  out  of  Court, 
the  Court  ought  not  to  estreat ;  but  that  there  should  be  some  proceed- 
ing of  Court  to  make  the  fact  of  forfeiture  appear.  [Erle,  J. — 
There  the  recognisance  was  for  good  behaviour.]  It  was  so :  and  here, 
no  doubt,  the  recognisance  is  to  abide  the  order  of  the  Court,  and  pay 
costs  as  awarded.  But  the  principle  must  be  the  same,  whether  tho 
forfeiture  be  by  ill-behaviour  in  committing  violence  or  in  refusing  to 
obey  a  lawful  order.  Besides,  the  order  is  here  made  in  the  absence 
of  the  party :  he  might  have  shown  that  the  demand  had  been  im- 
properly made.  [Erle,  J. — Is  a  demand  necessary  ?  Coleridge,  J. — 
There  is  no  rule  Nisi  granted  to  estreat  recognisances  forfeited  by  non- 
appearance.] The  default  there  takes  place  in  conspectu  curiae.  The 
proper  course,  where  the  misbehaviour  is  out  of  Court,  is  to  proceed  by 


493  REGINA  v.  ISLE  OF  ELY.    M.  T.  1855. 


scire  facias  on  the  estreat ;  Regina  r.  The  Justices  of  the  West  Riding, 
7  A.  &  E.  583  (E.  C.  L.  R.  vol.  84),  vhere  numerotis  authorities  are 
collected.  [Lord  Campbell,  C.  J. — There  the  Court  thought  stat.  3 
G.  4,  c.  46,  applicable  if  the  recognisance  were  forfeited  at  the  Court 
of  Quarter  Sessions  itself,  for  matters  immediately  connected  with  its 
♦iQdl  ^^°  proceedings."  Is  not  *that  the  present  case  ?]  There  was 
^  no  forfeiture  here  for  anything  connected  with  the  proceedicgs 
of  the  January  sessions.  Stat.  3  G.  4,  c.  46,  s.  2,  first  gave  power  to 
the  sessions  to  issue  its  own  process  for  levying  the  amount  of  estreated 
recognisances ;  before  that,  the  sessions  could  merely  order  the  estreat. 
This  section  gave  the  power  in  respect  of  recognisances  forfeited  at  such 
sessions  only  when  the  forfeiture  is  at  such  sessions ;  sects.  5  &  6  gate 
the  subsequent  sessions  power  to  deal  with  the  case  after  levy  or  capture. 
That  statute  was  afterwards  amended  by  stat.  4  G.  4,  c.  37,  which 
requires  subsequent  sessions  to  continue  on  the  roll  forfeited  recogni- 
sances not  levied.  But  there  is  no  power  to  estreat  in  respect  of  re* 
cognisances  forfeited  at  previous  sessions.  [Lord  Campbell,  C.  J.— 
When  do  you  say  the  estreat  may  be  made  ?]  If  the  order  is  to  pay 
forthwith,  the  sessions  may  estreat  unless  payment  be  made  directly: 
at  any  rate,  in  this  instance,  the  adjourned  sessions  in  November  might 
have  estreated ;  but,  if  the  forfeiture  was  not  complete  till  after  the 
expiration  of  the  sessions  at  which  the  order  was  made,  the  only  remedy 
is  by  scire  facias. 

Lord  Campbell,  C.  J. — This  case  has  been  very  ingeniously  argued 
by  Mr.  Keane :  but  I  cannot  see  that  the  order  to  estreat  was  bad.  The 
cases  of  Rex  v.  Cossins  and  Regina  i^.  The  Justices  of  the  West 
Riding  do  not  show  that  the  January  sessions  had  no  jurisdiction  and 
that  the  only  remedy  was  by  scire  facias.  In  those  cases  the  recogni- 
sances were  for  good  behaviour.  Here,  as  Mr.  Keane  candidly  admits, 
*d0^1  ^^^  ^recognisance  is,  to  abide  the  order  of  the  Court.  If,  there- 
^  fore,  the  order  to  estreat  was  made  in  proper  time,  and  there 
was  power  to  estreat,  there  need  not  be  a  scire  facias.  The  question, 
therefore,  is  whether  the  estreat  was  properly  made  at  the  January 
sessions.  Stat.  3  G.  4,  c.  46,  seems  to  be  directed  to  giving  power  to 
the  sessions  to  act  upon  a  recognisance  which  has  been  estreated  in  the 
proper  time.  Now  here  the  estreat  could  not  have  been  made  earlier. 
It  could  not  have  been  made  at  the  original  October  sessions ;  for  they 
were  over  before  the  amount  was  filled  up.  Nor  could  the  estreat  hare 
been  made  at  the  adjourned  sessions  in  November ;  for  at  that  time 
there  was  nothing  to  show  that  there  had  been  a  forfeiture.  The  Janu- 
ary sessions  was  therefore  the  first  at  which  the  estreat  could  be  made. 
The  sessions  is  a  standing  Court  for  some  purposes :  and  this  was  the 
first  occasion  on  which  that  Court  had  power  to  make  the  order.  There- 
fore the  order  then  made  was  good. 

Coleridge,  J. — I  am  of  the  same  opinion.    In  order  to  give  a  reason 
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able  interpretation  to  stat.  3  0.  4,  c.  46,  we  are  to  consider  that  sect. 
2  is  directed  to  two  cases.  The  first  is  where  the  recognisance  is  for- 
feited before  a  justice  of  peace  out  of  quarter  sessions :  there  the  justice 
is  to  certify  to  the  clerk  of  the  peace,  and  he  is  to  insert  the  recogni- 
sance in  his  roll.  The  second  case  is  where  the  forfeiture  takes  place 
at  quarter  sessions :  there  the  clerk  of  the  peace  himself  takes  notice 
of  the  forfeiture,  and  enters  it  in  the  roll.  In  neither  case  has  the 
party  an  opportunity  of  coming  in  and  satisfying  the  Court  of  Quarter 
Sessions  that  there  is  no  forfeiture.  If  wrong  is  don^  to  him,  there  is 
an  ultimate  remedy  given  to  *him  by  sects.  5  and  6,  which  enable  r^^q/* 
him  to  apply  to  a  subsequent  sessions.  Now,  unless  you  sup-  ^ 
pose  this  recognisance  to  have  been  forfeited  at  the  January  sessions, 
there  are  no  means  of  estreating  at  all.  It  is  not  made  out  how  long 
before  the  breaking  up  of  the  Court  in  November  the  money  ought  to 
have  been  paid.  Often  such  a  payment  is  impossible  before  the  end  of 
sessions ;  and  then  the  party  may  make  payment  at  any  time  before 
the  next  sessions :  if  he  does  not,  that  is  the  first  sessions  at  which 
there  can  be  an  estreat. 

WiGOTMAN,  J. — I  am  of  the  same  opinion,  and  for  the  same  reasons. 

Erlb,  J. — I  think  it  clear  that  this  recognisance  was  forfeited  at  the 
January  sessions.  The  recognisance  was,  to  abide  such  order  as  should 
be  made  at  the  October  sessions.  Was  the  order  which  was  made  dis- 
obezed  ?  I  do  not  find  that,  during  the  sittings  of  that  Court  of  Ses- 
sioni,  it  was  disobeyed.  « Forthwith*'  does  not  necessarily  mean 
instanter :  unless  my  memory  deceives  me,  the  word  has  been  held  to 
comprise  a  week  in  the  case  of  an  order  in  bastardy.  The  order  there- 
fore Bright  be  obeyed  at  some  time  after  the  October  sessions,  and  that 
sessions  could  not  treat  it  as  forfeited  by  disobedience  during  theic 
sitting.  Then  the  recognisance  is  brought  before  the  January  sessiox^ :: 
ex  parte,  it  is  true ;  but  that  is  in  analogy  with  the  practice  of  makiig;: 
a  rule  absolute  in  the  first  instance  for  attachment  for  non-payment  of 
oosts.  The  cases  where  the  recognisance  was  for  good  behaviour  are 
therefore  of  no  application.  Rule  discharged,  with  costs*. 
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Count  on  a  contract  by  plainttflT  to  deliver  to  defendant  at  C.  n  cargo  in  March.  Breach^  tbtt 
defendant  would  not  accept,  or  pay  for,  the  goods.  Pleaa:  (1)  Non  ossampsit;  (2j  Thatpbii- 
tifiTwas  not  ready  or  willing  to  deliver  at  C.  in  March.     Issue  thereon. 

At  the  trial,  it  oppeared  that  defendant  had  by  letter  requested  plaintiff  to  postpone  the  pbipin»t 
for  defendant's  convenience;  that  the  ship  arrived  in  C.  on  the  evening  of  the  Slst  Mareh,  ni 
consequently  that  the  cargo  was  not  ready  for  delivery  till  April.  The  Judge,  on  pUiDtiff'i 
application,  amended  the  count  by  inserting  an  averment  that,  at  defendant's  request,  pUuQtlff 
delayed  the  shipment,  and  defendant  promised  to  accept  a  delivery  of  that  shipment  witk  t»- 
Bonablo  speed,  and  exonerated  plaintiff  from  delivering  in  March.  Defendant  objected  to  xhi 
amendment  being  made,  and  requested  a  postponement  of  the  trial,  which  the  Judge  refoied. 
Thereupon  defendant  refused  to  alter  his  plea,  or  appear  farther;  and  the  jary,  under  tkc 
Judge's  direction,  assessed  the  damages. 

On  a  motion  for  a  new  trial, 

Held  :  that,  whether  the  discretion  of  a  Judge  at  Nisi  Prins  in  making  an  amendment  to  raise 
the  real  point  in  controversy,  and  in  imposing  terms,  be  reviewable  in  banc  or  not,  it  wu  h 
this  case  properly  exercised.  And  that,  no  injustice  being  suggested  to  have  been  sustaioeyi 
by  defendant  in  consequence  of  the  refusal  to  postpone  the  trial,  the  discretion  of  the  Jadgt 
in  that  respect  ought  not  to  be  reversed. 

Rulo  refused. 

The  first  count,  as  originally  framed,  stated  a  contract  by  vhicb 
plaintiff  was  to  deliver  to  defendant  a  cargo  of  potatoes,  say  50  to  lOO 
tons,  at  Cardiff,  in  any  part  of  the  month  of  March,  1855,  at  6/.  lOi. 
per  ton.  Averment  of  general  performance.  Breach  :  that  defendant 
would  not  accept  or  pay  for  the  potatoes.  Second  count  for  goods  l»r- 
gained  and  sold.  Pleas:  1.  To  first  count,  Non  assumpsit.  2.  To  2d 
count.  Never  indebted.  3.  To  first  count.  That  plaintiff  was  not  ready 
and  willing  to  deliver  the  potatoes  in  Cardiff  in  any  part  of  tbe  montk 
of  March.     Issues  thereon. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  last  Spring  Amies 
for  Glamorganshire,  it  appeared  that  the  contract  declared  on  was  made 
between  the  plaintiff,  a  merchant  at  Waterford,  and  the  defendant,  a 
merchant  at  Cardiff.  The  plaintiff  gave  in  evidence  letters  from  tke 
defendant,  requesting  him  to  delay  the  shipment,  as  prices  had  fallen. 
The  plaintiff  did  delay  the  shipment  till  the  18th  day  of  March,  but 
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refused   to  delay  it  *longer.     The  vessel,  having   sailed  fron 


Waterford  on  the  18th  March,  entered  Cardiff  on  the  evening  of 
Saturday  the  Slst  March,  and  was  not  ready  to  discharge  her  cargo  till 
Monday,  April  2d.  Lord  Campbell,  C.  J.,  expressed  his  opinion  to  be 
that  the  3d  plea  was  proved ;  but,  on  the  application  of  the  plaintiffs 
counsel,  he  allowed  the  first  count  to  be  amended  by  inserting  an  aver- 
tnent  "  that,  before  any  breach  of  the  agreement,  defendant  requested 
plaintiff  not  to  ship  the  cargo  of  potatoes  for  Cardiff  before  the  latter 
end  of  the  said  month  of  March,  and  agreed  to  accept  and  pay  for  the 
cargo  if  it  should  be  thereupon  conveyed  to  Cardiff  and  delivered  there 
with  all  reasonable  diligence  in  that  behalf;  and  the  defendant  thereby 
exonerated  and  discharged  plaintiff  from  delivering  the  cargo  in  tbe 
month  of  March." 
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The  defendant's  counsel  objected  to  the  amendment,  and  requested  a 
postponement  of  the  trial ;  but  he  did  not  suggest  that,  in  the  event  of 
a  postponement,  any  fresh  evidence  could  be  procured.  Lord  Campbell, 
C.  J.,  refused  to  postpone  the  trial ;  whereupon  the  defendant's  counsel 
declined  to  plead  fresh  pleas  to  the  amended  count,  or  to  appear  further 
at  the  trial.  The  verdict  was  then  entered  for  the  defendant  on  the 
issue  on  the  second  plea,  and  also  on  the  issue  on  the  third  plea,  which 
still  remained  on  the  record,  but  was  made  bj  the  amendment  imma- 
terial ;  and  for  the  plaintiff  on  the  first  issue,  with  771.  damages. 

E,  S.  Giffard  now  moved  for  a  new  trial,  on  the  ground  that  the 
amendment  ought  not  to  have  been  made. — [Lord  Campbell,  C.  J. — 
Have  you  affidavits  of  anything  now  to  show  that  the  amendment,  or 
the  refusal  to  ^postpone  the  trial,  has  worked  injustice ;  or  is  r«  jgo 
the  motion  only  on  the  grounds  appearing  at  the  trial  ?]  There  ^ 
is  no  affidavit  of  anything  beyond  what  appeared  at  the  trial.  [Cole 
niDGE,  J. — Is  the  discretion  of  a  Judge  at  Kisi  Prius,  making  an  amend- 
ment under  The  Common  Law  Procedure  Act,  1854  (17  &  18  Vict.  c. 
125),  s.  96,  subject  to  review  ?  Erlb,  J. — In  Wilkin  v.  Reed,  15  Com. 
B.  192  (E.  C.  L.  R.  vol.  80),  the  Court  of  Common  Pleas  did  in  fact 
renew  the  discretion  of  the  Judge.  They  thought  it  rightly  exercised, 
and  therefore  had  not  to  decide  what  their  powers  would  have  been  if 
thej  had  come  to  the  conclusion  that  it  was  wrongly  exercised.  Wight- 
man,  J. — It  will  be  better  to  hear  what  it  is  that  is  said  to  be  wrong, 
before  determining  whether  we  can  review  it  or  not.]  The  correspond- 
ence, if  looked  into,  will  not  bear  out  the  interpretation  put  upon  it ; 
and,  though  the  defendant's  counsel  did  not  traverse  it,  the  defendant 
should  not  be  concluded  by  that  which  was  a  course  taken  in  a  hurry, 
the  Judge  having  refused  to  postpone  the  trial. 

Coleridqe,  J. — I  am  of  opinion  that  there  should  be  no  rule.  lasae 
had  been  taken  upon  an  allegation  that  the  potatoes  were  not  delivered 
in  March.  It  appeared,  at  the  trial,  that  this  was  true,  but  that  it  did 
not  raise  the  real  question  in  controversy,  which  was  whether  the  pota- 
toes were  delivered  in  such  time  that  the  defendant  was  bound  to  accept 
them.  Then,  there  being  an  application  on  behalf  of  the  plaintiff  to 
amend  by  inserting  an  averment  whicli  would  raise  the  real  question,  and 
there  being  reasonable  ground  for  believing  that  *averment,  the  r^cAA 
amendment  was  properly  made,  even  if  the  defendant  had,  at  ^ 
the  time  of  the  application,  made  a  contrary  statement  as  to  the  fact ; 
for  amendments  are  to  be  made  on  the  allegations  of  the  parties,  to  raise 
the  case  the  truth  of  which  is  to  be  determined  on  a  traverse.  Then 
complaint  is  made  thait  the  trial  was  not  postponed.  If  it  had  appeared 
at  the  trial  that  there  was  ground  for  expecting  that  the  defendant 
could  procure  fresh  evidence  to  meet  the  altered  pleadings,  that  would 
have  been  a  reason  why  the  Judge,  in  the  exercise  of  his  discretion, 
ahould  have  delayed  the  trial.     Or  if  it  were  shown  now  that  there  was 
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ground  for  supposing  that  the  refusal  to  delay  the  trial  had  worked  anj 
injustice,  it  might  be  a  ground  for  our  interference.  But  nothing  of 
the  sort  was  suggested,  then  or  now.  I  am  therefore  of  opinion  that 
my  Lord  did  right ;  and,  that  being  so,  I  express  no  opinion  on  the 
gen  eral  question  of  the  power  to  review  the  Judge's  discretion,  as  that 
question  does  not  arise. 

WiGHTMAN,  J. — One  test  of  the  propriety  of  refusing  to  postpone  a 
trial,  when  an  amendment  has  been  made,  is  to  see  whether  the  party 
against  whom  it  has  been  made  could,  if  the  trial  were  postponed,  get 
other  evidence.  But  no  suggestion  of  that  kind  was  made  at  the  trial; 
nor  has  any  such  been  made  now.  The  amendment  itself  was  clearly 
right,  since  the  record  as  it  stood  did  not  raise  the  real  question.  It  is 
therefore  unnecessary  to  decide  the  general  question  whether  the  Judge's 
discretion  is  subject  to  review. 

Erle,  J. — I  am  clearly  of  opinion  that  the  Judge  did  right  in  making 
♦'iOn  ^^^^  amendment,  as  it  was  necessary  *to  raise  the  real  qnestion 
-'  between  the  parties.  I  am  by  no  means  of  opinion  that  a  Judge 
in  his  discretion  ought  always  to  postpone  a  trial  when  an  amendment 
is  made.  Under  the  old  system,  in  Brashier  v.  Jackson,  6  M.  &  W.  549,t 
Lord  Abinger  made  an  extensive  amendment  without  postponing  the  trial 
The  Court  in  banc  held  that  he  had  exceeded  his  powers,  and  made  abso- 
lute a  rule  to  enter  a  nonsuit,  doing  thereby  in  that  case  grievous  injns- 
tice.  I  believe  the  extended  powers  in  the  Common  Law  Procedure 
Acts  were  purposely  given  to  enable  the  Judge  in  such  cases  to  maie 
the  necessary  amendments,  with  or  without  postponement,  as  justice 
might  require.  And  I  think  that  the  Court  in  banc  ought  never  to 
reverse  the  discretion  of  the  Judge  at  the  trial,  unless  it  appear  affirma- 
tively that  injustice  has  in  fact  been  worked  thereby. 

Lord  Campbell,  C.  J. — I  still  think  the  course  I  took  at  the  trial 
right,  and  that  the  defendant  would  not  have  been  benefited  by  bis 
counsel  taking  any  other  course  than  he  did.  Rule  refused. 

On  a  subsequent  day  in  this  term.  Grove  obtained  a  rule  Nisi  for 
judgment  non  obstante  veredicto,  which  in  Hilary  Term  was  made  abso- 
lute, no  cause  being  shown. 


*cAoi  *FORTUNATUS  EDMUND  ANDREWS  v.  JOHN  ELLIOTT. 
^®2]  jy,^.  6. 

A  oAnse  was  tried  withont  a  Jury  before  a  CommissioDer  of  Nisi  Prius,  not  a  Jodge  of  th«  nperic? 

Courts.    The  parties  had  consented ;  and  the  Judge  in  open  Court  sanctioned  this  coarse ;  b«t 

there  was  neither  a  Judge's  order,  nor  a  consent  in  writing. 
The  unsuocessfol  party  having  moved  for  a  new  trial, 
Held :  that  the  Commissioner  having  general  jurisdiction  to  try,  the  parties  were  precluded  bj 

their  conduct  fh>m  questioning  the  verdict  on  account  of  the  absence  of  these  preliminaries. 

This  action,  in  which  issues  of  fact  were  joined,  stood  for  trial  at  the 
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last  Sammer  Assizes  for  Surrey.  It  was  proposed  in  the  Nisi  Prias 
Coart,  before  Wightman,  J.,  that  the  cause  should  be  tried  without  a. 
jury  before  Mr.  Bramwell,  Q.  C,  whose  name  was  in  the  commission 
of  Nisi  Prius.  The  learned  Judge  approving  of  this,  the  cause  was 
tried  before  Mr.  Bramwell,  the  attorneys  for  both  parties  attending, 
and  the  plaintiff  being  examined  as  a  witness.  The  verdict  passed  for 
the  defendant.  There  was  no  summons,  nor  any  written  consent  to  the 
trial. 

Eom  now,  on  behalf  of  the  plaintiff,  moved  for  a  new  trial  on  affida- 
vits, which  disclosed  the  above  facts,  and  also  other  grounds,  which  it 
is  unnecessary  to  specify,  as,  in  the  opinion  of  the  Court,  they  at  most 
amounted  to  objections  to  the  verdict  as  against  the  weight  of  evidence. 

Horn,  in  support  of  his  motion. — The  jurisdiction  to  try  issues  in 

fact  without  a  jury  is  given  by  The  Common  Law  Procedure  Act,  1854 

(17  k  18  Vict.  c.  125),  sect.  1.     «  The  parties  to  any  cause  may,  by 

consent  in  writing,  signed  by  them  or  their  attorneys,  as  the  case  may 

be,  leave  the  decision  of  any  issue  in  fact  to  the  Court,  provided  that 

the  Court,  upon  a  rule  to  show  cause,  or  a  Judge  on  summons,  shall,  in 

their  or  his  discretion,  think  fit  to  allow  such  trial."     *[Wight-  r-^cr^n 

MAK,  J. — ^There  was  no  summons ;  but,  on  an  application  to  me  ^ 

in  open  Court,  I  expressed  my  approval  of  the  course  proposed ;  and 

the  parties,  their  attorneys  and  counsel,  acted  upon  this.     Goleribqe, 

J.— It  seems  very  like  a  trial  by  consent  before  only  eleven  jurymen. 

Can  either  party  impeach  that  verdict  ?    Lord  Campbell,  C.  J. — There 

appear  then  to  be  two  diffioulties  in  Mr.  Horn's  way.     First,  if  the 

objection  is  a  good  one  in  the  mouths  of  otheri^,  the  plaintiff  seems  by 

his  conduct  precluded  from  raising  it.     Secondly,  it  seems  no  more  than 

an  irregularity  which  can  be  waived,  and  has  been  waived.]    In  Lismore 

V.  Beadle,  1  Dowl.  P.  C.  N.  S.  666,  where  the  plaintiff,  in  an  action  for 

Qoliqoidated  damages,  had  obtained  a  writ  of  trial  before  the  sheriff, 

and  the  verdict  was  for  the  defendant,  a  rule  obtained  by  the  plaintiff 

to  set  aside  the  writ  of  trial  and  all  subsequent  proceedings  was  made 

absolute.     Wightman,  J.,  there   says:  «The  only  question   then   is, 

>vhether  the  act  of  the  plaintiff  makes  any  difference,  so  as  to  estop 

bim  from  taking  this  objection.     In  Lawrence  v,  Wilcock,  11  A.  &  E. 

941  (E.  C.  L.  R.  vol.  89),  however,  it  was  decided,  that  consent  cannot 

give  jurisdiction." 

Earn  then  relied  on  the  other  objections ;  the  argument  as  to  which 
i3  omitted. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  there  should  be  no  rule. 
With  respect  to  the  first  objection.  The  cause  was  tried  before  one  of 
the  Judges  included  in  the  commission  of  Nisi  Prius,  by  the  authority 
of  a  Judge  of  this  Court,  and  by  the  consent  of  both  parties.  Had 
the  direction  of  the  Judge  been  embodied  in  an  order,  and  the  consent 
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AOd!  ^^  ^^^  ^parties  been  reduced  to  writing  and  signed,  the  tml 
^  would  bare  been  perfectly  regular.  I  am  of  opinion  that,  r(}>\iM 
sic  stantibus,  it  is  not  competent  for  either  party  to  impeach  the  trial 
because  there  was  not  such  a  written  order,  nor  such  a  written  consent. 
Tok  raise  such  an  objection  after  verdict  is  against  good  faith :  but  that 
alone  is  not  a  sufficient  ground  for  refusing  the  rule ;  for,  if  Mr.  Brain* 
well  had  had  no  jurisdiction  to  try  the  cause,  consent  could  not  give  it 
to  him.  But  he  was  one  of  the  Commissioners  of  Kisi  Prius,  and,  when 
sitting  at  Nisi  Prius,  had  the  same  general  jurisdiction  to  try  the  cause 
that  a  Judge  of  the  superior  Courts  had.  The  Legislature  requires 
that  certain  preliminaries  shall  be  complied  with,  before  the  Judge, 
having  general  jurisdiction  to  try  causes,  shall  try  a  cause  without  a 
jury.  Therein  the  case  differs  from  those  of  writs  of  trial  before  the 
sheriff;  for  the  sheriff  has  no  jurisdiction  except  that  derived  from  the 
writ  of  trial.  Here  there  was  general  jurisdiction ;  and  the  parties 
who  have  consented  to  the  exercise  of  that  general  jurisdiction,  in  an 
instance  in  which  they  knew  that  the  statutable  preliminaries  had  not 
been  complied  with,  cannot  be  allowed  to  question  the  jurisdiction  on 
that  ground. 

The  other  objections,  if  they  aihount  to  anything,  are  objections  to 
the  verdict  as  against  the  weight  of  evidence :  but  the  verdict  in  such 
a  trial  cannot  be  questioned  on  that  ground. 

Coleridge,  J. — One  of  the  Commissioners  of  Nisi  Prius  tried  this 
cause,  having  the  same  general  jurisdiction  for  the  purpose  as  any  other 
Judge.  I  do  not  wish  to  be  understood  to  lay  down  that  the  trial  is 
♦^O'il  ^^^^  ^^^  every  purpose;  for  example,  I  express  no  opinion 
^  ^whether  a  witness  might  be  indicted  for  perjury  on  the  trial 
But  I  decide  on  the  ground  that  there  was  sufficient  general  jarisdi^ 
tion  to  try  the  cause,  and  that  the  plaintiff  is  precluded  by  his  conduct 
from  taking  this  objection. 

WiGHTMAN,  J. — I  am  of  the  same  opinion.  Mr.  Bramwell  had  gene- 
ral jurisdiction  to  try;  and  the  parties  are  precluded  from  objecting  to 
the  want  of  the  preliminaries. 

(Erle,  J.,  had  left  the  Court.)  Rule  refused. 


JOSEPH  MAY  V.  WILLIAM  ANDREWS  FOOTNER.     Nov.  6. 

Trespass  qaare  clausam  fregit  Pleas,  inter  alia,  that  the  close  was  not  the  pUintiff'Sy  and  UW- 
ruin  tenementum.  On  the  trial  it  appeared  that  the  real  question  in  coutrorersj  was,  wbedi^r 
the  soil  in  a  lane  passing  between  a  field  of  plaintiff  and  a  field  of  defendant  was  the  freehold 
of  one  or  the  other.  The  evidence  showed  that  the  plaintiff's  field  was  in  the  ooeapatioa  of  s 
tenant     The  Jndge  amended  the  count  into  one  for  injury  to  plaintiff's  roTersion. 

Held:  that  the  amendment  was  properly  made  under  the  Common  Law  Procedure  Act,  1S54  ;li 
A  18  Vict  0.  125),  sect  9ft. 

Trespass  qaare  clausum  fregit.    Pleas  :  1.  Not  guilty.     2.  That  the 
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locus  in  quo  was  not  plaintiff  'a  close.  3.  That  the  locus  in  quo  was 
the  freehold  of  defendant.  4.  A  public  right  of  way.  Issues  thereon. 
Oq  the  trial,  before  Williams,  J.,  at  the  Hampshire  Summer  Assizes, 
it  appeared  that  the  defendant  had  made  an  entrance  from  his  field  into 
a  lane  between  his  field  and  one  belonging  to  the  plaintiff.  The  real 
controversy  appeared  to  be,  whether  the  lane  was  part  *of  the  r^ccAf> 
plaintiff  s  land,  subject  to  a  right  of  way  for  the  occupiers  of  the  ^ 
defendant's  field,  or  part  of  the  defendant's  land,  subject  to  a  right  of 
waj  in  the  occupiers  of  the  plain ti9f*s  field.  But  it  appeared  that  the 
plaintiff's  land  was,  at  the  time  of  the  trespass,  in  the  occupation  of  a 
tenant.  The  learned  Judge  directed  an  amendment  turning  the  count 
into  one  for  injuring  the  plaintiff's  reversion  in  the  close,  with  leave 
to  move  to  enter  a  nonsuit  if  the  amendment  was  one  which  ought  not 
to  have  been  made.  The  trial  proceeded ;  and  the  plaintiff  had  a  ver- 
dict. 

Montague  Smith  now  moved  to  enter  a  nonsuit  pursuant  to  the  leave 
reserved. — The  powers  of  amendment  given  by  The  Common  Law  Pro- 
cedure Act,  1862  (16  &  16  Vict.  c.  76),  s.  222,  are  "  to  prevent  the 
failure  of  justice  by  reason  of  mistakes  and  objections  of  form."  This 
is  a  change  in  the  very  substance  of  the  action.  [Lord  Campbell,  C. 
J.-The  Common  Law  Procedure  Act,  1864  (17  &  18  Vict.  c.  125),  s. 
96,  gives  the  powers  without  any  such  restriction.  Here,  from  your 
statement,  the  real  question  in  controversy  was  the  freehold.  Can  you 
suggest  any  injustice  sustained  by  your  client  from  trying  that  ques- 
tion on  the  amended  pleadings?]  If  the  Judge  had  jurisdiction  to 
make  such  a  change,  it  cannot  be  said  that  he  was  wrong  in  exer- 
cising it. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  there  should  be  no  rule 
in  this  case.  Authority  to  amend  is  given  to  a  Judge  at  Nisi  Prius  by 
The  Common  Law  Procedure  Act,  1864  (17  &  18  Vict.  c.  126),  s.  96, 
which  enacts  that  (<all  such  amendments  as  may  be  '^'necessary  r^rr^wr 
for  the  purpose  of  determining  in  the  existing  suit  the  real  ques-  ^ 
tion  in  controversy  between  the  parties  shall  be  so  made,  if  duly  applied 
for."  Now  here  the  suit  remains  the  same,  though  the  form  is  altered ; 
and  the  amendment  was  necessary  for  the  purpose  of  determining  the 
real  question  in  controversy.  There  was  therefore  no  excess  of  autho- 
rity ;  and  Mr.  Smith  does  not  suggest  that  any  injustice  will  be  done 
by  this  exercise  of  the  Judge's  authority. 

Coleridge,  J. — This  is  not  a  complaint  that  the  Judge  has  misexer- 
cised  his  discretion  in  making  this  amendment  if  he  had  authority  to 
make  it ;  but  it  is  said  that  such  an  amendment  was  in  excess  of  his 
aothority.  But  I  think  it  is  within  the  very  words  of  the  Act.  The 
real  question  in  controversy  in  this  suit  was,  not  whether  the  plaintiff 
was  reversioner  or  occupier  of  the  field  of  which  he  was  freeholder,  but 
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whether  the  spot  in  question  was  parcel  of  the  plaintiff's  freebold  or 
not. 

WiGHTMAN,  J. — I  think  this  the  very  case  in  which  it  is  the  duty  of 
the  Judge  to  make  an  amendment. 

(Erle,  J.  was  absent.)  Rule  refused. 


♦6081  *^^^^^^^  LEWIS,  Appellant,  The  Churchwardens  and  Ow- 
J      seers  of  the  Town  and  Franchise  of  SWANSEA,  Bespondenu. 

Nov.  7. 

The  borough  of  S.  extended  along  a  part  of  the  ihore  of  the  harbour  of  6.  On  the  shore,  Thb'j: 
the  borougbi  were  quays  and  wharfs:  (1)  occupied  by,  and  the  property  of  the  CorpontioB: 
(2)  the  property  of  the  Corporation,  occupied  by  their  lessees  under  indenture  reserriog  tu  tbs 
Corporation  the  right  to  enter  and  take  all  dues  payable  to  the  Corporation,  with  a  eorefiii.t 
by  the  lessee  not  to  allow  the  landing  or  shipping  of  goods  until  the  dues  payable  to  the  Cor- 
poration should  be  satisfied ;  (3)  the  property  of  B.  The  only  mode  of  landing  goods  in  tkt 
borough,  or  shipping  them  from  the  borough,  was  by  using  one  of  these  three  classes  of  quj: 
or  wharfs.  For  all  goods  so  landed  or  shipped,  by  means  of  quays  or  wharfs  of  any  ef  tie 
three  classes,  the  Corporation  receiyed,  by  immemorial  usage  the  origin  of  whieb  irai  ikt 
known,  dues,  sometimes  called  ''  town  dues  and  quayage/'  sometimes  **  quayage"  only. 

Held,  on  a  case  empowering  the  Court  to  draw  inferences  of  fact :  that  it  appeared  that  Um  due; 
were  not  paid  in  respect  of  the  use  of  land,  but  were  incorporeal  and  in  gross;  sad  |]»t 
neither  the  Corporation,  nor  any  one  to  whom  the  dues  were  let  by  the  Corporation,  wss  rue- 
able  to  the  poor  in  respect  of  any  part  of  the  dues. 

Notice  of  appeal  having  been  given,  a  case,  substantially  as  foUovS) 
was,  bj  consent  and  order  of  Coleridge,  J.,  stated  for  the  opinion  of 
this  Court :  judgment  to  be  entered  at  sessions  in  conformity  with  soch 
opinion. 

The  town  and  franchise  of  Swansea,  in  Glamorganshire,  is  a  districi 
maintaining  its  own  poor,  independently  of  the  parish  of  which  it  forms 
a  part.  By  a  poor-rate,  duly  made  for  the  district,  the  appellant  is 
assessed  as  follows. 


Name  of 
Occupier. 

Name  of 
Owner. 

Description  of 
Property  rated. 

Rateable 
value. 

William 
Lewis. 

Town 
Council. 

Quay,  and  tolls,  and 
.   dues. 

£700 

Against  this  assessment  he  has  appealed,  on  the  ground  that  the 
^KC\(n  P^^P®^^y  ^hich  is  the  subject  of  the  *rating  is  not  rateable,  either 
^  ^  in  his  hands  or  in  those  of  the  Mayor,  aldermen,  and  burgesses 
of  Swansea,  who  are  hereinafter  described  as  the  Corporation.  No 
objection  is  to  be  taken,  that  the  assessment  ought  to  have  been  made 
upon  the  Corporation  and  not  on  the  appellant :  but,  if  the  propertr. 
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or  anj  part  of  it,  is  legally  rateable  in  the  hands  of  either  of  them,  the 
rate  is  to  be  confirmed  to  the  extent  of  such  rateability 

The  appellant  receives  the  tolls  and  dues  mentioned  in  the  assess- 
ment, under  an  agreement,  whereby  the  Corporation  contracts  to  let 
them  to  him  at  an  annual  rent ;  the  payment  of  which  is  secured  by  his 
bond.  The  nature  of  these  tolls  or  dues,  and  the  title  of  the  Corpora- 
tion thereto,  are  the  subject  of  the  following  statement.  The  appellant 
does  not  occupy  any  quay,  unless  it  be  considered  that  the  receipt  by 
him  of  the  tolls  or  dues  in  question  amounts  to  such  an  occupation. 

The  town  and  franchise  of  Swansea,  from  time  immemorial,  has  been 
and  is  coextensive  with  the  borough  and  manor  of  Swansea,  and  is  here- 
inafter spoken  of  as  the  borough.  Its  eastern  boundary  fronts  upon 
Swansea  harbour  and  includes  the  west  shore  thereof.  The  east  shore 
of  that  harbour  is  formed  by,  and  comprised  in,  the  manor  of  Kilvey, 
the  river  Tawey  flowing  into  the  sea  between  the  borough  of  Swansea 
and  the  manor  of  Kilvey,  and  thus  forming  the  natural  port  called 
Swansea  harbour.  On  the  whole  of  the  westein  shore  of  this  harbour, 
within  the  limits  of  the  borough,  quays,  consisting  of  a  public  quay,  of 
private  quays  called  the  Corporation  wharfs,  of  the  canal  wharf,  and 
of  the  Duke  of  Beaufort's  wharfs,  have  been  constructed,  so  that  it  is 
impossible  either  to  export  or  import  goods  through  the  harbour  within 
the  limits  of  the  borough  without  using  *one  or  more  of  the  p^r^/^ 
qaays.  The  soil  and  freehold  of  the  site  of  all  the  quays,  except  ^ 
two  that  are  called  the  Duke  of  Beaufort's  wharfs,  from  time  immemo- 
rial has  been,  and  still  is,  vested  in  the  Corporation,  or  persons  claim- 
ing through  the  Corporation.  The  soil  and  freehold  of  the  said  quays 
called  the  Duke  of  Beaufort's  wharfs  from  time  immemorial  has  been, 
and  still  is,  vested  in  the  lord  of  the  borough  and  manor  of  Swansea.. 
The  tolls  or  dues  in  question  are  certain  immemorial  payments  by  per- 
sons, not  being  freemen  of  the  borough  or  of  certain  other  ancienir 
boroughs,  per  number,  weight,  or  measure,  paid  on  goods  landed  on  tO), 
or  shipped  from,  any  part  of  the  western  shore  of  the  harbour  within 
the  limits  of  the  borough,  without  any  distinction  between  the  soil  and 
freehold  of  the  Corporation  and  the  soil  and  freehold  of  the  lord  of  the 
borough,  or  between  such  parts  as  were  from  time  to  time  occupied  by 
the  Corporation  and  such  parts  as  were  from  time  to  time  aliened  or 
leased  by  them  to  other  parties. 

The  borough  and  manor  has  from  time  immemorial  formed  part  of  a 
very  extensive  seigniory,  called  sometimes  Gower,  sometimes  Gower 
Kilvey,  an  ancient  lordship  marcher  of  Wales,  which  includes  a  con-* 
^iderable  line  of  sea  eoast  from  the  North  River  round  the  hundred  of 
Swansea  to  Loughor.  This  seigniory,  and  also  the  lordship  of  the 
borough  and  manor  of  Swansea,  are,  and  from  time  immemorial  have 
been,  vested  in  the  Duke  of  Beaufort  and  those  through  whom  he  claims. 
The  lord  of  the  seigniory  for  the  time  being  has,  fronL  time  immemorial, 
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received,  and  still  receives,  in  all  other  parts  within  the  seigniory  other 
than  the  borough  of  Swansea,  the  like  tolls  and  dues  as  witbin  that 
borough  are  received  by  the  Corporation,  and  is  entitled  to  all 
i^e:^^-\  *other  royal  liberties,  rights,  and  free  customs  throughoat  the 
-"  seigniory. 

The  Corporation  is  a  corporation  by  prescription. 

There   is   no   evidence   in   existence   of  the  manner   in  which  the 
soil    and  freehold  of  the  western  shore  of  the  harbour,  within  the 
limits   of  the    harbour,   became   vested   in   the    Corporation:   but  it 
appears  by  a  charter  of  confirmation,  dated  A.  D.  1305,  that  thev 
held  the  same  under  charters  from  the  lords  of  the  seigniory,  and 
that   the   lords   of  the   seigniory  reserved   for  themselves  and  their 
heirs  a  certain  part  thereof,  which  they  held  in  demesne.     The  part 
thereby  reserved  is  the  site  of  the  Duke  of  Beaufort's  wharfs.    The 
charter  does  not  mention  rent,  and  makes  no  reference  to  tolls,  anj 
ifurther  than  they  may  be  comprised  in  the  general  words  (liberties, 
laws,  and  customs.''   There  is  no  other  document  in  existence,  or  known 
ever  to  have  existed,  showing  the  ground  or  origin  of  any  rent  payable 
iy  the  Corporation  to  the  lord,  or  any  grant  by  the  Crown,  or  the  lori 
or  any  other  party,  of  the  tolls  or  dues  in  question,  or  of  any  other  of 
the  port  dues  now  received  by  the  Corporation  or  their  lessees :  bat  the 
Corporation  have,  from  time  immemorial,  paid,  and  still  continue  to  pay, 
to  the  lord  of  the  seigniory  the  annual  sum  of  lOZ.  Is,  6<2.,  made  up  of 
two  sums  which  have  from  time  immemorial  been  described  as  follows: 
*'Fee  rents;  81.  Is.  6d.:  toll  and  keelage;  2Z." 

The  tolls  or  dues  in  question  are,  in  the  condition  of  the  bond  given 
^by  the  appellant  as  aforesaid,  described  as  <(  The  town  and  quay  dues  ;*' 
and  they  have  from  time  immemorial  been  described,  sometimes  as  «town 
4ues  and  quayage,"  sometimes  as  <(  quayage"  only.  There  is  noeri- 
^--j^^  dence  of  any  distinction  or  difference  *between  dues  intended 
"-*  to  be  designated  as  town  dues,  and  dues  intended  to  be  designated 
as  quayage.  For  a  long  time  previous  and  up  to  the  passing  of  The 
Municipal  Corporations  Act,  1835,  the  tolls  or  dues  in  question,  ivhen 
received,  were  paid  over  by  the  Corporation  to  the  portreeve  for  the 
time  being,  for  his  own  use  as  portreeve ;  and,  since  the  passing  of  that 
Act,  they  have  been  and  now  are  paid  into  the  borough  fund. 

The  Corporation  are  also  entitled  to  and  receive,  in  addition  to  the 
tolls  or  dues  in  question,  keelage  and  moorage,  cranage,  weighage,  and 
ether  dues  in  respect  of  the  use  of  the  harbour  and  conveniences  on  the 
quays  for  shipping,  and  exporting  and  importing,  loading  and  unload- 
ing, goods  within  the  borough :  but  none  of  these  are  held  by  the  ap- 
pellant or  expressly  named  in  the  rate  appealed  against :  and  no  question 
is  now  raised  in  respect  thereto ;  and  it  is  not  necessary  to  refer  more 
particularly  to  any  of  them  with  the  exception  of  keelage  and  moorage. 
The  keelage  (sometimes  called  layage)  and  moorage  have  from  time 
immemorial  been  received  by  the  Corporation  m  respect  of  vessels  enter- 
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ing  and  remaining  in  the  harbour  within  the  limits  of  the  borough,  and 

for  the  fastening  of  vessels  to  the  posts  in  the  harbour  or  on  the  quays, 

withont  any  distinction  between  the  quays  which  are  or  have  been  the 

property  of  the  Corporation  and  the  Duke  of  Beaufort's  wharfs.    These 

dues,  from  time  immemorial,  have  been  and  still  are  divided  in  certain 

fixed  proportions  between  the  Corporation,  and  the  water  bailiff  and  the 

layer  keeper;  the  latter  of  them  an  officer  appointed  annually  by  the  ' 

lord's  steward  out  of  two  persons  presented  to  him  for  that  purpose  by 

the  leet;   the  water  bailiff  an  *officer  appointed  by  the  lord,  r^f^^o 

Before  the  passing  of  The  Swansea  Harbour  Act,  hereinafter  *- 

mentioned,  the  water  bailiff  and  layer  keeper  between  them  performed 

duties  analogous  to  those  ordinarily  performed  by  the  harbour  masters 

in  ports:  but,  since  the  appointment  of  trustees  under  the  Harbour 

Acts,  the  duties  of  these  officers  have  become  merely  nominal.     From 

time  immemorial,  the  lord  of  the  seigniory  or  borough  has  not  demanded 

or  received  port  dues  of  any  description  within  the  borough.     All  the 

above-mentioned  tolls  or  dues  are  paid  in  addition  to  the  sums  payable 

to  the  harbour  trustees  under  the  Swansea  Harbour  Acts. 

The  first  Swansea  Harbour  Act,  31  G.  3,  c.  83,  appointed  the  alder- 
men of  the  borough,  the  portreeve  (an  officer  from  time  immemorial 
appointed  by  the  steward  out  of  two  persons  presented  to  him  for  that 
purpose  by  the  Corporation),  and  twelve  burgesses  to  be  elected  as 
therein  mentioned,  and  other  persons,  trustees  for  executing  that  Act, 
reserving  all  rights  of  the  lord  of  the  seigniories  and  of  the  Corporation 
of  Swansea,  a  reservation  which  is  contained  also  in  the  several  Acts 
subsequently  passed  for  the  further  improvement  of  the  harbour.     Pre- 
viously to  the  passing  of  the  first  Harbour  Act,  the  maintenance  and 
repairs  of  the  harljour  of  Swansea  within  the  limits  of  the  borough, 
and  of  the   quays,  wharfs,  and  mooring  posts   there,  were,  from  time 
immemorial,  effected  and  done  by  the  Corporation,  who  also  maintained 
and  repaired  certain  barrel  posts  erected  at  the  mouth  of  the  river 
Tawey,  and  at  places  within  the  said  river  and  harbour,  for  the  use  of 
vessels :  and,  since  the  passing  of  that  Act,  the  public  quay  has  been 
kept  in  repair  by  the  Corporation :  but  the  other  repairs  of  the  harbour 
have  been  done  by  *the  harbour  trustees.     Posts  and  rings,  for  r^c^  * 
the  convenience  of  vessels  using  the  harbour,  were,  before  the  *- 
passing  of  the  first  Harbour  Act,  affixed  to  the  public  quay,  and  placed 
in  various  parts  of  the  harbour,  by  the  Corporation,  who  also  kept  them  ' 
in  repair.     Ever  since  the  passing  of  that  Act,  such  posts  and  rings 
have  been,  and  now  are,  affixed  by  the  harbour  trustees  to  such  open 
parts,  both  of  the  public  and  of  the  private  quays,  and  of  the  Duke  of 
Beaufort's  wharfs,  as  the  harbour  trustees  think  convenient  for  the  pur- 
pose of  mooring  vessels,  and  landing  and  shipping  goods :  and  they  are 
replaced  and  repaired,  sometimes  by  the  Corporation,  sometimes  by  the 
harbour  trustees.     These  posts  and  rings  have  been  and  are  used  by 
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vessels  from  which  the  appellant  has  received  and  receives  the  tolls  or 
dues  in  question,  without  any  further  payment  in  that  respect  than  those 
which  are  hereinbefore  mentioned  as  the  tolls  or  dues  in  questioD,  and 
the  keelage  and  moorage  as  before  mentioned. 

The  quays,  hereinbefore  described  as  private  quays,  have,  for  masy 
years  last  past,  been  leased  by  the  Corporation  to  private  individoals, 
by  indentures,  reserving  (amongst  other  things)  to  the  lessors,  their 
officers,  servants,  and  workmen,  full  and  free  liberty,  power,  and  antho- 
rity,  from  time  to  time,  and  at  all  times,  during  the  said  term  thereby 
granted,  to  put  down  and  secure  in  or  upon  the  said  demised  prembe?, 
within  a  distance  not  exceeding  fifteen  feet  from  the  line  or  embank- 
ment towards  the  river  Tawey,  so  many  posts,  and  to  affix  thereto  so 
many  rings  or  other  devices,  as  they  shall  think  fit  or  deem  necessary 
and  proper  for  the  purpose  of  mooring  to,  or  securing  of  ships,  vessels, 
^.^  .-,  barges,  crafts,  boats,  floats,  rafts,  and  all  other  things  "^'navigating 

-^  or  lying  in  the  said  river ;  and  also  full  and  free  liberty,  power, 
and  authority  to  and  for  all  and  every  person  or  persons  whomsoever 
to  use  the  same  for  the  purposes  aforesaid,  either  by  bringing  on  shore 
and  fastening  any  cable,  hawser,  rope,  or  lines,  or  by  using  any  other 
means  or  contrivance  for  securing  the  same  as  they  shall  think  fit, 
necessary,  and  convenient ;  and  to  change,  alter,  work,  remove,  and  take 
the  same  away,  at  their  will  and  pleasure,  doing  thereby  no  wilful  damage 
to  the  said  lessee,  his  executors,  administrators,  or  assigns,  or  to  the 
said  embankment  wall ;  and  also  full  and  free  liberty,  power,  and  autho- 
rity to  and  for  the  said  Corporation,  and  their  officers  and  servants,  and 
all  and  every  person  and  persons  employed  by  or  under  them,  or  any 
or  either  of  them,  at  all  times  and  from  time  to  time  during  the  said 
term  hereby  granted,  to  enter  into  and  upon  the  said  premises  thereby 
demised,  and  every  or  any  part  thereof;  to  receive  and  take,  to  and  for 
the  use  of  the  said  Corporation,  the  usual  and  accustomed  dues  and 
fees  for  moorage,  quayage,  and  all  and  every  or  any  other  dues  and 
fees  usually  paid  to  the  Corporation,  or  to  their  officers ;  and,  upon 
neglect  or  refusal  of  payment  thereof,  to  distrain  for  the  same.  And 
in  the  said  leases  is  contained  a  covenant  that  the  lessee,  his  executors, 
administrators,  or  assigns,  shall  not  nor  will,  at  any  one  time  or  times 
during  the  term  hereby  granted,  land,  discharge,  or  ship  off,  or  give 
leave  or  license  to,  or  knowingly  permit  or  suffer,  any  person  or  persons 
whomsoever  to  land,  discharge,  or  ship  off,  any  goods,  wares,  or  mer- 
chandises whatsoever,  in  or  from  the  premises  hereby  demised,  or  any 
part  thereof,  until  the  usual  quayage  and  other  dues,  fees,  payments, 
"^5161  ^^^  '^'perquisites  are  or  shall  be  first  paid  and  satisfied  to  the 

^  corporation  or  their  officers. 
The  Swansea  Canal  Act  was  passed  in  the  year  1794 :  and,  under 
the  powers  of  that  Act,  the  Corporation  conveyed  to  The  Swansea 
Canal  Company  the  site  of  the  quays  called  the  canal  wharfs:  but 
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DothiDg  material  to  the  question  in  this  appeal  is  contained  in  that 
conveyance. 

The  respective  occupier  of  these  private  quays,  and  of  the  canal 
wharfy  and  of  the  Duke  of  Beaufort's  wharfs,  are  severally  assessed  to 
the  poor-rates  in  respect  thereof  at  the  net  annual  value  thereof 
respectively  as  occupied  by  them.  The  tolls  or  dues  in  question 
are  not  in  any  respect  taken  into  account  in  estimating  such  annual 
ralue. 

The  Court  is  to  be  at  liberty  ^o  draw  inferences  of  fact. 

If  the  Court  should  be  of  opinion  that  either  the  appellant  or  the 
Corporation  is  rateable  in  respect  of  the  whole  of  the  tolls  and  dues 
in  question,  whether  received  on  the  public  quays  or  on  quays  aliened 
or  leased  by  the  corporation  or  on  the  Duke  of  Beaufort's  wharfs,  the 
rate  is  to  be  confirmed. 

If  the  Court  should  be  opinion  that  neither  the  appellant  nor  the 
Corporation  is  rateable  in  respect  of  any  part  of  the  said  tolls  or  dues, 
the  rate  is  to  be  quashed. 

If  the  Court  should  be  of  opinion  that  either  the  appellant  or  the 
Corporation  is  rateable  for  some  part  or  parts  of  the  said  tolls  or  dues, 
and  that  neither  of  them  is  rateable  for  other  part  or  parts,  the  whole 
rateable  value  of  700Z.  is,  for  the  purposes  of  this  appeal,  to  be  taken 
to  be  made  as  follows : 

&    %l    d* 

P-^^l  *Received  on  public  quay      -        -        -        -        238    6    8 

■■  Received  on  lessees'  wharfs   -         -        -        -        155  11     1 

Received  on  canal  wharfs    -----        155  11     1 

Received  on  Duke  of  Beaufort's  wharfs         -        -        155  11     2 


jeTOO    0    0 

And  the  rate  is  to  be  reduced  accordingly. 

Pashletfj  for  the  respondents. — The  quayage  dues  are  incident  to  the 
occupation  of  the  soil  of  the  quay ;  and  therefore  the  occupier  is  rateable 
in  respect  of  them.  In  Spelman's  Gloss.  Kaiagium  is  defined  as  **  For- 
torimn  quod  kaiae  nomine,  exigit  telonarius."  In  Jeake's  Charters  of 
The  Cinque  Ports,  p.  57,  note  (2,  it  is  said :  *^  Kaiage,  or  keyage,  a  toll 
or  duty  paid  to  the  maintenance  of  a  common  kay  or  wharf  for  the 
landing  or  shipping  off  of  goods."  In  1  Rot.  Pari.  423  (No.  24  ann. 
1S24,  5),  18  a  petition,  by  the  burgesses  of  Scarborough,  praying  that 
they  may  have  the  quayage  for  repair  of  the  quay,  as  of  old.  Kayage 
aeems  to  be  properly  classed  with  the  duties  sometimes  called  tolls, 
sometimes  consuetudines,  mentioned  by  Hale,  De  Port.  (Pt.  Ii.  ch.  vi.), 
Hargravc's  Law  Tracts,  74,  as  almost  incident  to  every  ownership  of  a 
port.  And,  at  p.  76,  among  the  rights  that  happen  by  reason  of  the 
interest  of  the  shore  adjacent  to  the  port,  which  Hale  calls  shore  dues, 
he  mentions  ^^  wharfage  or  keyage,  a  toll  or  duty  for  the  pitching  or 
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landing  of  goods  upon  a  wharf:"  and,  at  p.  78,  he  places  wharfage 
among  "  the  duties  that  arise  upon  ripa  or  wharf  or  prescription."  It 
appears  that  here  no  goods  can  be  brought  from  the  harbour  into  the 
borough,  without  passing  over  the  quays :  and  it  is  for  the  use  of  the 
*^1R1  ^^^ys  that  the  tolls  on  goods  landed  or  shipped  are  paid:  and 

-•  *all  the  other  duties  refer  to  the  use  of  the  land.  As  to  the 
public  quay,  which  is  in  the  occupation  of  the  Corporation,  it  seems  clear 
that  the  tolls  are  received  as  a  profit  incidental  to  the  soil ;  and  the  rate 
on  the  soil,  augmented  in  respect  of  ilie  quayage,  is  therefore  bo  far 
good,  within  the  principle  of  Regina  v,  Leith,  1  E.  &  B.  121  (E.  C.  L. 
R.  vol.  72) ;  for,  in  the  language  of  Lord  Campbell's  judgment  there, 
though  the  tolls  are  not  rateable  per  se,  "  the  increased  value  which  they 
bestow  upon  the  land*'  may  be  "taken  into  consideration:"  "where* 
subject  is  rateable,  anything  which  increases  its  value  may  be  taken  into 
consideration."  So  in  Roberts  v.  Overseers  of  Aylesbury,  1  E.  &  B. 
423  (E.  C.  L.  R.  vol.  72),  the  stallage  tolls,  paid  for  allowing  goods  to 
occupy  the  ground,  were  held  to  be  contributory  to  the  rateable  value 
of  the  ground.  The  private  quays,  which  the  Corporation  have  demised^ 
seem  to  fall  within  the  same  principle ;  because  there  is  reserved  out  of 
the  demise  the  power  to  enter  and  take  tolls.  To  that  extent  therefore 
the  Corporation  are  still  occupiers.  [Coleridge,  J. — If  I  grant  land, 
reserving  a  right  of  way,  do  I  occupy  the  land  ?]  Not  if  there  be  mere 
right  of  transit  reserved.  [Wightman,  J. — Suppose  I  reserve  also  a 
right  to  enter  and  repair.]  That  would  raise  a  more  doubtful  question. 
In  Rex  V.  Coke,  5  B.  &  C.  797  (E.  C.  L.  R.  vol.  11),  it  was  held  that 
tolls  payable  by  ships  passing  a  lighthouse,  in  the  open  sea,  at  a  distance 
of  some  miles  from  the  land,  and  out  of  the  precincts  of  the  parish, 
ought  not  to  be  estimated  in  the  rateable  value  of  the  land  on  which  the 
lighthouse  stood :  the  Judges  there  appear  to  have  considered  that,  as 
the  tolls  were  not  earned  on  the  land,  but  were  the  result  of  a  privilege, 
to  include  their  value  would  be  in  fact  to  rate  the  tolls,  qui  tolls.  Here 
^--q-.  all  is  earned  on  the  land.     In  *  Attorney- General  v,  Jones,  1 

^  Macn.  &  O.  574,  592,  Lord  Cottenham,  C,  discussed  at  great 
length  the  judgments  pronounced  in  Rex  v.  Coke,  and  pointed  out  that 
it  was  taken  for  granted  that,  if  the  enjoyment  of  the  privilege  were 
directly  connected  with  and  proceeding  from  the  occupation  of  the  pre- 
mises, the  rule  would  be  different.  Rex  v.  Bradford,  4  M.  &  S.  317  (E. 
C.  L.  R.  vol.  30),  and  Regina  v.  Hull  Dock  Company,  7  Q.  B.  2  (E.  C. 
L.  R.  vol.  63),  aflSrm  this  principle :  and  so  does  Allison  v.  Overseers  of 
Monkwearmouth  Shore,  4  E.  &  B.  13  (E.  C.  L.  R.  vol.  82) ;  though  in 
this  last  case  there  was  a  difference  of  opinion  on  the  Bench  as  to  whe- 
ther the  advantage  was  there  really  connected  with  the  property  rated. 
[Lord  Campbell,  C.  J. — But  we  have,  in  this  instance,  a  severance  of 
the  tolls  from  the  soil.  Wightman,  J. — There  cannot  be  a  rate  in 
respect  of  a  mere  way-leave,  though,  if  an  exclusive  use  is  reserved  or 
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granted,  the  party  having  such  right  is  rateable  in  respect  of  it.     Colb 
RiBaB,  J. — ^Market  tolls  are  distinct  from  the  soil :  they  would  go,  in  a 
case  where  the  land  was  holden  in  borough-English,  to  the  heir  general, 
while  the  soil  would  go  to  the  youngest  son.(a)]     The  tolls  cannot  be 
said  to  be  severed  from  the  soil  by  the  lease  with  the  reservation.  There 
is  more  difficulty  as  to  the  quays  on  the  Duke  of  Beaufort's  soil.     Lord 
Hale  (De  Portibus,  Hargrave's  Law  Tracts,  p.  76)  says  that  such  inter- 
ests may  be  divided.     [Lord  Campbell,  C.  J. — Could  not  the  Corpora- 
tion alienate  the  soil  without  alienating  the  tolls  ?]    They  might :  indeed 
*that  has  been  done  in  the  case  of  the  canal  wharfs,  as  to  which  r^coQ 
no  question  is  now  raised,  and  which  probably  could  not  be  con-  *- 
RJdered  to  be  in  the  occupation  of  the  Corporation  so  as  to  make  them 
'•steable  in  respect  of  the  tolls  there  taken. 
C,  Milward,  contr^,  was  not  called  upon. 

Lord  Campbell,  C.  J. — Looking  to  all  the  facts  stated  in  this  case,  I 
think  neither  the  Corporation  nor  their  lessee  are  rateable  in  respect  of 
the  value  of  the  tolls.  What  is  the  nature  of  the  payment  ?  If  it  is  a 
payment  made  for  the  use  of  the  quay,  then,  when  the  Corporation  or 
their  lessee  were  in  occupation  of  the  quay,  the  value  of  the  toll  would 
properly  be  taken  into  account  in  rating  the  quay :  but,  if  the  payment 
be  irrespective  of  the  use  of  the  soil,  then  the  value  of  the  toll  could  not 
be  so  taken  into  account.  Is  then  this  a  payment  for  the  use  of  the  soil  ? 
Primii  facie,  it  would  appear  to  be  so ;  for  it  is  called  quayage.  But 
we  find  that  a  party  not  in  occupation  of  the  soil  may  have  these  town 
daes,  as  they  are  also  called.  It  seems  to  me  that  such  payment  is  not 
made  for  the  use  of  the  soil.  It  is  paid  for  all  goods  landed  on  the 
western  side  of  the  harbour.  Now,  whenever  we  can  ascertain  how  the 
case  is  as  to  one  part  of  the  harbour,  we  can  from  that  judge  of  the 
nature  of  the  payment  generally.  But  we  do  find,  in  the  case  of  the 
land  of  the  Duke  of  Beaufort,  that  the  dues  are  as  much  payable  to  the 
Corporation  for  goods  landed  there  as  they  are  for  goods  landed  on 
the  soil  of  the  Corporation.  That  being  so,  the  toll  cannot  be  corporeal : 
the  payment  cannot  be  for  the  use  of  the  soil.  It  is  therefore  purely 
incorporeal,  and  not  the  subject  of  rate. 

♦Coleridge,  J. — I  am  of  the  same  opinion.  Mr.  Pasldey  r^co-i 
admits  that,  under  stat.  43  Eliz.  c.  2,  s.  1,  tolls  are  not  rateable  ^ 
per  se.  They  are  included  in  the  rate  only  where  they  increase  the 
value  of  the  occupation  of  the  land.  Are  then  these  dues  incorporated 
or  connected  with  the  land  ?  They  are  called  « quayage"  or  "  town 
dues."  I  admit  that,  if  we  were  to  decide  by  names,  such  an  incorpo- 
ration and  connexion  ought  to  be  assumed;  but  we  cannot  decide  by 
names  exclusively ;  for  some  duties  which  bear  the  name  in  question 

(a)  Tbe  aUation  appears  to  be  to  Rex  r.  BeU,  5  M.  ft  S.  221,  confirming  Ileddey  v.  Welhonse, 
Moore,  474,  where  the  Judges  said  that,  if  market  with  toll  were  granted  to  a  man  and  hia  heirs, 
to  be  holden  in  land  which  is  borough-English,  tbe  heir  at  common  la^v  would  have  the  market 
tad  tcU,  but  ib«  youngest  son  would  have  the  pickago  and  stallage,  with  the  soil,  by  the  custom. 
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are  taken  without  reference  to  the  occupation  of  the  land ;  and  ther^ 
fore  their  real  character  goes  beyond  their  name.  We  might,  I  admit, 
go  back  into  a  speculation  on  the  origin  of  such  a  state  of  things ;  bat 
we  are  precluded  from  doing  so  in  this  instance,  and  have  onlj  to  look 
to  the  facts  stated.  Now  there  are  three  cases  in  which  the  dues  are 
taken :  first,  when  the  goods  are  landed  on  or  shipped  from  the  land  of 
the  Duke  of  Beaufort ;  secondly,  where  that  takes  place  on  or  from  the 
land  which  the  Corporation  has  let  with  certain  reservations ;  thirdly, 
where  the  land  belongs  to  the  Corporation.  In  the  third  case,  perhaps, 
were  that  the  only  one,  there  might  be  strong  ground  (though  on  that 
point  we  have  not  heard  the  counsel  on  the  other  side)  for  believing 
that  the  payment  is  for  the  use  of  the  soil  in  carrying  the  goods.  Bat 
what  is  true  in  the  first  two  cases  must  be  true  in  the  third.  Now 
what  is  the  case  as  to  the  land  of  the  Duke  of  Beaufort  ?  According 
to  probability,  he  takes  it  from  the  original  owner  of  the  land,  and  not 
from  a  title  derived  from  the  Corporation.  Toll  is  taken  for  landing 
on  or  shipping  from  his  land ;  and  yet  he  does  not  get  this  toll,  but  the 
Corporation  does.  How  can  such  toll  be  connected  wiUi  the  land? 
^t-qsri  ^^GQ  look  at  the  case  of  *the  land  leased  out.  What  is  re- 
^  served  ?  The  reasonable  conclusion  is  that  nothing  is  reserred 
but  an  easement :  no  occupation.  Thus,  in  two  cases  out  of  three,  we 
get  tolls  taken  which  clearly  cannot  be  claimed  in  respect  of  occupa- 
tion :  that  shows  that  in  the  third  case,  which  in  itself  is  ambiguous, 
the  toll  is  not  taken  in  respect  of  the  occupation. 

WiGHTMAN,  J. — The  facts  of  the  special  case  appear  to  me  to  sbow 
precisely  that  this  town  due  is  a  toll  in  gross,  wholly  unconnected  with 
the  occupation  of  the  land.  The  toll  is  taken  without  any  distinction 
as  to  the  occupation  of  the  land,  which  is  used  for  the  carriage  of  the 
goods ;  and  it  is  a  mere  accident  that  the  Corporation  are  the  occupiers 
of  a  portion  of  the  land.  If  they  had  not  a  foot  of  land,  the  toll  woald 
equally  be  payable  to  them.  That  decides  the  question,  whether  the 
toll  is  payable  in  respect  of  the  use  of  the  land.  Therefore  one  part 
of  the  town  dues  cannot  be  distinguished  from  the  other,  since  the 
nature  of  the  toll  ftself  shows  that  it  is  a  toll  in  gross  in  each  case. 

(Erle,  J.,  had  left  the  Court  at  the  close  of  the  argument.) 

Judgment  for  the  appellants. 
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•The  QUEEN  v.  The  Inhabitants  of  the  Parish  of  CUCK-  p^.„„ 

FIELD.    Nov.  7.  •-  ^""^ 

Paoper,  luiTtng  met  with  an  •ccident  in  the  pftriBh  of  C.  which  rendered  him  helpless,  was  taken 
iato  the  workhooM  of  the  Union  of  which  C.  was  a  part,  and  there  remained  for  seven  years, 
the  effect  of  the  aoeident  having  in  the  interval  (it  did  not  appear  at  what  precise  time)  ceased 
fdSeiendy  to  make  him  capable  of  removal,  and  he  having  since  become  permanentlj  disabled 
bj  chronic  rheamatism,  aggravated  by  the  accident 

Held :  that  he  was  removable  to  the  parish  of  his  settlement,  as  being  chargeable  to  C. 

And  that  it  made  no  difference  that,  at  the  time  of  the  accident,  he  was  virtually  resident  in  a 
third  parish  and  irremovable  thence  under  stat  9  &  10  Vict.  e.  55. 

05  appeal  against  an  order  of  jastices,  for  the  removal  of  John  Wool- 
Ter  from  the  parish  of  Guckfield  to  the  parish  of  West  Grinsted,  both 
in  Sassez,  the  Sessions  quashed  the  order,  subject  to  the  opinion  of 
this  Court  on  the  following  case. 

The  pauper's  place  of  legal  settlement  is  admitted  to  be  in  the  ap- 
pellant parish. 

The  appellant  parish  forms  part  of  the  Horsham  Union.  The  re- 
epoadent  parbh  forms  part  of  the  Guckfield  Union. 

The  pauper  resided  in  the  parish  of  Bolney,  also  part  of  the  Guckfield 
Uaion,  from  1823  till  about  Michaelmas  1845,  without  receiving  any  re- 
lief, except  during  several  months  of  1844,  during  which,  whilst  residing 
in  the  said  parish  of  Bolney,  he  received  relief  from  the  appellant  parish. 
About  Michaelmas  1845,  the  pauper,  being  still  resident  in  Bolnej,  and 
being  unable  to  work  on  account  of  illness,  and  consequently  requiring 
relief,  applied,  by  the  direction  of  the  relieving  officer  of  the  appellant 
parish,  to  the  overseers  of  Bolney  to  be  taken  to  the  Horsham  Union 
vorkhouse :  and  the  pauper,  with  one  of  his  sons  (then  under  the  age 
of  sixteen),  was  accordingly  taken  to  that  workhouse,  where  they  were 
both  received  and  maintained  at  the  expense  of  *the  appellant  r^coj 
parish  for  five  weeks ;  at  the  expiration  of  which  time,  namely  in  *- 
November,  1845,  they  again  returned  to  Bolney,  where  part  of  the 
pauperis  family  had  remained  during  the  whole  time  of  the  pauper's  ab- 
BOttce.  About  February,  1846,  the  pauper,  being  again  disabled  and 
requiring  relief,  of  his  own  accord  went  and  applied  personally  to  the 
board  of  guardians  of  the  Horsham  Union  for  readmission,  with  his 
£aid  son,  to  the  Horsham  Union  workhouse.  This  application  was 
granted ;  and  he  remained  with  his  son  in  the  said  workhouse  for  seven 
weeks,  when  they  again  returned  to  Bolney. 

The  pauper,  up  to  this  time,  had  never  given  up  his  lodgings  in  Bol- 
ney; but,  shortly  after  his  last  return  from  the  Horsham  Union  work- 
house, he  did  so ;  and  he  and  his  family  then  went  to  reside  with  a 
fflirrled  daughter  in  the  said  parish  of  Bolney. 

About  Lady  day  1847,  the  pauper,  being  again  unable  to  work  on 
account  of  illness,  applied  for  and  obtained  out  door  relief  from  the  re- 
lieving officer  of  Bolney,  and  continued  to  be  so  relieved  until  19th  May. 
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1847,  \¥hen  he  was  admitted  into  the  Cuckfield  Union  workhouse,  sitn- 
ate  in  the  parish  of  Cuckfield ;  and  the  expense  of  his  maintenance  was 
charged  to  the  parish  of  Bolnej,  and  paid  hj  that  parish.  Shortly 
after  his  admission  into  the  Cuckfield  Union  workhouse,  the  pauper  vas 
attended  by  the  Union  medical  officer  for  leprosy  and  chronic  rheuma- 
tism, and  continued  to  be  so  attended  until  21st  July,  1847  ;  nrhen,  at 
his  own  request,  he  was  admitted  into  the  Sussex  County  Hospital  al 
Brighton. 

On  23d  September,  1847,  the  pauper,  being  cured  of  the  complaint 
^ce^r-i  fo^  which  he  was  admitted,  left  the  *hospital,  at  his  own  request, 

"'  -*  with  the  intention  of  going  back  to  the  house  of  his  said  daughter 
in  the  said  parish  of  Bolney.  But,  on  his  road  there,  he  went  to  the 
Cuckfield  Union  workhouse,  for  the  purpose  of  seeing  his  daughter  Se- 
lina,  who  was  thirteen  years  of  age,  and  who,  while  he  was  an  inmate 
of  the  hospital,  had  been  admitted  into  the  Cuckfield  Union  workhouse, 
and  had  been  there  maintained  at  the  expense  of  the  parish  of  Bolney. 
After  visiting  his  said  daughter  at  the  said  workhouse,  the  pauper  left, 
on  the  same  day,  to  go  to  Bolney :  but,  when  he  had  walked  about 
half  a  mile  from  the  workhouse,  and  while  he  was  still  in  the  parish  of 
Cuckfield,  he  fell,  and  received  an  injury  to  his  hip,  which  rendered  him 
helpless.  He  was  thereupon  taken  into  the  Cuckfield  Union  workhouse, 
and  remained  there  until  the  date  of  the  order  of  removal.  The  cost 
of  his  relief  and  maintenance  was  ch&rged  to,  and  paid  by,  the  parish 
of  Bolney  from  the  time  of  the  accident  until  the  month  of  December, 
1849,  when  it  was  transferred  to  the  common  fund  of  the  Cuckfield 
Union,  to  which  it  remained  charged  until  the  22d  September,  1854 ; 
when  the  board  of  guardians,  in  accordance  with  a  resolution,  ordered 
the  cost  of  the  pauper's  relief  to  be  transferred  and  charged  to  the 
parish  of  Cuckfield,  to  which  parish  such  relief  continued  to  be  charged 
from  the  date  of  such  transfer  until  27th  October,  1854,  when  the  re- 
spondent parish  obtained  the  said  order  for  the  pauper's  removal  to  the 
appellant  parish.  The  accounts  of  the  parish  of  Cuckfield  had  not  been 
audited  since  the  relief  had  been  so  charged  to  that  parish.  Since  the 
date  of  the  accident,  the  pauper  had  been  at  different  times  em- 
ployed in  the  workhouse  at  picking  oakum ;  but,  at  the  date  of  the 
♦'i^fil  *^^^®^j  ^®  ^^^  permanently  disabled  from  the  effects  of  chronic 
^  rheumatism  aggravated  by  the  accident. 

It  was  contended,  on  behalf  of  the  appellants,  upon  grounds  of  appeal 
which  sufficiently  raised  the  question,  that  the  justices  had  no  jurisdic* 
tion  to  make  the  order,  inasmuch  as  the  pauper  had  never  come  to  in- 
habit, and  was  not  at  the  date  of  the  said  order  inhabiting,  in  the  parish 
of  Cuckfield  within  the  meaning  of  the  laws  relating  to  the  removal  of 
the  poor  :  and  that,  if  the  expense  of  the  maintenance  of  the  said  pan* 
per  was  at  the  date  of  the  said  order  properly  chargeable  to  the  parish 
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of  Cuckfield  (which  the  appellants  contend  it  was  not),  it  was  not  such 
relief  as  would  justify  the  removal  of  the  pauper. 

The  appellants  further  contend  that  the  expense  of  the  maintenance 
of  the  pauper  was  not,  at  the  date  of  the  order,  properly  chargeable  to 
the  parish  of  Cuckfield,  and  was  wrongfully  transferred  to  that  parish, 
and  ought  to  have  been  charged  either  to  the  parish  of  Bolney  or  the 
common  fund  of  the  Union,  inasmuch  as  the  said  pauper  had  resided  in 
the  parish  of  Bolney  for  five  years  next  before  the  application  for  the 
order  of  removal,  within  the  true  meaning  and  construction  of  stat.  9  & 
10  Vict.  c.  66.  On  the  other  hand,  it  was  contended  that  the  pauper 
vas  actually,  as  well  as  constructively,  resident  in  the  parish  of  Cuck- 
field, and  was  de  facto  (and,  it  was  urged,  de  jure  also)  chargeable  there- 
to, and  legally  removable  therefrom ;  that  he  had  not,  in  contemplation 
of  law,  resided  in  Bolney  for  five  years  next  before  the  application  for 
the  order ;  nor  was  he  so  residing  at  the  date  thereof;  nor  did  the 
question  of  removability  from  that  parish  arise. 

If  this  Court  should  be  of  opinion  that,  under  the  '^'circum-  r-^p'on 
stances  appearing  in  the  case,  the  pauper  had  resided  for  five  *- 
years  in  the  parish  of  Bolney,  within  the  meaning  of  stat.  9  &  10  Vict, 
c.  66,  and  the  expenses  of  his  maintenance  were  therefore  improperly 
transferred  and  charged  to  the  respondent  parish,  or,  if  properly  so 
transferred  and  charged,  the  said  pauper  was  not,  by  reason  of  such 
chargeability,  removable  from  the  respondent  parish  to  the  appellant 
parish,  then  the  order  of  Sessions  (quashing  the  order  of  removal)  is  to 
be  confirmed.  But,  if  the  Court  should  be  of  a  contrary  opinion  upon 
both  these  points,  then  the  order  of  Sessions  is  to  be  quashed,  and  the 
order  of  removal  confirmed. 

Creoiy  and  Hurst^  in  support  of  the  order  of  Sessions. — First,  the 
pauper  was  irremovable  from  Bolney,  under  stat.  9  &  10  Vict.  c.  66. 
He  had  acquired  the  status  of  irremovability  in  1845 ;  and  there  is  no 
disruption  in  respect  of  the  time  during  which  he  was  receiving  relief; 
that  time  is  only  to  be  excluded  from  the  computation.  That  rule  was 
laid  down  as  to  the  time  of  an  imprisonment,  in  Hartfield  v.  Rotherfield, 
17  Q.  B.  746  (E.  C.  L.  R.  vol.  79),  where  Regina  v.  Salford,  12  Q.  B. 
106  (E.  C.  L.  R.  vol.  64),  was  overruled :  and  the  enactment  of  the 
statute  as  to  the  time  of  relief  is  the  same  as  the  enactment  as  to  the 
time  of  imprisonment.  There  was,  therefore,  no  power  to  remove  to 
any  parish  other  than  Bolney.  Whether  the  arrangements  made  in 
apportioning  the  charge  were  correct,  within  stat.  11  &  12  Vict.  c.  110, 
s.  3,  it  is  not  necessary  to  inquire.  Further,  the  pauper  was  at  any 
rate  not  removable  from  Cuckfield :  he  had  not  come  there  to  settle, 
within  the  *meaning  of  stat.  13  &  14  C.  2,  c.  12,  s.  1,  being  p^roo 
detained  in  Cuckfield,  and  kept  in  the  hospital,  only  by  the  acci-  ^ 
dent  which  disabled  him,  and  being  therefore  casual  poor ;  Rex  v,  St.  Law- 
rence, Ludlow,  4  B.  &  Aid.  660  (E.  C.  .L.  R.  vol.  6).     There  is  no  legal 
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ground  for  considering  that  the  length  of  time  during  irhich  he  was  in 
the  Cuckfield  Union  workhouse  made  any  difference  in  this  respect. 

PoBhley  (with  whom  was  J.  J.  John%on\  contdl. — Assuming  that, 
as  contended  on  the  other  side,  the  pauper  was  irremovable  from  Sei- 
ne j  up  to  the  time  of  the  accident  in  1847,  this  order  is  nevertheless 
good.  The  pauper,  it  is  true,  was,  after  the  occurrence  of  the  accident, 
casual  poor  in  Cuckfield ;  and  the  justices  would  not  then  have  been 
authorized  to  make  an  order  of  removal,  suspending  the  ezecation ; 
Rex  V.  St.  Lawrence,  Ludlow,  4  B.  &  Aid.  660  (E.  C.  L.  R.  vol.  6). 
But,  although  his  residence  in  the  workhouse  originated  in  the  accident, 
he  was  not  therefore  casual  poor  as  long  as  he  chose  to  remain.  He 
was  after  a  time  permanently  disabled  by  rheumatism :  but,  as  soon  as  he 
could  be  removed  after  the  accident,  he  might  have  been  removed,  being 
chargeable  to  Cuckfield.  If  it  had  become  necessary  to  amputate  both 
legs,  still  he  would  not  be  casual  poor  after  he  was  physically  capable 
of  being  removed.  He  did  not  the  less  remain  there  as  an  inhabitant, 
because  he  required  relief  by  reason  of  permanent  disability.  The 
exact  time  at  which  he  was  physically  capable  of  being  removed  does  not 
appear:  but  there  was,  at  any  rate,  evidence  from  which  the  justices 
might  infer  that  at  the  time  of  the  order  he  had  come  to  inhabit.  Then 
aKroq-i  ^^®  justices  were  not  bound  to  remove  to  ^Bolney :  the  stataa  of 

"'*^-^  irremovability  from  Bolney,  even  if  not  broken,  would  not  au- 
thorize a  removal  to  Bolney ;  it  would  only  prevent  a  removal  thence. 
The  order  therefore  was  rightly  made  to  remove  him  to  the  pariah  of 
his  settlement.  The  guardians  appear  to  have  acted  erroneously  in 
requiring  Bolney  to  defray  the  expenses  while  he  was  casual  poor  of 
Cuckfield.     (He  was  then  stopped  by  the  Court.) 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  justices  had  juris- 
diction to  remove  the  pauper  to  West  Grinstead,  the  parish  of  his 
settlement  Let  us,  for  the  present,  leave  out  of  sight  the  question  of 
irremovability  under  stat.  9  &  10  Vict.  c.  66.  The  removal  then 
would  be,  if  at  all,  to  West  Grinstead.  Then  was  not  the  panper 
removable  from  Cuckfield  ?  When  he  broke  his  leg  in  that  pariah  he 
could  not  be  removed,  because  that  would  not  be  a  case  under  stat.  13 
&  14  C.  2,  c.  12,  s.  1,  under  which  alone  he  could  be  removed ;  he  could 
not  be  said  to  have  come  there  to  settle.  Up  to  1854  he  is  disabled  in 
a  certain  degree ;  that  is,  he  is  not  in  possession  of  his  full  corporeal 
power.  But  can  it  be  said  that  he  did  not  mean  to  inhabit?  The 
justices  might  fairly  infer  that  he  did.  Therefore,  irrespectively  of 
the  question  as  to  irremovability  from  Bolney,  he  can  be  removed. 
Then  how  is  the  case  affected  by  stat.  9  &  10  Vict.  c.  66,  s.  1  ?  There 
seems  to  have  been  no  such  disruption  of  residence  as  to  destroy  his 
right  to  remain  there.  But  that  does  not  prejudice  the  right  to  remove 
from  Cuckfield,  when  he  went  to  settle  there,  to  the  parish  of  his  settle 
ment. 


5  ELLIS  &  BLACKBURN.    Q.  B.  530 

*CoLERiDGE,  J. — I  did  not  hear  the  whole  argument,  and  will  r#rqo 
therefore  give  no  judgment  on  the  general  question.  But  as  to  ^ 
gtat.  13  &  14  C.  2y  c.  12,  s.  1,  I  think  that  in  Rex  v.  St.  Lawrence, 
Ludlow,  and  Rex  t;.  St.  James  in  Bury  St.  Edmunds,  10  East,  25,  it  was 
most  properly  decided  that  you  cannot,  in  such  a  ca^e  as  this,  make  an 
order  of  removal  and  suspend  the  execution.  Some  of  the  reported 
expressions  of  the  Judges  appear  rather  strong,  on  comparing  them 
with  the  facta ;  hut  they  are  to  he  understood  with  reference  to  those 
facts.  Now,  in  the  present  case,  it  is  absurd  to  suppose  that,  because 
the  pauper  originally  came  into  Cuckfield,  as  casual  poor,  he  was  not 
ultimately  there  with  the  intention  of  settling.  I  think  Mr.  Pashley 
was  right  in  not  attempting  to  fix  the  exact  time  at  which  the  pauper 
became  removable :  he  would  be  so  as  soon  as  he  was  capable  of  moving 
and  declined  to  do  so. 

WiGHTMAN,  J. — The  circumstances  of  this  case  are  peculiar :  but  it 
does  seem  strange  to  soy  that  the  pauper,  remaining  at  Cuckfield  seven 
years,  did  not  remain  with  the  intention  of  inhabiting.  This  diflSculty 
would  follow  :  that,  whatever  parish  sheltered  a  pauper  upon  his  meet- 
ing with  an  accident,  he  would  for  the  rest  of  his  life  be  permanently 
there  as  casual  poor. 

(Erle,  J.,  was  absent.)  Order  of  Sessions  quashed. 


♦ROBERT  FROST  v.  The  Mayor,  Aldermen,  and  Burgesses  p^-o^ 
of  the  City  and  Borough  of  CHESTER.     Nov.  7.        ^     ^ 

Mandamus  to  tbe  Major,  Ac,  of  a  municipal  borongb,  reciting  that,  on  1st  November,  1854,  C. 
and  8.,  ttro  coaneillon  of  a  ward,  being  a  tbtrd  part  of  tbo  namber  ossigricd  for  the  ward,  were 
is  torn  to  go  oat  of  oflSce,  and  an  election  ougbt  to  havo  been  beld  for  tbe  election  of  two 
eoancillora  for  tbe  ward  under  stat  5  A  6  W.  4,  c.  76;  but  that  an  election  was  bcid  on  the  1st 
Xovcmber  for  one  couneinor  only;  wbereby  tbe  office  of  one  councillor  was  vacant;  and  tbe 
vrit  eommanded  th«  Mayor,  Ae.,  to  proceed  to  tbe  election  of  a  CM>ancilIor. 

Ketorn :  Tbat,  on  9th  November,  1853,  S.,  being  a  councillor  for  tbe  ward,  was  elected  mayor 
for  a  year  and  until  his  successor  should  have  accepted  office ;  and  S.  then  accepted  the  office 
of  mayor,  Ac,  and  held  it  tiU  9th  November,  1854,  when  his  successor  was  elected  mayor,  and 
acrepted  office,  Ac. ;  and  6.  ceased  to  hold  tbe  office  of  mayor ;  and,  by  reason  thereof,  S.  was 
not,  on  1st  November,  1854,  in  turn  to  go  out  of  office  as  councillor;  and  tbe  election  ought 
not  then  to  have  been  held  for  two  councillors ;  and  that,  on  30th  November,  1854,  S.  waa 
<Ialy  elected  councillor,  and  afterwards  accepted  that  office,  made  and  subscribed  the  decla- 
ntion,  and  from  thence,  continually,  held  and  continued  to  hold,  and  did  still  hold  and  continue 
in,  the  said  office ;  and  the  same  daring  all  the  time  bad  been,  and  still  was,  full  of  S. 

On  demurrer  to  the  return,  held : 

That  the  election  of  S.  as  councillor  on  30th  November,  1854,  was  at  any  rate  not  colourable ;  and 
there  was  therefore  a  plenarty ;  and  mandamus  did  not  lie ;  the  proper  mode  of  questioning  the 
deetion  being  by  qao  warraDto. 

Mandamus,  on  the  prosecution  of  Robert  Frost,  tested  29th  January, 
1855,  to  the  Mayor,  aldermen,  and  burgesses  of  the  city  and  borough 
of  Chester.     The  writ  suggested  that  the  city  and  borough  was  named 
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in  5  &  6  W.  4,  c.  76,  Schedule  (A.),(a)  and  divided  into  wards,  to  onf 
of  which,  named  St.  John's  Ward,  were  assigned  six  councillors ;  and 
there  ought  of  right  to  have  been,  before  any  of  the  times'  after  men- 
tioned, two  aldermen,  six  councillors,  and  two  assessors  of  the  said  wari 
That,  on  1st  November  last  past  (1854),  Henry  Cutter  and  John  Smith, 
two  of  the  councillors  assigned  for  the  ward,  were  in  turn  to  go  out  of 
office,  in  pursuance  of  the  statute,  and  an  election  ought  to  have  been 
held  for  the  election  of  two  councillors,  being  one-third  of  the  number 
3^-„o-|  of  councillors  assigned,  &c.,  on  the  *said  1st  November.  That 
^  an  election  was  held  on  the  said  1st  November  for  one  councillor 
only,  and  no  election  held  for  any  other  councillor  for  the  ward,  to 
make  up  one-third,  &c. ;  whereby  the  place  and  office  of  one  of  the 
councillors  assigned,  &c.,  after  the  said  1st  November,  became  and  was 
and  still  is  vacant.  The  writ  then  commanded :  "  that  you  and  every 
of  you,  having  a  right  to  vote  at,  or  to  do  any  other  act  necessary  to 
be  done  in  order  to,  the  election  of  councillors  for  the  said  ward  of  the 
said  city  and  borough,  do,  upon  Friday  the  9th  day  of  March  next,  bj 
9  of  the  clock  of  the  same  day,  meet  and  assemble  yourselves  together 
in  some  convenient  place  within  the  said  city  and  borough ;  and  that, 
being  so  assembled,  you,  or  such  of  you  to  whom  the  same  doth  of  right 
belong,  do  then  and  there  proceed  to  the  election  of  a  councillor  for  the 
said  ward,  who  ought  to  have  been  elected  as  aforesaid,  on  the  said  1st 
day  of  November  according  to  the  directions  of  the  Acts  of  Parliament 
in  that  behalf;  and  that  you,  or  such  of  you  to  whom  the  same  doth  of 
right  belong,  do  administer,  or  cause  to  be  administered,  to  the  person 
who  shall  be  so  elected  councillor  for  the  said  ward,  the  declaration  in 
that  behalf  directed  by  the  said  Act  to  be  made  and  subscribed,  and 
that  you  admit,  or  cause  to  be  admitted,  the  said  person  so  to  be  elected 
into  the  office  of  councillor  for  the  said  ward,  together  with  all  the 
liberties,  privileges,  and  franchises  to  the  said  place  and  office  belonging 
and  appertaining ;  and  that  you,  and  every  of  you,  do  every  act  neces- 
sary to  be  done  by  you  or  any  of  you  in  order  to  the  due  election  and 
admission  of  a  councillor  for  the  said  ward,  according  to  your  authority 
in  that  behalf,  respectively,  or  that  you  show  Us  cause,"  &c. 
♦5331  *Return  of  22d  May,  1855.  That,  on  9th  November,  1853, 
.-'  the  said  John  Smith,  then  being  councillor  for  the  said  ward,  was 
duly  elected  to  be  the  mayor,  to  continue  in  his  office,  as  mayor,  for  one 
whole  year  and  until  his  successor  should  have  accepted  the  office  of 
mayor,  and  should  have  made  and  subscribed  the  declaration,  &c.  That 
J.  Smith,  on  the  day  and  year  aforesaid,  accepted  the  office  of  mayor, 
and  made  and  subscribed  the  declaration,  &c.,  and  held  and  continned 
in  the  office  of  mayor  for  one  whole  year,  from  9th  November,  1855, 
till  9th  November  last  past,  en  which  last-mentioned  day  one  Williara 
Henry  Brown,  the  successor  of  J.  Smith  in  the  office  of  mayor,  accepted 

(a)  Sect  1. 
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the  same  office,  and  made  and  subscribed  the  declaration,  &c. ;  and  that 
thereupon  J.  Smith  then  ceased  to  hold  and  continue  in  the  office  of 
major  <(  That,  by  reason  of  him,  the  said  J.  Smith,  so  holding  and 
continuing  in  the  said  office  of  mayor  of  the  said  city  and  borough  until 
the  said  9th  day  of  November  now  last  past  as  aforesaid,  the  said  John 
Smith  was  not,  on  the  1st  day  of  November  now  last  past,  in  turn  to 
go  oat  of  office  as  a  councillor  assigned  for  the  said  Saint  John's  Ward, 
in  pursuance  of  the  provisions  of  the  said  Act  of  Parliament.  And  that 
he,  the  said  John  Smith,  went  out  of  office  as  such  councillor  on  the  said 
9th  day  of  November  now  last  past,  and  not  before ;  and  that,  by  rea- 
son of  the  premises,  an  election  ought  not,  on  the  1st  day  of  November 
now  last  past,  to  have  been  held  for  two  councillors  for  the  said  Saint 
John's  Ward,  but  for  one  councillor  only,  that  is  to  say,  for  one  coun- 
cillor in  the  place  of  the  said  Henry  Cutter  in  the  same  wric  named. 
Wherefore  an  election  was,  on  the  said  1st  day  of  November,  held  for 
one  *councillor  only  for  the  said  ward,  that  is  to  say,  for  one  ri^if-oA 
councillor  in  the  place  of  the  said  Henry  Cutter.  And  we,  the  ^ 
said  Mayor,  aldermen,  and  burgesses,  do  hereby  further  humbly  certify 
and  do  return,"  &c.,  « that  afterwards,  and  after  the  said  9th  day  of 
No7ember  now  last  past,  and  within  the  space  of  ten  days  after  notice 
of  the  vacancy  in  the  office  of  councillor  of  the  said  city  and  borough 
for  the  said  Saint  John's  Ward,  by  reason  of  the  said  John  Smith  so 
ceasing  to  hold  and  continue  in  the  same,  and  going  out  of  office  as  such 
councillor  as  hereinbefore  mentioned,  had  been  given  to  the  mayor  of 
the  said  city  and  borough  by  two  burgesses  thereof,  that  is  to  say  on 
the  80th  day  of  November  now  last  past,  an  election  was  duly  held  for 
one  councillor  of  the  said  city  and  borough  for  the  said  Saint  John's 
Ward  in  the  place  of  him,  the  said  John  Smith :  at  which  said  last- 
mentioned  election  the  said  John  Smith,  being  then  duly  qualified  in 
that  behalf,  was  duly  elected  as  councillor  of  the  said  city  and  borough 
for  the  said  St.  John's  Ward;  and  afterwards,  to  wit,  on  the  1st  day 
of  December  now  last  past,  accepted  the  said  last-mentioned  office,  and 
made  and  subscribed  the  declaration  in  that  behalf  required  by  the  said 
Act  of  Parliament  in  the  said  writ  mentioned.  And  that  the  said  John 
Smith  hath,  from  the  time  last  mentioned,  continually  hitherto  held  and 
continued  in,  and  doth  still  hold  and  continue  in,  the  said  office  of  coun- 
cillor of  the  said  city  and  borough  for  the  said  Saint  John's  Ward ;  and 
that  the  same  office,  during  all  the  time  last  aforesaid,  hath  been  and 
still  is  full  of  the  said  John  Smith :  and,  during  all  the  time  last  afore- 
said, there  have  been  and  still  are  the  full  number  of  councillors  assigned 
to  the  said  Saint  John's  Ward  in  pursuance  of  the  said  Act  of  r-i^f-nr 
^Parliament.  Wherefore,  and  for  the  causes  aforesaid,  we,  the  *- 
said  Mayor,  aldermen,  and  burgesses,  have  not  met  and  assembled  our- 
selves together  on  the  day  and  in  the  manner  in  the  said  writ  in  that 
behalf  mentioned,  and  have  not  then,  or  at  any  time  since  the  issuing 
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of  the  said  writ,  proceeded  to  an  election  of  a  coancillor  for  the  SaiDt 
John's  Ward  as  by  the  said  writ  we  are  commanded,  and  coald  not  and 
ought  not  so  to  have  done." 

The  prosecutor,  Frost,  demurred.    Joinder. 

Sir  F.  TheaigeTj  for  the  Crown.(a) — There  wev  two  vacancies  on  1st 
November,  which  ought  to  have  been  filled  up  then :  there  was  no  extn- 
ordinary  vacancy  by  reason  of  the  mayor  having  remained  in  the  office 
of  mayor  till  9th  November.  The  mayor  continued  a  member  of  tbe 
council,  but  not  a  councillor.  This  appears  from  comparing  sects.  25, 
26,  30,  31,  43,  47, 49,  of  stat.  5  &  6  W.  4,  c.  76.  The  alleged  election 
on  30th  November  was  therefore  void,  being  made  by  persons  who  had 
no  power  to  elect. 

Wehhi/y  contrd.. — The  distinction  between  member  of  council  and 
councillor  would,  if  sustained,  have  the  effect,  in  many  cases,  of  increas- 
ing  the  statutable  number  of  the  council  by  one,  for  some  days ;  whicli 
would  disturb  the  regulations  as  to  the  majority  and  the  quorum,  and 
the  casting  vote,  under  sect.  69.  It  will  be  found  that  the  expressioni 
are  used  synonymously.  But,  further,  supposing  the  construction  on 
^f-oa-]  ^^^  other  side  to  be  correct,  there  is  at  any  rate  a  plenarty,  bj 
-'  *the  election  do  facto  of  80th  November ;  and  the  proper  remedj 
is  quo  warranto,  not  mandamus.  Smith,  the  party  elected,  has  sub- 
scribed the  declaration,  has  been  admitted,  and  still  holds  the  office. 
Begina  v.  The  Councillors  of  Derby,  7  A.  &  E.  419  (E.  C.  L.  R.  toL 
84),  is  in  point.  There  it  was  insisted  that  votes  had  been  thrown  avar 
as  having  been  given,  with  knowledge,  to  a  party  disqualified  by  being 
councillor  for  another  ward ;  and  it  was  therefore  contended  that  a 
mandamus  should  go  to  swear  in  the  opposing  candidate.  Bat  the 
Court  held  that  the  office  was  full  by  the  election  de  facto,  and  that  a 
quo  warranto  was  the  proper  remedy.  An  election  at  a  wrong  time* 
which  this  is  said  to  be,  cannot  be  on  a  different  footing,  as  to  the  pre- 
sent question,  from  an  election  of  a  wrong  candidate.  The  principle 
which  was  acted  upon  in  Regina  v.  The  Councillors  of  Derby,  will  be 
found  also  in  Rex  v.  The  Mayor,  &c.,  of  Winchester,  7  A.  Jt  £.  215, 
Regina  v.  Phippen,  7  A.  &  E.  966,  and  Rex  v.  The  Mayor,  &c.,  of  Ox- 
ford, 6  A.  &  E.  349  (E.  C.  L.  R.  vol.  33).  It  is  said,  on  the  other  side, 
that  the  election  of  30th  November  was  simply  void,  on  legal  grooDds: 
but  the  authorities  cited  show  that  an  election,  made  bon&  fide  and  not 
merely  colourable,  is  enough  to  make  a  plenarty. 

Sir  F,  ThetiffCTj  in  reply. — There  was  no  plenarty  if  there  were  two 
vacancies  on  1st  November;  for  in  that  case  there  was  no  election 
on  30th  November,  and  quo  warranto  would  not  lie.  There  was  no 
authority  to  elect  at  all  on  80th  November.  In  the  cases  in  which  elec- 
tions, though  not  legally  made,  havo  been  held  sufficient  to  create  a 

(a)  The  argument  cotorocnced  this  dnj  before  Lord  Campbell,  C.  J.,  Coleridge  and  Wightattn, 
Ja.,  and  xras  finished  un  the  eucceoding  doj,  November  8th,  before  the  same  Judge?  and  Erie,  1. 
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plenartj  de  facto  there  has  been  an  act  of  ^election  at  the  pro-  r^cco^ 
per  time,  bat  questionable  on  account  of  some  informality  or  ^ 
illegality,  such  as  an  admission  of  bad  votes,  a  wrong  computation 
of  numbers,  or  a  choice  of  a  candidate  not  qualified.  Rex  v.  The 
Major  of  Colchester,  2  T.  R.  259,  was  such  a  case.  In  Regina  v. 
The  Councillors  of  Derby,  the  election  was  disputed  on  a  point  raising, 
as  the  Court  said,  questions  of  considerable  difficulty  in  the  construc- 
tion of  the  Act  of  Parliament.  [Lord  Campbell,  C.  J. — ^You  are 
surely  asking  us  to  construe  the  Act  here.]  Not  as  to  title :  the  elec- 
tien  is  held  on  an  occasion  where  no  racancy  existed ;  it  did  not  create 
a  plenarty,  any  more  than  a  plenarty  would  be  created  by  any  parties, 
strangers  to  the  corporation,  professing  to  elect  a  party  who  was  an 
entire  stranger.  [Coleridge,  J. — The  mayor  remained  councillor  de 
facto.]  In  Regina  v.  The  Mayor,  &c.,  of  Leeds,  11  A.  &  E.  512  (E. 
C.  L  R.  vol.  39),  the  alderman  and  assessors,  after  having  declared 
P.  elected,  proceeded,  on  a  supposed  error  in  the  election,  to  another 
election,  and  elected  R.,  who  made  the  declarations :  and  this  Court 
granted  a  mandamus  to  allow  P.  to  act,  holding  the  second  election 
merely  void.  [Coleridge,  J. — There  the  electors  were  functi  officio.] 
Here  their  power  never  came  into  existence.  [Wightman,  J. — Suppose 
a  case  where  there  has  not  been  a  proper  presiding  officer.  Lord  Camp- 
bell, C.  J. — In  such  a  case  there  is  always  a  quo  warranto,  not  a  man- 
damus.] 

Lord  Campbell,  C.  J. — The  return  shows  that  no  mandamus  ought 
to  go.  It  shows  that  an  election  was  «  duly  held,"  at  a  time  when  at 
any  rate  there  was  a  ^vacancy.  And  it  alleges  that  John  Smith,  r^cqo 
being  duly  qualified  and  duly  elected,  accepted  the  office  of  coun-  ^- 
cillor,  and  made  and  subscribed  the  declaration,  and  does  still  hold  and 
continue  in  that  office,  wherefore  the  office  is  full  of  him.  We  have 
thus  an  election,  an  acceptance,  an  admission,  and  an  alleged  plenarty:. 
there  is  therefore  a  plenarty  de  facto  unless  the  election  on  the  30th 
November  was  colourable :  and  it  is  a  clear  point  in  municipal  law  that, 
where  a  man  is  bon&  fide  in  office,  his  title  is  not  to  be  tried  by  manda- 
mus, but  by  quo  warranto.  There  can  be  no  doubt  that  here  quo  war- 
ranto would  lie  against  Smith.  I  do  not  know  that  there  is  any  case 
exactly  like  this :  but  we  may  safely  say  that  quo  warranto  is  the  pro- 
per proceeding  except  where  the  disputed  election  is  merely  colourable, 
so  as  to  be  no  election  at  all.  Now,  when  an  election  takes  place  upon 
the  assumption  of  a  construction  of  the  Act  which  we  may  possibly  not 
adopt,  but  which  is  arguable,  that  is  a  real  election.  This  therefore  is 
not  to  be  tried  by  mandamus,  but  by  impeachment  of  the  title  on  a  quo 
warranto. 

Coleridge,  J. — I  am  of  the  same  opinion.     A  mandamus  goes  only 
on  the  supposition  that  there  is  no  one  in  office,  for  the  purpose  of  re- 
storing a  party  to  office  or  to  cause  an  election  to  be  held*     I  always 
VOL.  V. — 22 
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thought  it  an  inflexible  rule  in  corporation  law  that,  where  a  man  elected 
has  accepted  office  and  is  in,  unless  the  election  be  colourable  and  so 
merely  void,  the  proceeding  must  be  by  quo  warranto,  not  by  manda- 
mus. The  question,  then,  is,  What  is  colourable?  I  always  thought 
^-oq-i  that,  where  an  authority  existed,  and  there  was  a  bonfi  fide  *in- 
-*  tention  to  execute  it,  the  proceeding  was  not  colourable  tboagh 
there  might  be  a  mistake  in  law.  It  may  be  that  here  the  election  con- 
ferred no  valid  title  under  sects.  26  and  47,  Mr.  WeUhy  contends  that 
the  title  was  valid ;  for  that,  till  Smith  went  out  of  office  as  mayor,  his 
office  as  councillor  did  not  become  vacant,  and  that  thus,  on  his  going 
out  of  office  as  mayor,  an  extraordinary  vacancy  occurred,  and  the  pro- 
ceedings were  therefore  warranted  by  the  Act.  That  may  be  all  wrong: 
but  is  it  so  clearly  wrong  that  the  election  could  not  be  otherwise  than 
colourable,  and  that  the  truth  stared  the  electors  in  the  face  ?  I  think 
we  cannot  go  so  far  as  that. 

WiQHTMAN,  J. — For  the  present  question,  we  may  assume  that  the 
office  is  not  full  de  jure,  but  only  de  facto :  and,  for  the  purpose  of  the 
present  argument,  we  may  assume  that  the  election  has  been  holden  in 
a  way  not  warranted  by  law,  and  is  therefore  bad,  and  such  as  coold 
not  be  supported  on  quo  warranto.  But  the  office  is  not  the  less  fall 
de  facto  :  and  the  party  elected  has  been  admitted.  I  think  therefore 
that  a  plenarty  is  shown  which  is  decisive  in  favour  of  Mr.  WtlAyt 
clients,  and  that  the  question  can  be  tried  only  by  quo  warranto. 

Erle,  J.,  concurred.  Judgment  for  defendants. 


„^,^  *SAMUEL    HOWSHIP   BARROW   v.   WILLIAM    BELL, 
'^^"J      RICHARD    ATKINSON,     CORDELL     LOADER,    and 
MOSES    LEMON   WOOLF,   Assignees  of   ALFRED  EYRE,  i 
Bankrupt.     Nov.  9. 

'A  trader  hod  in  hia  house  gooda,  not  bis  own  property,  in  bia  order  and  disposition  by  eonseat 
of  the  tnie  oirner.  The  sheriff  entered  the  bouae  under  a  fl.  fa.  agminat  the  trader,  and  nait 
a  levy.  A  man  waa  left  in  poaaeaaion  in  the  bouae;  but  no  change  waa  made  in  the  appsrvat 
poaaeaaion  of  the  goods  by  the  trader,  until  after  the  filing  of  a  petition  for  a4iudieatioa  of 
bankruptcy  against  him,  under  which  he  waa  declared  a  bankrupt 

'Held :  that  the  act  of  the  sheriff  did  not  withdraw  the  goods  from  the  order  and  disposition  of  Ike 
bankrupt ;  and,  consequently,  that  the  Court  of  Bankruptcy  might  order  them  to  be  sold  by  bis 
assignees,  «a  against  the  true  owner,  under  sect  125  of  The  Bankrupt  Law  Consolidation  AcU 
1840  (12  A  13  Viot  c.  106). 

A  CASB  was  stated  for  the  opinion  of  this  Court,  of  which  the  sub- 
Btance  was  as  follows. 

By  an  indenture  of  assignment  by  way  of  mortgage,  dated  I2th 
December,  1851,  made  between  the  above-mentioned  Alfred  Eyre,  of  the 
one  part,  and  Edward  Herringham  Butts  and  the  plaintiff,  of  the  other 
part,  and  duly  executed  by  Eyre,  in  consideration  of  the  sum  of  5002. 
advanced  to  Eyre,  he  assigned  to  Butts  and  the  plaintiff  (inter  alia)  all 
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and  ererj  the  articles  of  furniture  of  and  belonging  to  Eyre,  then  being 
in,  upon,  and  about  the  dwelling-house  of  Ejre,  No.  10,  Norland  Square, 
as  security  for  the  repayment  of  the  said  sum  of  5002. 

At  and  ever  since  the  time  of  the  execution  of  the  indenture,  the 
property  thereby  assigned  was  and  remained  in  tbe  reputed  ownership, 
order,  and  disposition  of  Eyre  with  the  consent  of  the  plaintiff,  unless 
the  same  was  withdrawn  from  such  reputed  ownership,  ocder,  and  dis- 
position by  the  circumstances  hereinafter  mentioned. 

On  the  26th  July,  1853,  Butts  died,  leaving  the  plaintiff  him  sur- 
viving. 

*0n  the  20tb  February,  1854,  one  Jewell  recovered  a  judg-  r^r^^ 
ment  in  the  Court  of  Common  Pleas  against  Eyre  for  the  sum  ^ 
of  10002.,  and,  on  the  21st  day  of  the  same  month,  issued  a  writ  of  fi. 
fa.,  under  which  writ  the  sheriff  of  Middlesex,  on  the  22d  day  of  the 
same  month,  seized  the  furniture  of  E^re,  at  No.  10,  Norland  Square 
aforesaid,  the  same  then  being  in  the  use  and  possession  of  Eyre. 

Upon  the  seizure  of  the  said  furniture  as  aforesaid,  the  sheriff  put  a 
man  into  possession  of  the  same.     Eyre  and  his  family  remained,  how- 
ever, in  the  house,  No.  10,  Norland  Square,  after  the  seizure ;  and  no 
difference  was  made  with  respect  to  the  use  of  the  furniture  by  Eyre, 
lie  was  allowed  to  use  the  same  as  before  the  seizure ;  and  no  apparent 
change  was   made   in   the  possession   or   ownership   thereof.     Eyre 
remained  in  possession  of  the  said  furniture  from  the  date  of  the 
indenture  of  assignment  by  way  of  mortgage  down  to  the  seizure  of 
the  same  by  the  plaintiff  as  hereinafter  mentioned,  unless  his  posses- 
sion was  determined  by  the  seizure  of  the  said  furniture  by  the  sheriff 
as  hereinbefore  mentioned.     On  the  27th  February,  1854,  Eyre  signed 
a  declaration  of  insolvency  which  was  duly  filed  on  the  following  day, 
and  thereby  a  complete  act  of  bankruptcy  was  committed  by  him  on 
the  28th   February,  1854.     Between   a  quarter  past  and  half  past 
eleven  in  the  morning  of  the  1st  March,  1854,  a  petition  for  adjudica- 
tion hi  bankruptcy  against  Eyre  was  duly  filed,  and  entered  of  record 
in  the  Court  of  bankruptcy.     Later  on  the  said  1st  March,  1854,  Eyre 
Tras  adjudicated  a  bankrupt,  upon  the  said  declaration  of  insolvency 
and  petition,  and  upon  and  in  respect  of  a  good  and  valid  petitioning 
creditor's  debt,  and  trading  in  that  behalf;  and  the  defendant  Bell  was 
thereupon   appointed  oflScial  assignee  of  the  said  *bankrupt*s  ri^rAo  \ 
estate.    At  a  quarter  past  twelve  o'clock  in  the  afternoon  of  the  ^ 
said  Ist  March,  1854,  the  plaintiff  went  to  the  house  of  Eyre  and 
seized  the  furniture  under  the  indenture  of  assignment  by  way  of  mort* 
gage,  and  left  a  man  in  possession  thereof  on  his  behalf,  and  at  the 
same  time  served  upon  the  man  in  possession  under  the  writ  of  fi.  fa.  a 
notice  to  the  sheriff  claiming  the  said  furniture  under  the  indenture. 
This  was  the  first  act  done  by  the  plaintiff  in  reference  to  taking  pos> 
lession  of  the  goods  assigned  by  the  said  indenture  of  assignment  by 


542  BARRQ*  v.  BELL.    M.  T.  1855. 


way  of  mortgage.  At  abo|^t  five  o'clock  in  the  evening  of  the  said  Ist 
March,  1854,  the  messenger  of  the  Court  of  Bankruptcy  arrived  at  the 
said  house,  No.  10,  Norland  Square,  and  seized  and  took  possession  of 
the  said  furniture  there ;  and  the  plaintiff  gave  him  a  similar  notice  to 
that  above  stated  to  have  been  served  upon  the  said  sheriff.  On  tbe 
3d  March,  1854,  the  sheriff  of  Middlesex  issued  an  interpleader  Bum. 
mons  in  the  action  of  Jewell  v.  Eyre ;  but  Jewell  declined  to  contest 
the  claim  of  the  plaintiff  in  this  case,  and  directed  the  sheriff  to  with- 
draw from  possession.  On  the  14th  March,  1854,  the  defendants 
Atkinson,  Loader,  and  Woolf  were  duly  appointed  creditors'  assignees 
of  Eyre :  and  all  proper  steps  have  been  taken  to  vest  the  said  pro- 
perty in  them,  supposing  them  to  be  entitled  thereto  as  such  assignees. 
And  on  the  15th  of  the  same  month  the  plaintiff  served  npon  them  and 
the  defendant  Bell,  the  official  assignee,  a  notice  also  similar  to  those 
above  stated  to  have  been  served  upon  the  said  sheriff  and  the  said 
messenger  of  the  Court  of  Bankruptcy. 

On  the  15th  June,  1854,  plaintiff  demanded  the  furniture ;  but  the 
messenger  of  the  Court  of  Bankruptcy  refused  to  part  with  the  same, 
and  stated  that  he  held  possession  for  the  defendants  as  assignees  of 
^f-Atyj  Eyre.  On  *the  16th  June,  1854,  the  plaintiff  commenced  an 
^  action  of  trover  against  the  defendants,  and  delivered  a  declara- 
tion, to  which  the  defendants  duly  pleaded :  and  issue  was  joined.  At 
the  Summer  Assizes  for  Sussex,  1854,  the  cause  was  called  on;  and, 
by  consent  of  the  parties,  a  verdict  was  entered  for  the  plaintiff  for  the 
damages  in  the  declaration  mentioned,  subject  to  the  opinion  of  th:5 
Court  upon  the  question  hereinafter  stated. 

The  question  for  the  opinion  of  the  Court  is :  Whether  the  furniture 
had  been  withdrawn  from  the  possession,  order,  and  disposition  of  Ejre, 
at  the  time  when  he  became  bankrupt,  so  as  to  prevent  the  same  from 
being  vested  in  and  disposed  of  by  the  defendants  as  his  assignees. 

The  case  being  called  on  in  the  absence  of  the  plaintiff's  counsel,  tbe 
Court  desired  the  defendants'  counsel  to  read  and  state  the  case. 

Vernon  Harcourty  for  the  defendants,  read  the  case. — The  sole  point 
referred  to  the  Court  is.  Whether  the  act  of  the  sheriff,  in  taking  the 
goods  as  Eyre's,  terminated  Eyre's  apparent  ownership.  If  the  goods 
were  withdrawn  by  the  true  owner  from  his  apparent  ownership  before 
the  filing  of  the  petition,  and  without  notice  of  or  act  of  bankmptcv. 
the  transaction  would  be  protected  by  sect.  133  of  The  Bankrupt  Law 
Consolidation  Act,  1849  (12  &  13  Vict.  c.  106) ;  Graham  r.  Furber,  14 
Com.  B.  134  (E.  C.  L.  R.  vol.  78).  If  they  still  remained  in  the  pos- 
session, order,  or  disposition  of  Eyre  as  reputed  owner,  within  sect. 
125,  it  is  stated  in  the  case  that  all  proper  steps  have  been  taken  to 
vest  the  property  in  the  assignees.  [Lord  Campbell,  C.  J. — It  is 
^-^.-|  impossible  to  treat  the  act  of  the  sheriff  as  *the  act  of  the  true 
^  owner  resuming  possession ;  but  it  will  probably  be  said  for  the 
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plaintiff  that  it  terminated  Eyre's  possession.]  It  did  not  do  so  in 
fact:  if  the  sheriff  had  taken  away  the  goods,  his  tortious  act  would 
probably  not  have  affected  the  rights  of  the  parties ;  but  it  is  found  that 
Eyre  remained  in  possession  as  before.  [Coleridge,  J. — It  will  per- 
haps be  said  that  his  possession  after  the  seizure  was  no  longer  by  con- 
sent of  the  true  owner,  but  by  consent  of  the  sheriff.  Erle,  J. — If 
Eyre,  being  licensee  of  the  true  owner,  had  proceeded  to  carry  the  goods 
away,  and  the  sheriff  had  taken  them  from  him,  Eyre  might  have  main- 
tained trespass  on  his  lawful  possession  as  licensee,  and  the  sheriff  would 
hare  had  no  defence  to  such  an  action.] 

Judgment  was  then  given  for  the  defendants,  no  one  appearing  for 
the  plaintiff.  Afterwards  Pearce^  for  the  plaintiff,  having  entered, 
obtained  leave  to  argue,  and  was  heard.  The  Court  did  not  call  upon 
Barcourt  to  answer  him. 

Lord  Campbell,  C.  J. — The  opinion  which  I  had  formed  in  favour  of 
the  defendants  on  the  statement  of  the  case  has  not  been  altered  by 
Mr.  Pearce%  arguments. 

When  Eyre  became  bankrupt,  he  had  in  his  possession,  order,  and 
disposition  by  consent  of  the  true  owner,  the  plaintiff,  goods  which, 
under  sect.  125,  have  become  vested  in  his  assignees,  unless  before  the 
filing  of  the  petition  they  ceased  to  be  so.  It  is  clear  that  the  sheriff 
in  seizing  those  goods  was  a  wrongdoer ;  for  the  writ  authorized  him  to 
seize  Eyre's  goods,  not  those  of  the  plaintiff  in  Eyre's  possession. 
The  case  is  therefore,  I  think,  as  if  the  sheriff  had  no  writ  at  all,  or 
the  person  seizing  had  been  any  other  wrongdoer.  *It  seems  to  ri^r±t^ 
me  that  what  took  place  between  Eyre  and  the  sheriff  is,  as  *- 
between  the  true  owner  and  the  assignees,  res  inter  alios,  having  no 
operation,  and  leaving  their  rights  as  if  the  sheriff  had  never  entered. 

CoLERiDQE,  J. — I  am  of  the  same  opinion.  The  sheriff,  having 
anthority  to  seize  Eyre's  goods,  wrongfully  takes  plaintiff's  goods  ;  but 
the  possession  remains  as  before.  Does  that  act  of  a  wrongdoer  disturb 
the  possession,  order,  and  disposition  of  Eyre,  which,  at  that  time,  was 
lawful?  I  think  it  did  not. 
WiGHTMAN,  J. — I  am  of  the  same  opinion. 

Erle,  J. — I  also  am  of  opinion  that  the  goods  were  in  the  possession, 
order,  and  disposition  of  Eyro  at  the  bankruptcy  and  up  to  the  time  of 
filing  the  petition.  It  is  clear  that,  had  the  sheriff  never  acted,  that 
vroald  be  so.  Did  the  sheriff's  entry  on  Eyre's  premises,  and  his  claim 
to  take  these  goods  as  Eyre's,  make  any  difference  as  regards  the  true 
owner  and  the  assignees  of  Eyre  ?  I  think  not.  There  is  a  fallacy 
wrapped  up  in  the  use  of  the  ambiguous  word  possession.  When  the 
sheriff  claimed  to  enter  into  possession  of  all  the  goods  in  the  house, 
that,  in  so  far  as  he  was  acting  rightfully,  was  a  taking  possession  in 
law  of  all  Eyre's  goods  there :  but,  so  far  as  he  was  a  wrongdoer,  that  is 
as  to  the  goods  there  not  belonging  to  Eyre,  he  took  no  possession  m 
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wharfage  of  foot  passengers  and  goods  belonging  to  such  foot  passen- 
gers, over  and  across  the  said  river  Thames,  from  the  Isle  of  Dogs 
aforesaid  to  Greenwich  aforesaid,  from  the  1st  day  of  March  next,  for 
one  month,  and  so  on  from  month  to  month,  as  mentioned  and  provided 
for  in  the  said  agreement.  And  the  said  T.  G.  Doust  did,  bj  the  said 
agreement,  agree  to  find  and  provide  all  proper  and  suflScient  boats,  and 
a  Bufiicient  number  of  men  to  work  the  same,  both  at  the  ancient  Iand> 
ing  place  of  the  said  ferry,  as  well  as  at  the  landing  place  at  the  point 
opposite  Greenwich  on  the  said  Isle  of  Dogs,  and  that  he  would  work 
the  said  ferry  at  both  the  said  landing  places,  as  a  public  ferry,  for  con- 
veying of  foot  passengers  and  goods  belonging  to  such  foot  passengers. 
And  it  was,  by  the  said  agreement,  furtheir  agreed  that  the  libertj  and 
rights  of  using  the  causeway  at  the  said  society's  landing  place  on  the 
said  Isle  of  Dogs  was  to  be  reserved  to  the  said  trustees  of  the  Potter's 
Ferry  Society,  and  to  the  trustees  of  The  Poplar  and  Greenwich  Ferry 
Road  Company,  for  the  purpose  of  repairing  the  said  causeways,  and 
for  landing  materials  for  that  purpose,  and  also  for  landing  gravel  and 
^--^-.  other  materials  *for  the  purpose  of  the  Poplar  and  Greenwich 
-*  ferry  road,  free  from  any  payment  to  T.  G.  Doust.  (A  copy  of 
the  agreement  accompanied  the  case.) 

Since  1850,  buildings  have  been  erected,  and  a  dock  and  wharf  con- 
structed, by  William  Cubitt,  on  the  Isle  of  Dogs,  lower  down  the  river 
than  the  said  ancient  landing  place  of  the  Potter's  Ferry  and  distant 
therefrom  about  800  yards,  measuring  by  land,  and  a  still  gi  eater  dis> 
tancc  by  water.  And  a  public  road  had  also  been  made  leading  to  the 
said  dock  and  wharf:  and,  until  such  buildings,  dock,  and  wharf  were 
constructed  and  made,  there  was  no  other  convenient  way  to,  nor  any 
landing  place  of  any  kind  for  passengers  crossing  the  river  than  the 
said  Potter's  Ferry  Landing  Place. 

T.  G.  Doust  was,  at  the  date  of  the  said  instrument,  and  thence  to 
the  period  of  the  conviction  of  the  appellant,  a  member  of  the  Potter's 
Ferry  Society.  And  the  appellant,  at  the  time  mentioned  in  the  con- 
viction, was  the  servant  of  T.  G.  Doust,  and  was  then  employed  by  him 
to  ferry  foot  passengers  from  the  Isle  of  Dogs  to  Greenwich  in  the 
exercise  of  the  said  right  of  ferry.  On  the  day  mentioned  in  the  con- 
viction, the  appellant  carried  in  a  boat,  called  a  skiff,  rowed  by  himself, 
and  of  which  he  was  the  owner,  several  persons  as  passengers,  for  cer- 
tain hire  and  reward  which  he  then  received  from  each  of  the  said  per- 
sons, from  the  said  dock  and  wharf  of  W.  Cubitt  in  the  Isle  of  Dog?, 
to  a  place  opposite  at  Greenwich,  called  the  Golden  Anchor  Stairs,  and 
within  the  limits  of  the  said  Act ;  the  said  Golden  Anchor  Stairs  being 
distant  from  the  usual  landing  place  of  the  said  Potter's  Ferry  at  Green 
wich,  called  Garden  Stairs,  opposite  the  said  ancient  landing  place,  about 
600  yards. 
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*Ifo  license  for  the  said  skiff  had  been  first  obtained  by  the  ri^t^r^ 
appellant,  or  by  any  other  person  from  the  Court  of  Master,  ^ 
wardens,  and  assistants  of  the  Company  of  the  Master,  warden,  and 
commonalty  of  Watermen  and  Lightermen  of  the  river  Thames,  under 
the  provisions  of  stat.  7  &  8  G.  4,  c.  Ixxv. 

The  appellant  is  a  freeman  of  the  said  Company  of  Watermen  and 
Lightermen,  and  was  convicted  on  the  oath  of  John  Row,  also  a  free- 
man of  the  said  Company. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that,  under  all 
the  circumstances  of  the  case,  and  notwithstanding  the  99th  section  of 
the  last-mentioned  statute,  the  appellant  was  properly  and  legally  con- 
victed, then  the  conviction  is  to  remain  in  full  force  and  effect  against 
him.  But,  if  the  Court  should  be-of  a  contrary  opinion,  then  the  con- 
viction is  to  be  quashed  without  costs  on  either  side.  And  a  judgment 
in  conformity  with  the  decision  of  the  said  Court  shall  be  entered. 

Scotland,  in  support  of  the  conviction. — It  will  be  admitted  that  the 
appellant  is  within  the  penal  clauses,  sect.  38,  unless  he  is  within  the 
exception  in  sect.  99.  [^Pigott^  for  the  appellant,  assented.]  Now, 
first,  sect.  99  does  not  except  ferry  boats  from  the  regulations  of  the 
Act  as  to  licensing:  the  object  of  that  section  is  merely  to  guard 
against  the  interference,  by  reason  of  any  of  the  provisions  of  the  Act, 
with  the  privileges  of  the  owners  of  ferries.  The  several  sections  of 
the  Act  are  explainable  on  no  other  view.  The  words  of  sect.  99  are : 
*»That  nothing  in  this  Act  contained  shall  extend  to  prejudice  or  affect 
the  rights  and  privileges  to  which  the  owner  or  owners  of  any  ferry  or 
ferries  over  or  across  *the  said  river  Thames,  within  the  limits  r^r-n 
of  this  Act,  are  now  entitled  by  law."  But,  where  it  is  in-  ^ 
tended  to  exempt  ferry  boats  from  the  regulations  of  the  Act,  the  lan- 
guage is  different,  as  in  sect.  101,  which  enacts  « that  nothing  in  this 
Act  shall  extend  to  any  ferry  boats  worked  or  rowed  at  any  ferry  or 
ferries"  between  Kingston  and  New  Windsor,  a  provision  quite  unneces- 
sary if  sect.  99  had  the  meaning  for  which  the  appellant  contends.  A 
series  of  sections,  from  26  to  36,  inclusively,  make  provisions  as  to 
apprentices.  At  sect.  37  begins  the  enactment  of  penalties  for  naviga- 
tion by  non-freemen,  and  without  license,  with  other  provisions  having 
the  same  object,  such  as  those  requiring  names  and  numbers  to  be 
exhibited ;  and  by  sect.  40,  these  are  extended  to  the  case  of  owners 
residing  without  the  limits  of  the  Act  (defined  in  sect.  3)  but  navigating 
within  them.  Sect.  41  belongs  to  the  same  class.  Then  from  sect.  42 
to  sect.  50,  inclusively,  come  enactments  as  to  the  establishment  of 
ferries,  which,  but  for  a  protecting  clause,  would  interfere  with  the 
rights  lof  the  owners  of  private  ferries.  Then  follows  a  series  of  regu 
lations  immaterial  to  the  present  question.  Then  from  sect.  61  to  sect. 
G9,  inclusively,  are  enactments  as  to  fares  and  other  matters,  with  the 
imposition  of  penalties,  which  again  require  a  clause  for  the  protection 
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of  the  rights  of  owners  of  private  ferries.  [Lord  Campbell,  C.  J.— I 
really  cannot  conceive  that  the  English  language  contains  words  whicli 
would  more  fully  express  the  exemption  contended  for  than  those  of  sect. 
99.]  Then,  secondly,  the  right  which  the  appellant  professes  to  h&Te 
exercised  here  is  not  the  ancient  right  of  ferry.  Had  he  been  a  stran- 
^^.Q-i  ger,  the  act  done  by  him  would  not  *have  been  a  infringement 

-*  upon  that  right  of  ferry.  With  one  or  two  accidental  exceptions, 
which  cannot  affect  the  case,  the  transit  has  been  from  one  known  land- 
ing place  to  another.  It  is  essential  to  a  ferry  that  the  owner  should 
have  the  right  of  embarking  and  disembarking  at  fixed  points  on  eacb 
side  ;  Peter  v.  Kendal,  6  B.  &  C.  703  (E.  C.  L.  R.  vol.  13).  The  obli- 
gation of  the  owner  is  commensurate  with  his  right :  he  must  maintain 
proper  landing  places,  or  he  will  be  liable  to  scire  facias  or  quo  war- 
ranto. The  right  of  ferry  is  in  respect  of  the  landing  place,  not  of  the 
water;  Anonymous  case  in  Savile,  11,  pi.  29.  [Lord  Campbell, C. 
J. — Mr.  Pigott  will  admit  that  there  must  be  some  limits.  PigoU,— 
The  limits  are  those  described  in  the  grant ;  and  they  include  the  whole 
Isle  of  Dogs.]  The  ferry  named  is  Potter's  Ferry :  the  right  of  ferrj- 
age  is  described  as  being  from  the  landing  place  on  the  Isle  of  Dogs 
opposite  Greenwich ;  that  is,  the  landing  place  which  the  case  shows  to 
have  appertained  to  the  ferry.  A  ferry  in  the  hands  of  a  private  per- 
son is  prescriptive,  and  implies  a  grant  by  the  Crown.  The  grant  not 
being  extant,  its  extent  can  be  inferred  only  from  the  usage.  A  ferrj 
must  be  connected  with  a  highway  or  lead  directly  to  a  vill.(a)  Here, 
it  is  only  since  1850  that  there  has  been  access  to  any  other  than  the 
ancient  landing  place.  One  way  of  trying  whether  the  ancient  ferrj 
can  be  exercised  by  landing  at  Cubitt's  landing  place  is  to  inquire  ▼h^ 
ther,  if  one  were  to  ply  from  that  landing  place  to  the  ancient  landing 
place  in  Kent,  that  would  be  a  disturbance  of  the  ferry.  It  clearly 
*^^41  would  not,  unless  this  were  done  in  fraud  of  the  ^ancient  ferry, 

-*  and  near  to  it ;  Tripp  v.  Frank,  4  T.  R.  666.  That  case  was 
discussed  in  Huzzey  v.  Field,  2  C.  M.  &  R.  432  ;t  but  its  principle  was 
there  adopted. 

Pigotty  contr^. — It  appears  to  be  unnecessary,  after  what  has  fallen 
from  the  Bench,  to  argue  the  first  point.  But  the  two  points  are  sob- 
stantially  the  same.  The  question  is,  whether  the  owner  of  Potter's 
Ferry  is  within  sect.  99.  The  case  finds  that  what  he  did  was  in  exer- 
cise of  his  right  of  ferry.  The  grant  gives  the  right  to  carry  passen- 
gers «  from  the  Isle  of  Dogs  aforesaid  to  Greenwich  aforesaid."  The 
principles  of  law  suggested  on  the  other  side  are  correct :  but  the  test 
suggested,  whether  a  party  would  be  liable  for  disturbance  of  the  ferry 
who  ferried  from  Cubitt's  landing  place  to  Greenwich,  is  in  favour  of 
the  appellant ;  for  it  appears  from  Blacketer  v.  Gillett,  9  Com.  B.  26 
(E.  C.  L.  R.  vol.  67),  that  the  defendant  there  was  held  liable  for  car- 

(a)  See  Huuey  v.  Field,  2  C.  M.  A  R.  432,  442.t 
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rjing  across  the  river  so  near  to  this  ferry  that  the  ferry  was  preju* 
diced ;  and  the  nearness  cannot  be  measured  nicely.  [Lord  Campbell, 
C.  J. — The  motion  there  was  in  arrest  of  judgment ;  and  the  plaintiffs 
had  a  verdict  on  a  count  which  charged  a  disturbance  of  the  ancient 
ferry  in  fact.]  The  distance  here,  between  the  old  and  new  landing 
places,  is  only  eight  hundred  yards.  It  would  be  -highly  inconvenient 
that  the  limit  of  the  ferry  should  be  determined  by  a  decision  on  the 
validity  of  a  conviction. 

Scotland  was  not  called  on  to  reply. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  this  conviction  r^teee 
most  be  aflSrmed.     It  appears  to  me  that  *there  is  nothing  in  ^ 
Mr.  Scotland's  first  point.     Had  Doust  been  exercising  the  rights  of  the 
ancieDt  ferry  within  the  limits  of  that  ferry,  I  should  have  been  clearly 
of  opinion  that  he  was  within  the  exception  in  sect.  99.     (His  Lordship 
then  read  the  section.)     If   the  English  language  can  supply  more 
express  terms,  I  confess  that  I  do  not  know  what  those  terms  are.     It 
may  be  that,  as  Mr.  Scotl/xnd  contends,  this  construction  of  sect.  99 
renders  unnecessary  some  enactments  which  follow :  but  we  cannot  on 
that  account  put  a  construction  on  the  99th  section  which  shall  abridge 
the  clear  meaning  of  its  words.     If,  therefore,  the  appellant  had  here 
been  exercising  the  right  of  ferry,  I  should  have  decided  upon  quashing 
the  conviction.     But  it  is  clear  that  he  was  not  navigating  this  boat 
within  the  limits  of  the  ferry,  any  more  than  if  he  had  been  navigating 
h  from  Westminster  to  Lambeth.     What  is  leased  is  <<  all  that  ferry  or 
ferry  place  commonly  called  or  known  by  the  name  of  Potter's  Ferry," 
'^and  also  the  right  of  ferryage  from  the  landing  place  at  the  point  on 
the  Isle  of  Dogs  opposite  Greenwich."     That  is  to  be  construed  by  the 
facts  which  we  find  in  the  case ;  and  it  is  there  stated  that  <<  there  is 
an  ancient  ferry  (having  a  legal  origin),  called  Potter's  Ferry ;"  and 
that  "  there  is  an  ancient  landing  place  in  the  Isle  of  Dogs  called  and 
known  as  Potter's  Ferry  Landing  Place ;  and  the  said  right  of  ferry 
has  been  exercised  between  the  said  ancient  landing  place  and  a  place 
nearly  opposite,  at  Greenwich."     That,  though,  "  upon  one  or  two  occa- 
sions, people  were  taken  ofi"  the  mud  bank  in  the  boats  of  The  Ferry 
Company  at  another  point  of  the  Isle  of  Dogs,  and  conveyed  across  to 
Grreenwich,"  "  there  are,  and  for  many  years  have  existed,  at  the  said 
Potter's  Ferry  Landing  Place  in  the  Isle  of  Dogs,  ♦ferry  stairs,  r^itccg 
and  a  causeway  leading  from  the  said  ferry  stairs  to  the  water, 
at  which  the  boats  used  in  working  the  said  ferry  commonly  have  been 
and  are  kept."     That  the  trustees  ^^  have  been  accustomed,  from  time 
to  time,  to  demise  the  said  right  of  ferry ;"  and  did  demise  that  right 
to  Doust,  whose  servant  the  appellant  was.     Isow,  looking  to  the  ferry, 
as  described  in  the  agreement  and  as  exercised  in  fact,  it  is  clear  that 
Doust  was  entitled  only  to  a  ferryage  from  Potter's  Ferry  Landing 
Place  to  Greenwich,  and  not  from  the  whole  of  the  Isle  of  Dogs  to 
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* 


Greenwich.  He  might  as  well  have  taken  passengers  down  to  GraTes- 
end.  The  place  from  which  he  did  take  them  was  from  Cubitt's  land- 
ing place,  half  a  mile  below  Potter's  Ferry  Landing  Place :  that  was  in 
law  not  distinguishable  from  taking  them  from  a  point  twenty  miles 
lower  dorn  the  river.  The  case  is  therefore  not  within  the  exception 
in  sect.  99  ;  and,  that  being  so,  it  is  admitted  that  there  has  been  an 
infraction  of  the  statute.  It  is  perfectly  clear  to  me  that  the  coDvi^ 
tion  is  good. 

CoLERiDQE,  J. — I  also  am  of  opinion  that  this  conviction  should  be 
affirmed.  It  is  said  to  be  invalid,  because  of  the  exception  in  sect.  99. 
In  spite  of  Mr.  Scotland*8  ingenious  argument,  and  agreeing  with  him 
that  there  is  some  difficulty  in  construing  the  whole  statute  consistentiv, 
still  I  cannot  help  feeling  that,  where  we  have  a  clear  exception,  we  are 
not  to  fritter  it  away  by  ingenious  arguments  drawn  from  other  clauses. 
The  enactments  of  the  statute  are  not  to  prejudice  the  rights  or  privi- 
leges of  owners  of  ferries :  if  this  conviction  does  prejudice  the  rights 
„---.  and  privileges  of  the  owner  of  this  ferry,  it  is  wrong;  if  not, it 

^  is  right.  *Mr.  Pigott  urges  that  a  decision  upon  the  validity  of 
a  conviction  is  not  a  convenient  mode  of  deciding  upon  the  limits  of  a 
ferry.  But,  where  the  right  of  ferry  is  insisted  upon  as  bringing  the 
case  within  a  statutable  exemption,  I  do  not  see  how  we  can  avoid 
deciding  the  question  which  is  raised ;  and  that  question  raises  the  ques- 
tion as  to  the  limits.  For  the  purpose  of  deciding  the  conviction,  not 
for  the  purpose  of  deciding  upon  the  limits,  we  not  only  may  but  mast 
go  into  the  question  of  the  limits.  The  appellant  contends  that  he  was 
using  the  ferry ;  the  respondents  contend  that  he  was  not.  On  the 
stated  facts,  it  is  clear  to  me  that  he  was  not  navigating  within  the 
limits  of  the  ferry.  A  ferry  may  be  granted  in  more  or  less  extensive 
terms.  If  Doust  here  could  show  a  legal  grant  of  the  right  of  exer- 
cising a  ferry  from  any  landing  place  in  the  Isle  of  Dogs  to  any  land- 
ing place  in  Greenwich,  that,  whether  convenient  or  not,  would  be  the 
extent  of  the  ferry.  That,  however,  would  impose  upon  the  owner  of 
the  franchise  the  obligation  of  keeping  boats  enough  to  carry  passea* 
^ers  from  all  those  points,  and  of  maintaining  such  boats  in  repair. 
And,  though  the  words  in  the  deed  are  large,  it  is  clear  to  me  that  i: 
was  intended  to  grant  the  ferryage  only  from  one  definite  place  to 
another  definite  place.  It  is  now  found  more  convenient  to  use  another 
landing  place  half  a  mile  off:  but  the  owner  of  the  ferry  has  no  right 
to  apply  his  franchise  to  that  new  landing  place. 

WiGHTALAN,  J. — No  doubt,  the  appellant  is  within  sect.  88  :  the  ques- 
tion is,  whether  he  is  ¥uthin  sect.  99,  which  protects  the  privileges  of 
owners  of  ferries.  It  seems  to  me  that  he  was  not  here  exercising  the 
*rrQ-|  privilege.     *Down  to  1850,  the  ancient  landing  place  seems  to 

•^  have  been  used :  the  ferry  was  thus  in  the  nature  of  a  public 
way  having  a  given  terminus ;   the  ferry  being,  according  to  the  state- 
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went  in  the  case,  exercised  between  two  ancient  landing  places,  with  one 
or  two  accidental  exceptions.    The  ferryage  from  the  new  landing  place 
is  therefoTe  not  within  the  privilege  of  the  owner  of  the  ferry. 
(ERL£y  J.,  was  absent.)  Conviction  affirmed. 


SCOTT  V.  The  Churchwardens  and  Overseers  of  the  Poor  of  the 
Parish  of  St.  MARTIN  IN  THE  FIELDS-    Nov.  10. 

Tbe  Working  Men's  Ednofttiooal  Union  was  founded,  as  appeared  by  a  statement  annexed  to  a 
report  published  by  the  Union,  with  the  object  of  supporting  the  efforts  yarioasly  pat  forth  for 
the  eleration  of  tbe  adalt  operatire  population,  as  regarded  their  physical,  intellectual,  moral,  and 
religions  condition :  and,  by  the  fundamental  laws  of  the  Union,  such  eleration  of  the  working 
dutet  was  stated  to  be  tbe  object  The  means  appeared  to  be :  encouraging  the  delivery  of 
popular  literary  and  scientific  lectures,  the  preparation  of  diagrams  and  other  aids  to  lectures, 
the  formation  of  popular  lending  libraries  and  mutual  instruction  classes :  the  publications 
reoogoised  were  to  be  free  from  party  politics,  unsectarian,  but  affirming  the  inspiration  of 
Scripture,  and  the  doctrine  of  reconcilement  to  God  through  Christ.  The  report  referred  to 
sfflliated  societies,  and  to  the  reports  of  correspondents;  from  which  it  appeared  that  at  meet-, 
logs,  held  under  the  sanction  of  a  correspondent,  discussions  took  place  on  questions  relating 
to  constitutional,  social,  and  international  politics,  and  on  abstinence  frpm  alcohol;  md  the 
report  of  the  Union  gave  reasons  justifying  such  discussions.  Among  the  subjects  of  kctures 
were  some  directly  religious,  and  involving  the  difference  between  Protestants  and  Roman 
Catholics,  and  the  differences  between  Christians  and  Mahometans.  Other  lectures  were  upon 
labjects  entirely  literary,  or  scientific,  or  relating  to  the  fine  arts. 

Held:  that  this  was  not,  within  the  meaning  of  stat  8  A  7  Vict.  c.  36,  s.  1,  a  "society  instituted 
for  purposes  of  science,  literature,  or  the  fine  arts  exclusively ;"  and  that  therefore  there  was 
00  exemption  from  rate  in  respect  of  houses  occupied  by  the  Society  for  carrying  its  purposes 
into  effect :  inasmuch  as  the  promotion  of  science,  literature,  and  the  fine  arts  was  not  tbe  direct 
object  of  the  institution,  but  only  a  means,  among  others,  for  effecting  the  general  elevation 
of  the  physical,  intellectual,  moral,  and  religious  condition  of  the  working  classes. 

A  CASE,  in  substance  as  follows,  was  stated  for  the  opinion  of  the 
Court,  by  order  of  Coleridge,  J.,  pursuant  to  stat.  12  &  13  Vict.  c.  45, 

8.11. 

*By  a  rate  for  the  relief  of  the  poor  of  the  parish  of  St.  Martin  r*r  rq 
in  the  Fields  within  the  liberty  of  Westminster,  in  Middlesex,  *- 
made  21st  July,  1854,  Benjamin  Scott  was  assessed,  as  tenant  or  occu- 
pier of  No.  25  King  William  Street,  Strand,  in  the  said  parish,  at  the 
8am  of  1027.  as  rateable  value. 

The  property  for  which  he  is  so  assessed  is  occupied  by  a  society  called 
The  Working  Men's  Educational  Union,  the  fundamental  laws  and 
objects  of  which  are  set  forth  in  the  second  annual  report,  a  printed  copy 
of  which  is  to  be  taken  as  part  of  this  case. 

Prefixed  to  the  Report  was  the  following  statement. 

*'  Brief  statement  of  objects. 

"  The  Working  Men's  Educational  Union  was  founded  in  the  year 
1852,  haying  for  its  object  the  support  of  the  efforts  variously  put  forth 
for  the  elevation  of  the  adult  operative  population,  as  it  regarded  their 
ph^'sical,  intellectual,  moral,  and  religious  condition. 

"  This  important  object  was  sought  to  be  obtained  by  aiding  all  per* 
sons  desirous  of  imparting  interesting  and  popular  literary  and  scientific 
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«  The  committee  are  enabled,  however,  to  state  the  following  resul'j 
under  this  head,  from  the  reports  of  correspondents  who  have  made  use 
of  the  diagrams  :— 

«  The  number  of  lectures  reported  for  the  year  ended  the 
3d  March,  1854,  is         • 1,668 

«  The  number  of  persons  reported  as  attending  those  lec- 
tures is 237,490 

<(  Being  equal  to  an  average  attendance  at  each  lecture  of  141  per- 
sons. 

« In  giving  these  results  it  should  be  stated  that  they  represent  onlj 
a  small  proportion  of  the  lectures  actually  given,  and  are  gathered  from 
returns  which  had  arrived  when  the  report  was  prepared.  At  least  on^ 
half  of  our  correspondents  had  not,  at  that  date,  made  returns.  If, 
then,  the  results  were  doubled,  giving  3336  lectures  and  nearly  half  a 
million  of  auditors,  the  numbers  would  doubtless  be  within  the  troth. 

«  A  list  of  subjects  reported  as  lectured  on,  is  appended  to  the  report. 
It  has  been  thought  that  it  might  be  useful  to  many  by  way  of  sugges* 
tion. — (Vide  Appendix  A.) 

"  Extracts  from  Correspondents'  reports." 

Of  these  last,  the  following  was  discussed  in  argument. 

(^An  indefatigable  correspondent,  a  rector  in  one  of  the  largest  mtnii- 
facturing  towns  in  England,  thus  writes : — 

« «  The  Association  is  welcomed  with  lively  interest  and  gratitude,  by 
the  men,  and  is  at  present,  by  God's  blessing,  a  source  of  very  much 
encouragement.' 

"  This  correspondent  has  introduced  political  discussion,  at  the  even- 
if,raA-\  ^"6  meeting  of  the  men,  in  addition  *to  other  attractions;  the 
^  same  remark  applies  to  another  large  manufacturing  town.  This 
course  is  justified  upon  the  ground  that  political  subjects  will  be  dis- 
cussed elsewhere,  generally  in  the  pot-house,  and  that  it  must  be  desira- 
ble that  such  discussion  should  take  place  where  moderation  can  be 
enjoined,  angry  partisanship  abated,  and  information  afforded  likely  to 
direct  to  right  conclusions,  while,  at  the  same  time,  freedom  of  debate 
is  secured,  and  opinion  allowed  unfettered  expression.  The  foUowiog 
have  formed  the  subjects  of  debate  in  the  two  towns  alluded  to : — 

« Ought  we  to  ask  for  the  ballot  ? 

<  The  means  of  self-improvement  within  the  reach  of  the  working  man 
at  B . 

'  The  voluntary  principle  or  an  establishment — which  ? 
«Is  manual  labour  compatible  with  mental  cultivation  i 
«Does   the  philosophy  of  punishment   involve  the  reformation  of 
offenders  or  the  vindication  of  social  law,  or  both  ? 

<  Is  international  peace  promoted  or  involved  by  insisting  upon  the 
maintenance  of  the  balance  of  power  ? 
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<Is  total  abstinence  from  alcohol  compatible  ^ith  health  and  vigour, 
mental  and  physical  ? 
<  Are  colonies  the  strength  or  the  burthen  of  the  parent  State  Y  " 
The  Appendix  A.  (referred  to,  ante,  p.  563)  contained  <<  Subjects  of 
Lectures  delivered." 

The  first  head  was  <<  Religious  and  Biblical,  &c."  This  included, 
among  other  subjects,  the  following :  <<  Bible,  its  origin  and  mission ;" 
"Heathen  world,  Spread  of  the  Gospel  in  the;"  "Christ  and  Mo- 
hammed;" "Greek  Church;"  "Are  we  indebted  to  Rome  for  the 
*6ospel?"  "St.  Peter's  chair,  or  the  popes  of  Rome."  There  r+r/^c 
were  also  the  following  heads  :  "Astronomical ;"  "  Geological ;"  *■ 
"Geographical;"  "Nautical;"  "Topographical;"  "Historical;"  "Bio- 
graphical;" "Social;"  "Archaeological;"  "Physiological;"  "Lite- 
rary;" "Philosophy — ^Natural  and  Scientific;"  "Mental  Constitution, 
Culture,  &c. ;"  "  Useful  Arts ;"  "  Mechanical ;"  "  Fine  Arts ;"  "  Musi- 
cal;" "Natural  History;"  "Miscellaneous." 
The  case  proceeded  as  follows. 

The  house  and  premises  rated  are  used  for  the  purposes  and  objects 
of  the  Society,  and  for  no  other  use  or  purpose  whatever.  The  appel- 
lant does  not  occupy  any  portion  of  the  premises  as  a  residence,  but  is 
in  attendance  daily  (Sundays  excepted)  for  the  sole  purpose  of  transact- 
ing the  duties  of  secretary  of  the  said  institution.  Two  servants  of  the 
Society  sleep  on  the  premises  for  the  purpose  of  performing  their  duty 
in  cleaning  and  taking  care  of  the  several  rooms.     They  pay  no  rent. 

The  barrister  appointed  to  certify  the  rules  of  Friendly  societies  has 
certified-  that  the  Society  The  Working  Men's  Educational  Union  is 
entitled  to  the  benefit  of  stat.  6  &  7  Vict.  c.  86. 

Benjamin  Scott  has  given  notice  of  appeal  against  the  rate.  And  the- 
question  intended  to  be  submitted  to  this  Court  is,  whether  the  appel- 
lant or  the  said  Society,  or  any  member  or  officer  thereof,  is  liable  to< 
be  assessed  in  and  by  the  above  rate  in  respect  of  the  said  house  and 
premises. 

If  this  Court  shall  be  of  opinion  that  the  appellant,  or  the  Society^ 
ur  any  member  or  officer  thereof,  is  liable  to  be  rated  in  respect  of  the 
said  house  and  premises,  the  rate  is  to  be  confirmed.  But,  if  the  Court 
shall  be  "^of  the  contrary  opinion,  then  the  rate  is  to  be  amended  r^er^^ 
by  striking  out  the  assessment  of  the  appellant.  And  it  is  ^ 
agreed  that  a  judgment  in  conformity  with  the  decision  of  this  Court, 
and  for  such  costs  as  this  Court  shall  adjudge,  shall  be  ei^tered,  &c. 

The  case  was  now  argued,  by  Pashley  for  the  respoodents,  and  Orove 
for  the  appellants.  The  course  of  the  argument  sufficiently  appears 
from  the  judgment.  Cfur.  adv.  vulL 

Lord  Cahpbbll,  0.  J.,  on  a  later  day  in  this  Term  (November  22d), 
delivered  the  judgment  of  the  Court. 
The  question  to  be  decided  in  this  case  is,  Whether  The  Working 
VOL.  v.— 28 
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Men*8  Educational  Union,  as  described  in  the  second  annual  report  of 
that  Society,  is  a  «( society  instituted  for  purposes  of  science,  literature, 
or  the  fine  arts  exclusively,"  urithin  the  meaning  of  stat.  6  &  7  Vict.  c. 
36,  so  that  a  house  in  the  parish  of  St.  Martin  in  the  Fields,  occopied 
by  the  Society  for  the  transaction  of  its  business,  is  exempted  from 
rateability  for  the  relief  of  the  poor. 

This  is  a  most  laudable  Society,  the  members  disinterestedly  devoting 
themselves  to  the  improvement  of  their  fellow  creatures.    And,  if  the 
principle  were  to  be  acted  upon  by  the  Legislature,  that  laudable  soci^ 
ties  should  be  encouraged  by  increasing  the  burdens  of  the  rate  payers 
of  the  parish  in  which  their  house  of  business  happens  to  be  sitoate, 
although  the  objects  of  the  societies  be  not  of  a  parochial  nature,  tbis 
Society  will  have  a  right  to  the  exemption  now  claimed.     But  hitberto 
the  exemption  is  confined  to  societies  <<  instituted  for  purposes  of  science, 
literature,  or  the  fine  arts  exclusively."    And,  looking  to  this  Society 
^.^-^  as  described  in  its  second  ^annual  report,  we  do  not  think  that  it 
-^  comes  within  the  statutable  definition. 
It  uses  science,  literature,  and  the  fine  arts  as  part  of  the  means  for 
•gaining  its  objects;  but  its  direct  objects  are  not  the  cultivation  or 
promotion  of  science,  literature,  or  the  fine  arts ;  and  some  of  the  por* 
poses  for  which  it  was  instituted  cannot  be  connected  with  science, 
'literature,  or  the  fine  arts.     The  report  states  that  ^^The  Working 
Men*s  Educational  Union  was  founded  in  the  year  1852,  having  for  its 
object  the  support  of  the  efforts  variously  put  forth  for  the  elevation 
of  the  adult  operative  population^  as  it  regarded  their  phyneal^  inttl 
lectualy  morale  and  religious  condition."     The  words  of  the  first  (<fan- 
damental"  law  are:   "that  this  Society  be  designated  the  Working 
Men's  Educational  Union,  having  for  its  object  the  elevation  of  the 
working  classes,  as  it  regards  their  physical,  intellectual,  moral,  and 
religious  condition."     The  means  are:  by  encouraging  popular  literary 
and  scientific  lectures ;  by  preparing  suitable  diagrams,  and  other  aids 
to  lecturers ;  and  by  promoting  the  formation  of  popular  lending  libra- 
ries  and  mutual  instruction  classes.     There  is  a  provision  that  the  pub- 
lications issued  or  recognised  by  the  Society  shall  be  free  from  tbe 
party  politics  of  the  day,  and  shall  be  scriptural  and  unaectarian  in 
their  character :  but  there  is  no  other  qualification  upon  the  expressed 
objects  and  purposes  of  the  Society. 

Now  it  is  clear  that  any  lectures  would  come  within  the  scope  of  tbis 
institution  which  may  fairly  be  considered  as  leading  to  the  elevation 
of  the  working  classes  as  regards  their  phyneal  condition,  such  as 
lectures  teaching  them  how  their  lodging,  clothing,  and  food  may  ba 
if^t-ocy^  impreved,  whereby  their  physical  condition  may  *be  elevated. 
-*  It  follows  that  the  funds  of  the  Society  may  be  properly  apphe^l 
to  the  preparation  of  diagrams  explaining  how  oottagea  may  be  better 
built,  ventilated,  and  cleansed ;  how  the  garments  of  the  labourer  may 
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be  better  made  and  mended ;  and  how  his  food  m^j  be  more  economically 
cooked,  or  rendered  more  natritious.  Reviewing  the  very  multifarious 
subjects  discassed  by  the  lectures,  as  stated  in  the  report,  the  physical 
condition  of  the  working  classes  does  not  appear  to  have  been  so  much 
attended  to  as  might  have  been  expected,  although  we  have  one  lecture 
on  total  abstinence  from  alehohoL  But  to  promote  their  intellectual  im- 
provement, we  find  many  discussions,  all  probably  salutary  and  elevating, 
bat  several  of  them  seeming  to  have  no  connexion  with  science,  litera« 
tnre,  or  the  fine  arts :  e.  g. :  <«  Ought  we  to  ask  for  the  ballot  ?"  <«  The 
voluntary  principle  or  an  establishment — which  V  Although  diagrams 
of  a  balloting  box,  of  a  cathedral,  and  a  dissenting  meeting-house,  should 
be  used  by  way  of  illustration,  surely  it  was  not  meant  by  the  Legisla^ 
tore  to  exempt  from  rateability  to  the  maintenance  of  the  poor  the 
bouses  in  which  instruction  upon  such  subjects  is  communicated  by  a 
lecturer,  or  in  which  they  are  discussed  after  the  manner  of  a  debating 
club. 

We  should  have  placed  no  reliance  upon  such  a  discussion  in  a  pro* 
tincial  affiliated  society,  unrecognised  by  the  parent  Society  in  London : 
but  the  second  report  of  the  parent  Society  recognises  and  approves  of 
the  discussion  of  such  subjects  by  the  affiliated  societies,  which  are  to 
be  encouraged  by  « suitable  diagrams  and  other  aids  to  lecturers." 
"This  course,"  says  the  report,  'ms  justified  upon  the  ground  that 
political  subjects  will  be  discussed  elsewhere,  generally  in  the  pot-house, 
and  *that  it  must  be  desirable  that  such  discussion  should  take  r^r/>Q 
place  where  moderation  can  be  enjoined,  angry  partisanship  ^ 
abated,  and  information  afforded  likely  to  direct  to  right  conclusions, 
while,  at  the  same  time,  freedom  of  debate  is  necured,  and  opinion 
allowed  unfettered  expression." 

In  considering  these  cases,  the  Courts  have  said  that,  to  ascertain 
the  purposes  for  which  the  society  was  instituted,  they  would  not  only 
look  to  its  written  laws,  but  to  the  purposes  to  which  the  t/ands  of  the 
society  have  been  practically  applied. 

We  do  not  yield  to  the  objection,  made  at  the  bar,  that  Mr.  Scott 
had  a  beneficial  occupation  of  the  house,  as  the  case  finds  that  it  was 
nsed  for  the  purposes  and  objects  of  the  Society,  and  for  no  other  pur- 
pose whatever ;  nor  to  the  objection,  that  the  subscribers  have  a  benefit 
from  being  allowed  to  buy  diagrams  at  a  reduced  price,  as  profit  was 
not  the  legitimate  object  of  their  subscription,  and  they  could  not  buy 
diagrams  to  sell  again  without  being  guilty  of  an  abuse ;  nor  to  the 
objection,  much  relied  upon  by  Mr.  PaehUy^  that  some  religious  and 
biblical  subjects  are  lectured  upon,  such  as  « Bible,  its  origin  and 
mission,"  "Heathen  World,  spread  of  the  Gospel  in,"  "Christ  and 
Mohammed,"  "Greek  Church,"  "St.  Peter's  chair,  or  the  popes  of 
Rome;"  for  there  is  sacred  literature  as  well  as  profane;  and  all  these 
•ubjects  may  be  treated  as  a  part  of  sacred  literature  without  engaging 
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in  controversial  thelogj.  But,  as  both  by  the  laws  and  usages  of  tbc 
Society,  some  of  the  purposes  for  which  it  was  instituted  appear  clearly 
to  us  to  be  different  from  those  of  science,  literature,  or  the  fine  arts, 
we  must  on  this  ground  decide  in  favour  of  the  respondents.  Had  the 
ff^Tni  ^*^^^^®^B  ^^  ^^^  ^Society  had  in  view  the  purposes  mentioned  in 

-^  the  statute,  and  no  other  direct  purpose,  we  should  not  hare 
thought  that  they  were  disentitled  because,  these  purposes  being  served, 
they  had  in  view,  consequently,  the  object  of  elevating  the  condition  of 
the  working  classes.  But  here  the  direct  and  immediate  object  of  the 
Society  was  « the  elevation  of  the  working  classes."  And  in  Regina  r. 
Jones,  8  Q.  B.  719  (E.  C.  L.  R.  vol.  55),  Lord  Denman,  and  Patteson, 
Williams,  and  Wightman,  Js.,  all  express  a  strong  opinion  that  a  societj 
instituted  for  the  diffusion  of  religious  principles  and  sentiments,  though 
by  literary  means,  is  not  within  the  exemption.  So  in  Regina  v.  Po- 
cock,  8  Q.  B.  729,  it  was  expressly  held  that  a  society,  instituted  for 
the  purposes  of  education,  was  not  entitled  to  the  exemption,  althoagh 
the  object  was  to  be  gained  by  scientific  and  literary  means.  WilliaiDS, 
J.,  there  said :  <<  We  find  that  Algebra,  Trigonometry,  Elocution,  and 
Poetry  are  to  be  taught :  these  certainly  come  within  the  terms  science 
and  literature ;  but  that  does  not  show  that  the  Society  was  institoted 
exclusively  for  those  purposes."  In  the  present  case  there  is  a  ptrt 
of  the  objects  and  a  part  of  the  means  to  be  employed  wholly  uncon- 
nected with  science,  literature,  or  the  fine  arts. 

In  the  case  of  the  Linnean  Society,(a)  supposed,  at  the  bar,  to  be  in 
favour  of  the  appellant,  the  Society  was  admitted  to  be  instituted  ex- 
clusively for  scientific  purposes ;  and  the  main  objection  urged  to  the 
exemption  was  that  the  subscriptions  were  not  voluntary.  According 
to  Regina  v.  Cockburn,  16  Q.  B.  480  (E.  C.  L.  R.  vol.  71),  and  varions 
*VT'\'\  ^^^^^  authorities,  this  Society,  however  meritorious  its  objects, 

-^  *is  not  entitled  to  the  claim  which  it  has  set  up :  and  we  can  feel 
no  regret  in  being  obliged  to  arrive  at  this  conclusion ;  for,  if  the  ex- 
emption were  allowed,  the  rate  payers  in  a  particular  locality  would  be 
taxed  for  the  support  of  an  institution  from  which  they  derive  no  local 
benefit.  Where  a  fund  such  as  the  poor's  rate  is  to  be  raised  by  taxing 
the  inhabitants  of  a  defined  district,  Parliament,  with  its  omnipotence, 
cannot  relieve  some  of  those  inhabitants  from  payment  without  in- 
creasing the  burthen  of  the  others.  Judgment  for  respondents. 

(a)  Charohwardena  of  St.  Anne  v.  Linnean  Soeiety,  S  B.  A  B.  793  (B.  G.  L.  R.  roL  77). 
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IN  THE  EXCHEQUER  CHAMBER. 

(Iq  Error  from  the  Queen's  Bench.) 

TraUAM  HENRY  GREGORY  v.  THOMAS  COTTERELL,  RI- 
CHARD SWIFT,  and  ABRAHAM  SLOWMAN.    Nov.  18. 

Th«  buliff,  to  whom  the  sheriff  had  given  hit  warrant  to  ezeeate  a  fL  fa.,  sent  a  bailiff's  astistant 

to  ezeeate  it  in  the  bailiff's  absence,  which  was  done. 
Held,  in  the  Bzeheqaer  Chamber,  on  a  bill  of  exceptions,  that  a  ruling  of  the  Jadge  at  the 

tritl  that  the  sheriff  was  answerable  for  this  act,  as  being  done  by  colour  of  the  warrant,  was 

oorreet 
The  judgment-debtor  paid  the  amount  at  the  office  of  the  bailiff,  who  held  the  warrant,  in  the 

absence  of  the  bailiff,  to  an  assistant  of  the  bailiff,  authorized  by  the  bailiff  to  receive  the 

money.    This  assistant  did  not  pay  it  over  to  the  bailiff;  and  the  sheriff  never  in  fact  received 

the  money. 
Held,  in  the  Bxehequer  Chamber,  on  a  bill  of  exceptions,  that  a  ruling  of  the  Judge  at  the  trial 

th^  a  payment  under  such  circumstances  was  good  as  against  the  sheriff,  and  satisfied  the 

writ,  was  correct 

This  was  a  proceeding  on  a  snggestion  of  error  bj  the  defendants, 
Cotterell  and  Swift,  who  had  severed  in  pleading  from  the  other  defend- 
ant, Slowman.  The  ♦pleadings  had  been  completed  before  the  rn^r^n 
passing  of  The  Common  Law  Procedure  Act,  1852.  The  decla-  *- 
ration  was  in  trespass  for,  on  divers  days  and  times,  breaking  and 
entering  plaintiff's  house  and  seizing  his  goods,  laid  with  a  continuando. 

Pleas  by  Cotterell  and  Swift.  1.  Not  guilty.  Conclusion  to  the 
country.  Issue  thereon.  2.  A  writ  of  fi.  fa.  out  of  the  Queen's  Bench 
at  the  suit  of  one  Baker,  against  the  now  plaintiff,  directed  to  the 
defendants,  Cotterell  and  Swift,  as  sheriff  of  Middlesex,  and  a  justifi- 
cation under  it.  Verification.  New  assignment  to  this  plea:  that, 
after  the  defendants,  Cotterell  and  Swift,  as  sheriff,  entered  and  seized 
as  in  the  plea  mentioned,  plaintiff  paid  these  defendants  as  sheriff,  and 
they,  as  sheriff,  accepted  the  amount  in  the  writ  of  fi.  fa.,  whereby  the 
writ  was  satisfied.  Averment :  "  that  plaintiff  brought  and  commenced 
his  action  and  declared  therein  as  aforesaid,  not  for  the  trespasses  in 
the  said  second  plea  of  the  defendants,  Cotterell  and  Swift,  mentioned 
and  therein  attempted  to  be  justified,  but  for  that  the  defendants,  after 
the  said  last-mentioned  sum  of  money  was  so  paid,  accepted  and  received 
as  aforesaid,  and  after  the  said  writ  was  so  discharged  as  aforesaid,"' 
broke  and  entered  plaintiff's  house  and  seized  his  goods. 

Pleas  to  New  assignment  by  Cotterell  and  Swift.  1.  Not  guilty. 
Conclusion  to  the  country.  Issue  thereon.  2.  A  traverse  of  the  aver- 
ment that  plaintiff  paid  to  these  defendants  as  sheriff,  and  defendants 
accepted,  the  money.  Conclusion  to  the  country.  Issue  thereon.  The 
pleadings  by  Slowman  will  be  found  stated  in  the  report  of  Gregory  r 
Slowman,  1  E.  &  B.  360  (E.  C.  L.  R.  vol.  72). 


573  GREGORY  v.  COTTERELL.    Ex.  Ch.  M.  T.  1855. 


3JJ--0-I  *The  record  then  contained  an  entry  of  the  trial  before  Lord 
-'  Campbell,  C.  J.,  at  the  Middlesex  sittings  after  Trinity  Term, 
1852,  a  verdict  for  the  plaintiff  on  all  the  issues,  and  an  entry  of  the 
assessment  of  damages  in  the  following  terms.  "  And  the  jurors  afore- 
said assess  damages  of  the  plaintiff  on  occasion  of  the  premises"  at 
400?.  Then  followed  entries  of  a  nolle  prosequi  against  Slowman; 
final  judgment  against  Gottercll  and  Swift ;  and  a  suggestion  of  eirw 
by  them.  The  record  also  set  out  a  bill  of  exceptions  tendered  at  the 
trial  by  the  counsel  for  Cotterell  and  Swift. 

The  bill  of  exceptions,  owing  to  some  difficulty  between  counsd  in 
agreeing  as  to  the  precise  statements  to  be  inserted  in  it,  had  beea 
framed  by  copying  out  a  transcript  of  the  short  hand  writer's  noteB  of 
the  trial,  to  which  Lord  Campbell,  C.  J.,  having  satisfied  himself  that 
it  contained  a  true  statement  of  what  passed,  had  affixed  his  seal.  The 
peculiar  form  of  the  bill  thus  framed  renders  it  necessary  to  pve  the 
effect  of  the  statement  of  the  evidence,  without  giving  any  part  of  it  as 
set  out  in  the  bill  of  exceptions.  It  appeared  by  the  evidence  that, 
whilst  Cotterell  and  Swift  were  sheriff  of  Middlesex,  a  fi.  fa.  at  the 
suit  of  Baker  against  Gregory,  dated  30th  January,  1852,  and  endorsed 
to  levy  257/.  11«.,  was  lodged  with  the  sub-sheriff,  who  on  the  same  daj 
gave  a  warrant  to  Emanuel  Jones,  a  bound  bailiff  of  the  sheriff.  Jonef, 
being  sick  in  bed,  gave  this  warrant  to  Edward  Lewis,  who  acted  as  his 
head  clerk  and  assistant.  Lewis  entered  plaintiff's  house  on  14th  Feb- 
ruary, 1852,  took  possession  of  his  goods,  and  left  a  man,  named  Edward 
Sourne  Bently,  in  possession,  in  a  manner  which  would  have  been  per- 
fectly regular  if  Lewis  had  himself  been  the  officer,  or  the  officer  had 
^grPTA^  been  present.  Evidence  *was  given  that  every  sheriff's  officer 
-*  in  Middlesex  has  a  well  known  office,  and  that  the  office  of  Jones 
was  in  10,  Red  Lion  Passage.  Plaintiff's  solicitor  went,  on  17th  Feb- 
ruary, to  Jones's  office,  at  10,  Red  Lion  Passage,  and  in  that  offioe  saw 
Lewis,  who  produced  and  examined  the  bailiff's  books,  and  calculated 
the  amount  of  the  poundage  and  fees.  The  solicitor  paid  the  amouit 
to  Lewis,  and  received  from  him  an  authority,  directed  to  the  man  in 
possession,  to  go  out,  which  was  obeyed.  On  the  same  day  the  solicitor 
of  Baker,  the  judgment-creditor,  received  a  notice  in  these  terms: 
"Sir.  Baker  v.  Gregory.  A  levy  has  been  made  herein.  Eurther 
orders  will  oblige.  E.  Jones.  P.  S.  The  money  is  ready  to  be  paid  at 
10,  Bed  Lion  Passage."  This  had  been  signed  in  Jones's  name  by 
Lewis.  Baker's  solicitor  went  to  the  office ;  he  found,  when  he  arrived, 
that  Jones  was  just  dead,  and  the  money  was  not  forthcoming.  The 
sheriff,  being  ruled  by  Baker  to  return  the  writ,  issued  another  warrant 
to  the  defendant  Slowman,  who,  under  it,  on  23d  February,  entered  the 
plaintiff's  house  and  took  possession  of  his  goods.  Evidence  was  given 
by  Baker's  solicitor,  by  Gregory's  solicitor,  by  their  managing  clerks, 
and  by  Edward  Lewis,  who  were  witnesses  called  by  the  plaintifl^  that 
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iii  Middlesex  the  practice  always  is  to  pajr  the  amount  of  a  levy  at  the 
office  of  the  bailiff,  who  has  the  warrant,  and  that  such  payments  in 
practice  are  made  indifferently,  either  to  the  bailiff  himself  or  his 
assistants  authorized  by  him  to  act  as  his  clerks  there,  in  the  mode  in 
which  Gregory's  solicitor  made  the  payment  here.  Lewis  deposed  posi- 
tively that  he  had,  not  only  general  authority  from  Jones  to  act  as  hi? 
head  assistant,  but  that,  in  making  the  levy  in  this  case,  he  acted  by 
Jones's  express  instructions,  and  that  when  he  received  the  money  he 
*took  it  to  Jones,  who,  though  dying,  was  not  insensible;  and  r^r^c 
that  he  paid  it  into  Jones's  hands.  The  counsel  for  the  sheriff  ^ 
called  witnesses  who  showed  that  it  was  very  unlikely  that  Lewis  could 
have  paid  the  money  to  Jones ;  but  they  called  no  evidence  to  disprove 
what  was  alleged  to  be  the  practice  as  to  payment  to  the  sheriff's 
officers. 

Lord  Campbell,  C.  J.,  asked  the  jury,  first,  to  say,  Whether  they 
were  satisfied  that  Lewis  had  paid  the  money  to  Jones  whilst  yet  alive. 
On  this  point  the  jury  could  not  agree.  He  then  asked.  Whether  they 
thoaght  Jones  the  bailiff  authorized  Lewis  to  execute  the  writ  ?  The 
jury  found  that  he  did.  Then :  Whether  Jones  authorized  Lewis  to  act 
for  him  at  his  office,  and  receive  the  money  in  the  way  in  which  he 
received  it  from  Gregory's  solicitor  ?  The  jury  found  that  he  did.  Lord 
Campbell,  C.  J.,  then  told  the  jury  that,  if  they  so  believed,  they  might 
find  all  the  issues  for  the  plaintiff. 

Amongst  the  issues  taken  on  Slowman's  pleas  was  one  on  a  plea 
«That  Emanuel  Jones  did  not  under  the  sheriff's  warrant  seize  the 
plaintiff's  goods :"  and  this  issue  his  Lordship  specifically  mentioned  as 
one  which  the  jury  might  find  for  the  plaintiff;  and  he  directed  them, 
if  they  did  so,  to  assess  the  damages.  Whilst  they  were  deliberating, 
the  sheriff's  counsel  tendered  exceptions,  which  were  formally  entered 
at  the  end  of  the  copy  of  the  transcript  of  the  short-hand  writer's  notes 
as  follows*  <<  And  thereupon  the  counsel  learned  in  the  law  for  the  said 
sheriff  did  then  and  there  except  to  the  said  charge  and  direction  of  the 
said  Lord  Chief  Justice,  and  did  insist  that  there  was  no  evidence  of  a 
seizure  by  the  sheriff  of  the  said  goods  of  the  plaintiff  under  the  said 
warrant  granted  by  the  sheriff  to  the  said  Emanuel  Jones,  and  that 
there  was  no  evidence  of  two  seizures  of  the  ^plaintiff 's  goods,  or  r^tg^^a 
of  two  trespasses  by  the  sheriff,  and  that  the  said  Lord  Chief  ^ 
Justice  ought  to  have  charged  and  directed  the  jury  that  the  execution 
of  the  said  warrant  by  the  said  Edward  Lewis,  when  Emanuel  Jones, 
the  bailiff  to  whom  the  same  was  directed,  was  not  present  or  assisting 
in  its  execution,  was  not  an  execution  of  the  said  warrant  by  the  said 
Emanuel  Jones,  or  an  execution  of  the  writ  by  the  sheriff,  and  that 
Emanuel  Jones  had  no  power  to  authorize  Edward  Lewis  to  execute  the 
warrant  in  his  (Jones's)  absence,  so  as  to  bind  the  sheriff. 

'<And  the  said  counsel  for  the  said  sheriff  further  excepted  to  the 
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charge  of  the  said  Lord  Chief  Justice,  and  insisted  that  the  payment 
of  the  said  debt  and  costs  to  the  said  Edward  Lewis  was  not,  nnder  the 
circumstances,  a  payment  to  the  sheriff:  that  the  said  Emanuel  Jones 
had  no  right  to  authorize  the  said  Edward  Lewis  to  receive  the  monej, 
so  as  to  bind  the  sheriff  by  such  receipt ;  and  that  the  practice  at  the 
o£Sces  of  the  sheriff's  officers  and  of  the  officers'  clerks  ought  not  to  hare 
been  admitted  in  evidence ;  and  that  the  Lord  Chief  Justice  ought  to 
have  ruled  and  directed  the  said  jury  to  disregard  it ;  and  that  the  said 
Emanuel  Jones  had  no  right  to  authorize  the  said  Edward  Levis  to 
receive  the  money  so  as  to  bind  the  sheriff;  and  th^t  a  payment  of  the 
debt  and  costs  to  the  said  Edward  Lewis  only  was  not  a  payment  to  the 
sheriff;  and  that  there  was  no  evidence  to  make  the  sheriff  liable  for 
the  acts  of  the  said  Edward  Lewis. 

<«  And  the  said  counsel  for  the  said  sheriff  further  excepted  to  the 
charge  of  the  learned  Lord  Chief  Justice,  and  insisted  that,  as  there 
was  no  evidence  that  the  said  Edward  Bourne  Bently  had  been  put  into 
^.^.^  ^possession  by  the  authority  of  the  sheriff,  inasmuch  as  Edward 
-^  Lewis  had  no  power  to  execute  the  warrant,  the  conversation 
between  the  said  Edward  Bourne  Bently  and  the  plaintiff  and  his  attor- 
ney ought  not  to  have  been  admitted  as  evidence  against  the  sheriff,  and 
that  the  learned  Lord  Chief  Justice  ought  to  have  told  the  jury  to  dis- 
regard such  evidence. 

<<  And  the  said  counsel  for  the  said  defendants  then  and  there  prayed 
the  said  Lord  Chief  Justice  to  charge  and  direct  the  said  jury  accord- 
ingly ;  but  so  to  do  the  said  Lord  Chief  Justice  refused  and  declined, 
and  left  the  said  issues  to  the  jury  with  the  direction  aforesaid.  Wher^ 
upon,"  &c. 

Bramwell  now  argued  for  the  sheriff  in  support  of  the  assignment 
of  error.(a) — On  this  record  it  must  be  taken  as  not  proved  that  Lewis 
in  fact  paid  the  money  over  to  Jones.  The  first  point  raised  by  the 
exceptions  is  as  to  the  first  entry  by  Lewis,  who  was  not  the  sheriff'^ 
officer,  in  the  absence  of  Jones,  who  was.  It  is  clear  that  the  sheriff 
ought  not  to  be  found  guilty  of  two  trespasses,  which,  on  the  direction 
excepted  to,  he  has  been ;  but  the  more  important  misdirection  was  that 
by  which  the  jury  were  told  that  the  execution  of  the  warrant  by  Lewis 
in  Jones's  absence  bound  the  sheriff.  The  sheriff's  officer  is  the  sheriff's 
deputy,  but  has  no  power  himself  to  make  a  deputy.  In  Dalton  on 
Sheriffs,  103  (ed.  1700),  ch.  21,  it  is  said :  « If  the  high  sheriff  (or  undei 
sheriff  in  the  high  sheriff's  name)  upon  any  writ  or  process  to  them 
directed  and  delivered,  shall  direct  their  warrant  to  their  bailiffs,  or  any 
*^1K\  ^^^®^  ^^^^  *officer  (to  arrest  one,  or  otherwise  to  execute  such  writ 
^  or  process)  such  bailiff  or  other  officer  must  serve  or  execute  it  him- 
self:  for  these  can  command  none  other  to  do  it  neither  by  word  nor 

(a)  Before  Jerris,  0.  J.,  PoUock,  C.  B.,  Parke,  Alderson,  and  Piatt,  Bs.,  and  WUtiams,  Crovder, 
and  Wmes,  Jb. 
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writing."  The  bailiff  is  but  the  agent  of  the  sheriff  appointed  for  one 
special  occasion ;  Atkinson  on  Sheriff  Law  (2d  ed.),  41  ;*Drake  v.  Sjkes, 
7  T.  R.  113 ;  and,  being  a  delegate,  he  cannot  appoint  a  deputy ;  Broom's 
Legal  Maxims,  665  (2d  ed.).  In  Jackson  v.  Hill,  10  A.  &  E.  477,  484 
(E.  C.  L.  R.  vol.  37),  Patteson,  J.,  says  <<The  sheriff's  bailiff  cannot 
make  a  deputy."  That  was  the  point  decided  in  Housin  v,  Barrow,  C 
T.  R.  122.  The  same  law  is  explained  in  a  note  to  Cuckson  v.  Winter, 
2  Man.  &  R.  315,  note  (e)  (E.  C.  L.  R.  vol.  17).  There  are  very  many 
authorities  which  show  that  the  execution  of  a  writ  in  the  absence  of 
the  bailiff  is  void ;  Boyd  v,  Durand,  2  Taunt.  161,  Blatch  v.  Archer,  1 
Cowg.  63. .  [Crowder,  J. — I  am  aware  of  many  cases  in  which  arrests 
under  a  ca.  sa.  have  been  held  irregular,  and  the  prisoner  discharged  on 
Buch  a  ground.  But  I  do  not  recollect  any  such  decision  in  the  case  of 
a  fi.  fa. ;  and,  as  there  may  be  a  distinction  where  the  liberty  of  the 
Babject  is  concerned,  it  may  be  important  for  you  to  refer  us  to  such  an 
Bathority.(a)]  The  under  sheriff  has  not  succeeded  in  finding  such  a 
decision ;  and  it  may  perhaps  be  assumed  that  there  has  not  been  one. 
Bat,  on  principle,  the  act  done  by  the  unauthorized  deputy  of  the  bailiff 
is  void,  for  Delegatus  non  potest  delegare.  And  on  principle  no  man 
can  be  answerable  for  the  acts  of  his  agent  except  in  so  far  as  they  are 
within  the  scope  of  the  authority.  Now  when  *  Jones  sent  Lewis  r^pr^q 
to  the  plaintiff's  house  he  acted  beyond  the  authority  given  him  ^ 
by  the  sheriff.  Then  on  the  second  exception  also  there  should  be  a 
Teaire  de  novo.  Ilad  the  payment  been  to  Jones  himself  it  would  have 
been  good  enough ;  and  probably  if  Lewis  had  paid  the  money  to  Jones 
it  would  have  been  good.  But  as  it  is  the  money  is  lost,  because  paid 
to  a  person  whom  the  sheriff  never  trusted.  It  may  be  said  that  the 
payment  was  good  as  against  Jones,  who,  as  it  is  found,  authorized  the 
payment  to  Lewis.  That  may  be ;  but  the  question  is  whether  it  is 
good  as  against  the  sheriff.  Then  as  to  the  exception  to  the  evidence. 
It  is  true  that  the  reception  of  the  evidence  is  not  made  a  ground  of 
exception  till  after  it  is  received ;  but  when  the  objection  was  made  the 
Lord  Chief  Justice  ought  to  have  told  the  jury  to  disregard  It.  [Willes, 
J. — There  is  a  well  known  form  for  such  an  exception,  namely  that  the 
Jadge  '« ought  not  to  tell  the  jury  to  regard"  the  evidence  objected  to 
The  exception  here  is  for  non-direction  not  for  misdirection ;  and  that 
will  not  do ;  M'Alpine  v.  Mangnall,  8  Com.  B.  496  (E.  C.  L.  B.  vol 
54),  Anderson  v,  Fitzgerald,  4  H.  L.  Ca.  484.] 

Blackburn^  in  support  of  the  judgment  below. — There  is  a  mistake 
in  saying  that  the  direction  of  the  Lord  Chief  Justice  was  that  the 
sheriff  was  guilty  of  two  trespasses.  The  question  whether  the  entry 
by  Lewis  was  or  was  not  an  entry  by  the  sheriff  was  immaterial,  as,  if 
the  amount  which  the  sheriff  was  directed  to  make  was  paid,  whether 

(a)  See  1  Smith's  Leading  Caset  (3d  ed.),  46  6,  notes  to  Semayne's  Case,  5  Rep.  91  a,  nrhore 
tbe  question  it  treated  as  andeeided. 
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there  was  a  seizure  or  not,  it  would  render  the  subsequent  seizure  unjus- 
tifiable ;  Rex  V.  Bird,  2  Show.  87.  And  that  immaterial  question  iru 
^eof)-]  ^^^  '^  ^^^^®  ^^  ^^®  ^pleadings  between  the  plaintiff  and  the  sheriff. 

-*  The  declaration  is  general;  and  under  it  any  trespass  might  be 
proved.  The  sheriff  pleads  a  justification  which  is  applicable  to  the 
trespass  committed  by  Jones.  The  plaintiff  new  assigns,  neither  assert- 
ing nor  denying  that  there  was  such  a  trespass  and  such  a  justification 
for  it,  but  saying  that  he  sues,  not  for  that,  but  only  for  those  trespasses 
committed  after  a  certain  payment.  It  is  the  proper  o£Sce  of  a  new 
assignment  to  specify  the  subject-matter  of  the  complaint,  not  to  admit 
or  deny  those  matters  which  it  declares  not  to  be  complained  of;  I^or- 
man  v.  Wescombe,  2  M.  &  W.  349.t  Under  Not  guilty  to  that  new 
assignment  the  plaintiff  was  not  bound  to  prove  either  a  previous  tres- 
pass or  an  actual  payment ;  all  he  would  have  to  show  was  a  colour  of 
a  trespass  and  a  colour  of  payment  after  it,  both  antecedent  to  the  tres- 
passes for  which  he  sought  to  recover,  so  as  to  show  that  these  were  the 
trespasses  described  in  the  new  assignment.  Under  the  traverse  of  the 
payment,  the  real  merits  arose ;  but  they  were  quite  irrespective  of  the 
question  whether  there  had  or  had  not  been  a  previous  levy ;  aud  tbtt 
was  not  in  issue.  [Jervis,  C.  J. — That  may  be  so ;  but  it  is  suggested 
by  one  of  my  brothers  that,  if  it  is,  the  assessment  of  damages  ^^on 
occasion  of  the  premises*'  is  too  large,  and  ought  to  be  confined  to  thoee 
new  assigned.]  If  so,  the  postea  may  be  amended,  as  there  can  be  bo 
doubt  as  to  the  fact  that  the  damages  were  assessed  only  for  the  tres- 
passes new  assigned.  [Parkb,  B. — That  is  a  matter  for  the  Judge  who 
tried  the  cause,  not  for  us.  But  it  probably  will  take  less  time  and 
trouble  to  alter  the  postea  than  to  argue  that  it  is  riglit  as  it  stands.] 
♦'iftn  '^^^^^  assuming  *that  the  liability  of  the  sheriff  for  the  first  seiz- 

^  ure  is  in  issue  on  this  record,  the  direction  waa  right.  The 
sheriff's  counsel  rely  on  the  maxim  Delegatus  non  potest  delegare;  and 
on  the  legal  principle  that  a  person  cannot  be  answerable  for  the  aet 
of  another,  except  in  so  far  as  he  has  authorized  the  act.  Both,  as 
general  principles,  are  good  law ;  but  the  case  of  the  sheriff  is  an  ex- 
ception from  both.  He  is  an  officer  bound  by  law  to  execute  writs, 
and  for  that  purpose  intrusted  with  very  great  discretionary  powers; 
on  general  principles  he  could  not  delegate  these  discretionary  powers. 
But,  as  it  is  physically  impossible  that  the  sheriff  can  be  personally 
present  at  the  execution  of  all  writs,  requiring  possibly  to  be  executed 
at  one  time  in  many  different  places  in  his  bailiwick,  the  law  permits 
him  to  appoint  by  warrant  a  bailiff  to  whom  he  transfers  all  his  powers. 
That  is  the  exception  from  the  first  general  rule  of  law.  Then,  inas- 
much as  the  law  has,  in  favour  of  the  sheriff,  permitted  him  to  delegate 
his  discretionary  powers  to  the  bailiff,  it,  in  favour  of  the  subject,  ver; 
reasonably  requires  that  the  sheriff  shall  be  responsible  for  the  baiiiff 
as  for  himself;  not  merely  for  all  that  the  bailiff  is  authorized  by  thr 
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warraot  to  do,  but  for  all  that  he  does  bj  colour  of  the  warrant  though 
unauthorized.   This  is  fally  explained  in  Woods  v.  Finnis,  7  Exch.  363,t 
where  the  authorities  are  referred  to.    In  that  case  the  money  was  re- 
ceived by  the  bailiff  under  a  ca.  sa. ;  and  it  was  held  to  be  a  collateral 
contract,  and  therefore  not  binding  on  the  sheriff.     Here,  under  the  fi. 
fa.,  the  duty  of  the  sheriff  is  to  make  the  money ;  and  every  step  taken 
towards  doing  that  by  the  bailiff  is  done  by  the  sheriff.     *It  is  r4tcQ.2 
qaite  true  that  the  execution  of  the  warrant  ought  to  be  con-  *- 
docted  under  the  persoiifLl  superintendence  of  the  responsible  person, 
either  the  sheriff,'  or  the  sub-sheriff,  or  the  bailiff;  and  consequently 
that,  though  an  arrest  by  the  bailiff's  follower  when  under  the  imme- 
diate saperintendence  of  the  bailiff  is  good  (Blatch  v.  Archer,  1  Gowp. 
63),  an  arrest  by  the  bailiff *8  follower  when  not  under  such  immediate 
saperiutendence  is  irregular ;  and*  the  Courts  will  set  free  the  person 
so  arrested ;  Barratt  v.  Price,  9  Bing.  566  (E.  C.  L.  R.  vol.  23).    Whe- 
ther they  would  set  aside  an  execution  under  a  fi.  fa.  on  the  same  ground 
may  be  doubtful.    But,  though  it  is  irregular,  no  case  decides  that  even 
snch  an  arrest  is  void.     [Jervis,  C.  J. — Price,  the  person  who  was 
arrested  in  the  way  mentioned  in  Barratt  v.  Price,  recovered  damages 
against  the  8heriff.(a)   If  that  shows  that  the  execution  was,  not  merely 
irregular,  but  void,  it  also  shows  that  the  sheriff  is  answerable  for  the 
act  of  his  bailiff  in  sending  the  follower  to  execute  the  writ.     It  is  at 
least  as  much  done  under  colour  of  the  writ  as  when  the  bailiff  arrested 
the  body  under  a  fi.  fa. ;  Smart  v.  Hutton,  8  A.  &  E.  568,  n.  (E.  C.  L. 
R.  vol.  35).     As  to  the  payment,  the  same  reasoning  applies.     The 
very  object  of  the  writ  of  fi.  fa.  and  warrant  was  that  Jones  might 
receive  the  money ;  Bex  v.  Bird,  2  Show.  87 ;  and  it  seems  admitted 
that,  as  Jones  authorized  Lewis  to  receive  the  money,  the  receipt  was 
a  receipt  by  Jones  for  every  purpose  as  against  him.   Now,  even  if  this 
were  not  the  case  of  a  sheriff,  but  of  an  ordinary  person,  such  payment 
is  good.     If  a  creditor  desire  payment  to  be  made  to  his  bankers,  the 
debtor  is  discharged  by  paying  the  money  to  the  clerk  behind  the  r^ccoo 
"^counter ;  he  is  not  bound  to  pay  it  into  the  hands  of  one  of  the  ^ 
firm.    If  an  attorney  is  authorized  to  receive  the  money,  tender,  and 
a  fortiori  payment,  at  his  office  to  his  managing  clerk  is  good  against 
the  client ;  Wilmott  v.  Smith,  Moo.  &  M.  238  (E.  C.  L.  R.  vol.  22). 
The  evidence  of  practice  here  puts  Lewis  at  the  bailiff's  office  in  the 
very  position  of  the  banker's  or  attarney's  clerk  at  their  employer's 
office.     The  evidence  therefore  of  practice  was  not  only  admissible,  but 
very  important.     However,  it  is  clear  that  the  objection,  if  any,  is  not 
rabed  by  the  exception,  which  merely  says  that  the  Lord  Chief  Justice 
did  not  direct  the  jury  to  disregard  the  evidence  already  received.    He 
was  not  bound  to  give  the  jury  every  direction  which,  if  given,  would 
be  good. 

(a)  Sm  Price  v.  Peek,  1  Bing.  New  Ca.  380  (E.  C.  L.  B.  toI.  27). 
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Bramwell  was  heard  in  reply.  Cur.  adv.  ruU. 

At  the  next  sitting  of  the   Coart(a)  Blackburn  stated  that  Lord   \ 
Campbell,  0.  J.,  had  made  an  order,  not  yet  drawn  up  or  acted  upon, 
to  amend  the  postea  by  confining  the  assessment  to  damages  for  the 
premises  within  new  assigned. 

Bramwell, — The  order  will  no  doubt  be  formally  drawn  up  imIn^ 
diately,  and  may  be  treated  as  if  it  already  was  drawn  up.  Bat  the 
Lord  Chief  Justice  of  the  Queen's  Bench,  though  he  presided  at  the 
trial,  has  no  jurisdiction  to  amend  the  record  after  it  has  gone  into  error. 

♦  "fiil  [J^^^^^i  ^-  J' — ^^^  ^^^^  ^^^  ^^  decided  in  '*'MeIlish  v.  Richard- 
^  son,  1  Gl.  &  F.  224,  that  a  Court  of  error  cannot  examine  into 
the  propriety  of  an  amendment  of  the  postea.]  At  all  events  the 
amendment  in  the  record  had  not  been  made,  and  cannot  be  made  whiliS 
the  record  is  here,  without  an  application  to  this  Court,  which  may  im- 
pose equitable  terms.  [Parke,  B. — Under  the  new  system  created  bj 
the  Common  Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  76,  sect.  148), 
the  record  remains  under  the  control  of  the  Court  below.  Daring  the 
time  when  this  Court  actually  sits,  the  master,  under  sect.  155,  bringi 
the  judgment  roll  here ;  and,  consequently,  there  will  be  a  physical 
difficulty  in  obeying  the  order  of  Lord  Campbell  till  this  Court  rises. 
But  the  amendment  might  have  been  made  an  hour  ago  before  we  sat; 
and  it  may  be  made  this  afternoon  as  soon  as  we  rise ;  and  then  the 
objection,  if  there  be  anything  in  it,  which  I  for  one  do  not  think  there 
is,  will  be  cured.] 

Jervis,  C.  J. — The  Court  will  delay  giving  judgment  till  our  next 
sitting,  that  the  amendment  may  be  made,  unless  the  sheriff's  connsd 
consent  to  consider  it  as  made,  in  which  case  we  are  now  prepared  to 
deliver  judgment. 

Bramwell  gave  the  required  consent. 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the  Court. — We  are 
confined  here  simply  to  the  objections  presented  upon  the  record :  ac^i 
whatever  may  be  the  nature  of  the  finding  upon  the  damages,  the  case 
is  not  before  us  upon  that  point. 

if^t-Qr-x  *Originally  there  were  three  principal  points  presented  for  the 
-*  consideration  of  the  Court ;  one  of  them  has  now  been  withdrawn 
by  the  amendment  that  has  been  made  upon  the  record.  The  W 
principal  points  remaining  are  these :  First,  Are  the  sheriffs  responsible, 
as  trespassers,  for  the  seizure  and  levy  made  by  Lewis,  the  follower  of 
Jones,  in  the  absence  of  Jones  ?  And,  if  so,  then  the  second  question 
arises.  Was  the  payment  made  by  Gregory  at  the  office  of  Jones,  bat  in 
the  absence  of  Jones,  a  payment  which  satisfied  the  writ  of  fi.  fa.,  ^  ^ 
to  take  from  the  sheriffs  the  right  of  issuing  a  subsequent  warrant  to 
seize  the  goods,  and  justifying  it  under  that  writ  ?  Upon  both  of  those 
points  the  Court  is  of  opinion  that  the  judgment  of  the  Court  below  wa« 

(a)  Norember  15.    Before  the  same  Judges. 
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correct;  that  the  sheriffs  are  responsible  for  the  levy  and  execution 
taken  by  Lewis ;  and  that  the  sheriffs  are  bound  by  the  payment  made 
at  the  office  of  Jones,  in  the  absence  of  Jones,  in  satisfaction  of  that 
first  execution. 

The  principle  which  governs  this  case,  I  think,  will  be  found  to  be 
hinted  at,  if  not  fully  developed,  in  Parrot  v.  Mumford,  2  Esp.  N.  P. 
C.  585,  in  which  it  is  said  that  the  reason  of  the  extended  liability  of 
the  sheriff  beyond  that  of  an  ordinary  person,  for  the  acts  of  those  to 
irhom  he  delegates  authority,  is,  that  he  is  supposed  to  be  executing  his 
duty  in  person,  as  he  is  bound  in  the  first  instance  to  do.  The  impossi- 
bility of  so  doing  authorizes  him  to  delegate  that  autbority  to  another ; 
and  he  puts  that  party  in  his  place :  and  for  whatever  that  party  does, 
not  only  when  done  virtute  mandati,  but  colore  mandati,  the  sheriff  is 
responsible.  Indeed  *that  has  been  carried  so  far,  that  in  the  rn^tro^ 
case  cited  by  Mr.  Blackburn  in  the  course  of  the  argument,  *- 
Smart  v.  Hutton,  8  A.  &  E.  568  n.  (E.  C.  L.  R.  vol.  85),  where  the 
sheriff  under  a  fi.  fa.  issued  his  warrant  to  the  officer,  and  the  officer 
arrested  the  body  of  the  debtor  instead  of  levying  on  the  goods,  the 
sheriff  was  held  to  be  liable  for  the  matter.  Clearly  that  was  not  by 
virtue  of  the  mandate ;  it  can  scarcely  be  said  to  be  by  colour  of  the 
mandate ;  it  was  a  positive  wrong :  but  it  originated  in  the  act  of  the 
sheriff,  who  put  in  motion  the  subordinate  officer  for  the  execution  of  a 
process,  the  execution  of  which  the  law  casts  on  him.  I  apprehend, 
therefore,  that  the  principle  laid  down  by  Mr.  Blackburn  is  correct, 
that  the  sheriff  has  a  power  of  delegating  his  authority  to  another,  and 
that,  having  conferred  that  authority  upon  another  party,  he  is  responsi- 
ble for  everything  that  that  party  does ;  and,  if  that  party,  by  colour 
of  the  authority,  commits  a  wrong,  that,  for  that  wrong,  the  sheriff  is 
liable.  Mr.  Bramwell  cited  a  number  of  cases  to  show  what,  I  appre- 
hend, is  clear  practice  and  well  established,  that,  on  an  application  made 
to  the  Court  to  set  aside  the  execution  of  a  ca.  sa.  executed  in  the 
absence  of  the  bailiff,  the  Court  will  do  so.  The  law  requires  the  officer 
intrusted  with  the  sheriff's  authority  to  be  present  either  actually  or 
constructively,  for  the  protection  of  the  subject,  because  it  is  tender  of 
the  liberties  and  interests  of  the  subject,  and  therefore  requires  the 
presence  of  the  responsible  officer  to  control  the  execution  of  the  writ : 
bat  it  does  not  follow  that,  because  the  Court  will  set  aside  the  execu- 
tion in  the  absence  of  the  officer,  therefore  the  sheriff  is  not  responsible 
"^for  the  wrongful  act  of  the  officer.  On  the  contrary,  the  same  r^cpoij 
principle,  that  for  the  protection  of  the  subject  requires  the  *- 
attendance  of  the  responsible  officer  to  see  that  the  writ  may  be  properly 
executed,  requires  that,  if  wrong  has  been  done  by  the  non-attendance 
of  the  officers  who  were  originally  set  in  motion  by  the  sheriff,  for  that 
wrong  the  sheriff  shall  be  liable.  Mr.  BramweUy  in  all  his  researches, 
assisted  as  we  know  by  those  who  have  the  greatest  means  and  interest 
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in  producing  authorities  to  this  Court  in  favour  of  the  proposition  that 
could  be  produced,  the  sheriff  of  Middlesex,  has  brought  forward  no 
case  that  has  established  that  for  an  act  of  this  sort  the  sheriff  is  not 
liable;  and,  upon  principle,  as  he  sets  in  action  the  party  who  commits 
the  wrong,  he  ought  to  be,  and  is,  legally  responsible  for  the  iDJary 
done.  Now,  if  he  be  liable  for  the  entry  by  Lewis  acting  by  the  order 
of  Jones,  who  was  put  in  motion  by  the  sheriff,  then  comes  the  question 
whether  the  execution  was  satisfied  by  the  payment  of  Gregory  to  Lewis. 
Mr.  BramweU  admits  that,  as  between  Gregory  and  Jones,  it  cannot  le 
denied  that  the  money  was  paid.  That  seems  to  me  to  settle  the  ques- 
tion. If  the  sheriff  is  liable  for  the  act  of  the  officer,  in  employing 
another  person  to  discharge  his  duty  in  his  absence,  then,  inasmuch  is 
the  execution-debtor  is  entitled  to  relieve  himself  by  payment  to  the 
officer  who  has  authority  to  seize  his  goods,  the  same  reasoning  that 
establishes  the  liability  of  the  sheriff  for  the  act  of  his  officer  shows  that 
payment  good  as  against  the  officer  is  good  as  against  the  sheriff.  It  u 
perfectly  true  that  the  execution-debtor  may,  if  he  pleases,  make  tbe 
matter  perfectly  safe  by  going  to  the  office  of  the  sheriff  and  paying  tbe 
*^K\  there ;  and  it  is  equally  true  ^that  he  is  not  bound  to  do  so, 

^  but  may  pay  to  the  seizing  officer  the  amount  of  the  levy,  and  go 
discharge  the  execution.  I  apprehend  therefore,  upon  the  evidence  of 
the  practice  and  the  course  of  business,  the  payment  was  properly  made 
at  the  office  of  Jones ;  therefore  the  execution  was  satisfied ;  and  the 
sheriff  was  not  justified  in  issuing  a  second  warrant. 

The  third  point  was  as  to  the  form  of  the  pleading  and  the  mode  of 
assessing  the  damages.  As  the  amendment  made  puts  an  end  to  that 
objection,  it  is  unnecessary  to  express  any  opinion  upon  it.  I  confess 
my  opinion  is  that  there  was  nothing  in  it.  Two  other  objections  have 
been  presented  to  the  consideration  of  the  Court,  and  passed  over  with- 
out much  serious  argument.  One  is,  that  the  evidence  of  the  practice 
was  not  admissible.  I  apprehend  the  uniform  practice  to  allow  moner 
to  be  paid  at  the  office  of  the  bailiff  was  good  evidence  against  the 
sheriff,  who  must  be  governed  by  the  practice  which  uniformly  prevails. 
But  it  is  a  conclusive  answer  to  the  objections  as  to  the  evidence,  that 
the  form  in  which  the  exception  is  made  has  been  held  to  be  a  defective 
form,  because  you  cannot  take  an  exception  to  a  Judge's  charge  for  not 
doing  what  he  ought  to  have  done,  but  must  object  to  some  positirc 
direction. 

For  these  reasons  I  think  that  the  judgment  of  the  Court  below  should 
be  affirmed. 

The  other  Judges  concurred.  Judgment  affirmed. 

Hunt  V,  Burrel,  5  Johns.  137;  v.  Dunning,  1  Wendell,  16;  Haning- 
Knowlton  v.  Baitlett,  1  Pick.  271;  ton  v.  Fuller,  6  Sbepley,  277;  Clti^« 
(rorham  v.  Gale,  7  Cowen,  739;  People    v.  Gary,  11  Alabama^  98. 
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*IN  THE  EXCHEQUER  CHAMBER.      [*589 

CHARLES  SMITH  v.  EDWARD  SIEVEKING  and  GUSTAVUS 

ADOLPHUS  SIEVEKING.    Nov.  13. 

The  consignee  of  a  bill  of  lading,  which  makes  the  goods  deliverablQ  to  bim  or  assigns  "  pay^ 
\ng  for  the  said  goods  as  per  charter-party,"  does  Bot,  by  talcing  the  goods  at  the  destioatioDy 
make  himself  liable  to  pay  for  demurrage  in  the  port  of  loading,  according  to  the  rate  stipu- 
lated in  the  charter-party;  though  there  be  an  express  stipulation  for  a  lien  on  the  goods  for 
such  demarrage. 

8o  held  in  the  Exchequer  Chamber  on  appeal,  affirming  the  judgment  of  the  Queen's  Bench. 

This  was  a  proceeding  by  way  of  appeal  from  the  decision  of  the 
Queen's  Bench,  in  Smith  v.  Sieveking,  4.E.  &  B.  945  (E.  Q.  L.  B.  vol/ 
82). 

The  action  was  for  freight  and  demarrage  payable  for  permitting 
goods  carried  in  plaintiif's  ship  to  be  delivered  to  defendant.  Plea  as 
to  the  freight :  Payment  into  Court,  which  the  plaintiff  accepted  in  full. 
As  to  the  demurrage :  Never  indebted.     Issue  thereon. 

The  plaintiff  was  owner  of  The  Donna.  His  ship  was  chartered  at 
Memel  to  one  Multray,  to  take  a  cargo  to  London.  In  the  charter- 
party  was  a  stipulation  that  Multray  should  load  the  ship  in  twelve 
working  days,  paying  52.  per  day  demurrage  for  each  day  beyond.  And 
there  was  a  stipulation  for  a  Ken  for  demurrage.  The  defendants  were 
consignees  named  in  a  bill  of  lading  of  the  whole  cargo,  expressing  that 
the  goods  were  shipped  by  Multray  at  Memel  deliverable  in  London  to 
Messrs.  E.  Sieveking  k  Son  or  assigns,  <<  paying  for  the  said  goods  as 
per  charter-party."  The  ship  was  detained  in  Memel,  whereby  demur- 
rage became  due.  On  her  arrival  in  London,  the  defendants  claimed 
and  received  the  goods,  offering  to  pay  the  freight,  but  *refu8ing  r^/-q/v 
to  pay  the  demurrage.  On  the  evidence  at  the  trial,  of  which  ^ 
the  principal  parts  are  stated  above,  and  which  will  be  found  given  in 
more  detail  in  the  report  of  the  case  below,  a  verdict  was  entered  for  the 
flefendants,  subject  to  leave  to  move  to  enter  a  verdict  for  the  plaintiff. 
A  rule  was  obtained,  and  was  afterwards  discharged. 

The  plaintiff  appealed. 

Manisttf  now  argued  in  support  of  the  appeal. — The  bill  of  lading 
rerers  for  the  terms  of  payment  to  the  charter-party,  and  thereby  in- 
corporates the  stipulation  to  pay  demurrage.  [Parke,  B. — In  Sanders 
V,  Vanzeller,  4  Q.  B.  260  (E.  C.  L.  R.  vol.  45),  there  was  a  difference 
of  opinion  amongst  the  Judges  in  the  Court  of  error  as  to  the  effect  .of 
such  a  reference  to  the  charter-party.  Yon  may  see  it  indicated  in  the 
latter  part  of  the  judgment  of  the  Court  of  Exchequer  Chamber  in  that 
case,  4  Q.  B.  296.  I  was  one  of  the  Judges  who  thought  that  such  a 
reference  was  not  inserted  with  the  view  to  cast  the  burthen  of  pay- 
ment  on  an  assignee,  but  to  provide  against  varying  the  charter-party 
or  waiving  the  shipowner's  lien.     But  in  this  case  you  must  contend 
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that  the  consignee,  at  the  port  of  discharge,  contracted  to  pay  for  tlie 
antecedent  delay  of  the  charterer,  which  occurred  at  the  port  of  loading 
before  the  consignee  had  anything  to  do  with  either  goods  or  ship. 
Such  a  contract  is  one  which  requires  strong  evidence  to  support  it; 
for  it  is  to  say  the  least,  not  a  reasonable  one.  Here  the  words  you 
rely  on  are  «  paying  for  the  said  goods,"  that  is  for  the  carriage  of  the 
goods.]  In  Jesson  v.  Solly,  4  Taunt.  52,  and  in  Wegener  v.  Smith, 
15  Com.  B.  285  (E.  C.  L.  B.  vol.  80),  the  endorsee  of  a  bill  of  lading 
*^Qn  ^*®  ^^^^  liable  *for  demurrage.  [Jbrvis,  C.  J.- -For  demurrage 
^  accruing  from  his  own  delay  in  the  port  of  discharge,  and  under 
different  words  in  the  bill  of  lading  from  these.  Platt,  B. — The  words 
here  are  «'  paying  for  the  said  goods ;"  you  must  say  that  means  paying 
for  the  detention  of  the  ship  by  the  charterer.  Jervis,  C.  J. — It  is 
hopeless  to  attempt  to  argue  it.] 

Bramwellj  contrd.,  was  not  called  upon  to  argue. 

Per  Curiam,  (a)  Judgment  affirmed  with  costs. 

(a)  Jeiris,  C.  J.,  Williama  and  Crowder,  Js.,  Parke,  Aldenon,  and  Platt,  Bi, 


GRAHAM  and  Another  v.  GLOVER  and  Another.     Nov.  14. 

By  order  of  Kisi  Prins,  it  waa  ordered  by  consent,  that  a  rerdict  should  be  taken  for  the  pUintit 
subject  to  a  special  case  to  be  stated  by  the  parties,  and,  if  they  disagreed  as  to  any  £Mts,  tli 
ca8<»  as  to  such  facts  to  be  settled  by  C. !  the  order  to  be  made  a  rule  of  CoarC 

The  parties  diflforing  as  to  facts,  defendant  required  the  presence,  before  C,  of  a  witness  nid  to 
be  material,  who  was  in  prison  in  execution  for  debt 

This  Court  granted  a  habeas  corpus  for  the  attendance  of  the  witness  before  C,  eonsideriogClo 
be  an  arbitrator  within  stat.  3  A  4  W.  4,  o.  42,  s.  40. 

This  case  came  on  for  trial  at  the  London  Sittings  after  Michaelmas 
Term,  1854,  before  Lord  Campbell,  C.  J.  By  order  of  Nisi  Prios  and 
by  consent,  it  was  ordered  "that  the  jury  find  a  verdict  for  the  plain- 
tiffs, damages  in  the  declaration,  and  costs  409.,  subject  to  a  special 
case  to  be  stated :  if  any  facts  not  agreed,  to  be  settled  by  Mr.  Serjeant 
Channell.  The  Court  to  draw  inference  from  facts.  Either  party  to 
^tzq.j-i  appeal-  And,  *lastly,  it  is  ordered  that  the  said  Court  of  our 
"^  Lady  the  Queen,  before  the  Queen  herself,  may  be  prayed  that 
this  order  be  made  a  rule  of  the  same  Court."  The  parties  not 
agreeing  as  to  the  facts,  the  learned  Serjeant  was  called  upon  to  settle 
them,  and  appointed  a  time  and  place  for  proceeding  with  the  examina- 
tion of  witnesses.  It  was  now  shown  on  affidavit  that  Henry  Evans,  a 
prisoner  for  debt  in  custody  of  the  governor  of  the  Debtors'  Prison  for 
London  and  Middlesex,  was  a  material  witness  on  behalf  of  the  defend- 
ants, who  could  not  settle  their  case  without  his  evidence ;  and  that 
Evans  was  ready  to  attend  if  this  Court  should  so  direct.  An  applicap 
tion  for  a  habeas  corpus,  to  bring  him  up,  had  been  made  before  Erie, 
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J.,  who  directed  an  application  to  be  made  to  the  full  Goart.     On  affi> 
davit  of  these  facts,  in  this  Term,(a) 

Manistifj  on  behalf  of  the  defendants,  moved  for  a  habeas  corpus. 
By  Stat.  44  G.  3,  c.  102,  s.  1,  any  Judge  of  the  King's  Bench  or  Com- 
mon Pleas,  or  Baron  of  the  Exchequer,  in  England  or  Ireland,  or  any 
justice  of  oyer  and  terminer  or  gaol  delivery,  being  such  Judge  or 
BaroD,  may  award  a  writ  of  habeas  corpus,  for  bringing  a  prisoner  de- 
tained in  any  gaol  or  prison  before  any  of  the  said  Courts,  or  any  sit- 
ting of  Nisi  Prius,  or  any  other  Court  of  record  in  England  or  Ireland. 
The  only  question  on  thi&  statute  is,  whether  an  arbitrator  represents 
such  a  Court.  [Erle,  J. — It  has  been  assumed  that  the  power  to  grant 
the  writ,  for  bringing  up  a  debtor  to  give  evidence  at  Niai  Prius,  may 
*be  granted  at  common  law.]  It  was  so,  in  Geery  v.  Hopkins,  r^KQo 
2  Ld.  Baym.  851.  This  proceeding  may  be  considered  as  in  the  ^ 
nature  of  a  trial  at  Nisi  Prius.  The  power  to  administer  an  oath  is 
given  to  the  arbitrator,  by  stat.  3  &  4  W.  4,  c.  42,  s.  41,  wherever  it  is 
ordered  or  agreed  that  the  witnesses  shall  be  examined  upon  oath  <<  in 
any  rule  or  order  of  reference,  or  in  any  submission  to  arbitration 
containing  an  agreement  that  the  submission  shall  be  made  a  rule  of 
Court."  Under  sect.  40  the  attendance  of  witnesses  may  be  enforced, 
by  the  Court  by  which  the  rule  or  order  is  made,  or  by  any  Judge, 
where  any  reference  has  been  made  by  any  rule  of  Court,  or  Judge's 
order,  or  order  of  Nisi  Prius,  or  by  any  submission  containing  an  agree- 
ment that  the  submission  may  be  made  a  rule  of  any  Court  of  record. 
Then,  by  sect.  7  of  The  Common  Law  Procedure  Act,  1854  (17  &  18  Vict. 
c.  125),  the  arbitrator,  upon  any  reference  ordered  by  a  Judge  under  that 
Act,  has  the  same  powers,  and  the  rules  as  to  attendance  of  witnesses 
are  the  same,  as  upon  a  reference  made  by  consent  under  a  rule  of 
Court  or  Judge's  order.  Cur.  adv,  vulU 

Lord  Campbell,  C.  J.,  now  delivered  judgment. 

We  think  this  writ  ought  to  go.  No  doubt,  if  my  brother  Channels 
is  an  arbitrator  within  stat.  8  &  4  W.  4,  c.  42,  the  witness  may  be  com- 
pelled to  attend,  under  sect.  40,  and,  in  case  of  non-attendance,  is 
liable  to  penalties  for  contempt  of  Court.  This  witness,  being  in  prison, 
cannot  attend  except  in  obedience  to  a  writ  of  habeas  corpus :  and 
there  can  be  no  doubt  of  our  *power  to  carry  out  the  intention  r^^trqA 
of  the  Legislature,  in  such  a  case,  by  the  writ.  The  only  quts-  ^ 
tion,  therefore,  is  whether  my  brother  Channell  is  within  the  Act.  Wo 
think  he  is.  He  ia  appointed  by  the  Court  to  settle  faets  in  dispute 
between  parties;  not  indeed  to  give  a  final  judgment,  that  being 
reserved  to  this  Court ;  but  to  decide  as  to  facts  on  evidence  to  be 
brought  before  him.  There  may  be  an  arbitrator,  though  he  has  no 
power  to  give  final  judgment.  We,  therefore,  think  that  here  my 
brother  Channell  is  an  arbitrator  within  the  meaning  of  the  Act. 

(a)  Koyember  13th.    Before  Lord  Campbell,  C.  J.,  Coleridgei  Wtghtmaa,  and  Erie,  Js. 
VOL.  v.— 24 
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He  has  intimated,  as  I  should  alwajs  have  expected  from  him,  that, 
if  necessary,  he  will  go  to  the  prison  for  the  purpose  of  examining  the 
witness.     But  I  believe  that  this  would  not  save  any  expense. 

<«  Ordered  :  That  a  writ  of  habeas  corpus  issue  herein,  directed  to  the 
Governor  of  the  Debtors'  Prison  for  London  and  Middlesex,  command- 
ing him  to  have  the  body  of  Henry  Evans,  a  prisoner  in  his  custodj, 
before  Mr.  Serjeant  Channel!,  the  referee  to  settle  the  special  case 
herein,  at  Fendall's  Hotel,  Westminster,  in  the  county  of  Middlesex, 
on  Tuesday,  the  4th  day  of  December,  at  S  o'clock,  and  at  such  other 
times  as  the  aaidxeferee  may  direct." 


*5951  *^'^®  Overseers  of  the  Poor  of  The  Township  of  HORTON, 
^      Appellants,  and  the  Overseers  of  The  Township  of  LEEDS, 
Respondents.     Nov.  14. 

'.The  proviso  in  stat  0  A  10  Vict  o.  65,  8.  1,  that  the  time  daring  which  any  person  shall  be  srrr. 
ing  Her  Majesty  as  a  soldier,  marine,  or  sailor  shall  be  excluded  from  Uie  compotatioB  of  tfc« 
t  time  a  residence  for  which  creates  irremovability,  applies  to  the  time  daring  which  a  penen  ii 
•.serving  as  a  militia  man. 

On  appeal  against  an  order  of  justices,  removing  Elizabeth  Whittker, 
•wifie  of  William  Whitaker,  and  her  four  children,  aged  respectively  nine, 
seven,  three,  and  one  years,  from  the  township  of  Leeds,  in  the  borough 
of  Leeds,  in  the  West  Riding  of  Yorkshire,  to  the  township  of  Horton, 
in  the  borough  of  Bradford,  in  the  said  West  Biding,  a  case  was  stated, 
by  consent  and  order  of  a  Judge,  under  stat.  12  &  13  Vict.  c.  45,  s. 
11,  for  the  opinion  of  this  Court,  substantially  as  follows: 

The  settlement  of  the  paupers  is  admitted  to  be  in  Horton,  the 
appellant  township :  but  the  appellants  contend  that  the  paupers  are 
irremovable  from  Leeds,  the  respondent  township,  in  consequence  of 
their  having  resided  in  that  township  more  than  five  years,  within  the 
provisions  of  stat.  9  &  10  Vict.  c.  66,  s.  1,  amended  as  to  wives  and 
children  by  stat.  11  &  12  Vict.  c.  111. 

The  pauper  was  married  to  her  husband  William  Whitaker,  at  the 
parish  church  of  Leeds,  the  respondent  township,  in  1843;  and  she  and 
their  children  have  lived  in  Leeds,  and  occupied  a  house  there,  ever 
since.  Her  husband  has  also  lived  with  them  in  Iieeds,  till  about  three 
years  ago,  when  he  enlisted  into  the  3d  West  York  Militia,  bat 
remained  at  home  till  April,  1853,  when  he  was  called  out  for  trainiag 
with  his  regiment,  and  then  left  the  respondent  township,  and  went  to 
*^ciRl  join  *his  regiment  at  Doncaster,  where  he  stayed  with  his  regi* 
^  ment  at  the  annual  training  for  twenty-eight  days.  At  the  expi- 
ration of  such  period  of  training,  he  returned  to  his  house  and  family 
in  the  respondent  township,  and  stayed  with  them  there  till  May,  1854; 
about  whidi  time  the  regiment  was  embodied.     He  then  was  agiuik 
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called  out  to  be  trained  with  his  regiment,  and  went  to  Doncaster,  and 
stayed  there  with  it  a  month,  and  then  went  from  that  place,  with  his 
regiment,  to  Berwick  on  Tweed,  and  stayed  there  with  it  about  two 
months.  At  the  expiration  of  such  period  of  training,  he  came  again 
to  his  house  and  family  in  the  respondent  township,  and  stayed  there 
about  eight  weeks.  He  then  was  again  called  upon  to  join  his  regi- 
ment, and  went  to  Dublin  with  his  regiment ;  and  Mrhile  he  was  there, 
as  a  militia  man,  the  pauper  and  her  children  became  chargeable  to  the 
respondent  township ;  and  the  order  for  their  removal  before  mentioned 
was  taken  out. 

The  only  questions  now  existing  between  the  townships  of'  Horton  and 
Leeds,  with  respect  to  the  present  order  of  removal,  are,  whether  the 
proviso  in  sect.  1  of  stat.  9  &  10  Vict.  c.  66,  where  it  is  provided  that 
the  time  daring  which  such  persot  shall  be  serving  Her  Majesty  as  a 
soldier,  marine,  or  sailor,  shall  for  all  purposes  be  excluded'  from  the 
computation  of  time  thereinbefore  mentioned,  applies  to  the  pauper's 
husband,  who  was  serving  Her  Majesty  as  a  militia  man,  and  conse- 
qaently,  as  the  appellants  contend,  within  the  meaning  of  the  proviso, 
and,  as  such,  rendered  the  wife  and  children  irremovable :  v^hilst,  on 
the  other  hand,  the  respondents  contend  that  a  militia  man  is  not  a 
soldier  within  the  meaning  of  the  proviso,  and  that,  by  becoming  a 
militia  man,  he  entered  into  a  contract  which  rendered  "^him  r^cqi^ 
unable  to  return  home,  and  thereby  caused  a  breakage  in  the  ^ 
residence. 

If  the  Court  should  be  of  opinion  that  a  militia  man  is  a  soldier  within 
the  true  intent  and  meaning  of  the  statute,  and  that  his  absence  as  a 
militia  man,  with,  it  is  supposed,  an  intention,  when  discharged,  to 
return  to  his  house  and  family,  was  not  a  disruption  of  his  residence 
there,  but  that  the  pauper's  husband's  legal  residence  during  such 
absence,  under  the  circumstances,  is  in  Leeds,  the  order  of  removal  is 
to  be  quashed :  but,  if  thought  a  disruption  of  the  residence,  then  the 
order  is  to  stand  confirmed. 

R.  Hallj  for  the  respondents. — The  question  is.  Whether  a  private 
serving  in  an  English  militia  regiment  is  "  serving  Her  Majesty  as  a 
soldier,"  so  that  the  time  of  his  service  is  to  be  excluded  in  the  compu- 
tation of  the  five  years  of  residence  which  render  a  pauper  irremovable 
under  stat.  9  &  10  Vict.  c.  66,  s.  1.  The  words  of  the  section  do  not 
expressly  specify  militia  men.  [Lord  Campbell,  C.  J. — ^Nor  artillery 
men :  is  not  an  artillery  man  a  soldier  ?]  The  Legislature  appears  to 
have  distinguished  militia  men  from  regular  soldiers.  Thus  stat.  48  G. 
3,  c.  47,  6.  2,  contained  regulations  (since  repealed)  as  to  the  allowances 
to  be  made  out  of  the  poor-rate  to  the  families  of  persons  <<  serving  or 
enrolled  in  the  militia  of  England  :"  but  a  completely  separate  set  of 
regulations  was  made  in  the  same  year,  by  stat.  43  G.  8,  c.  61,  for 
"every  soldier,"  and  the  wife  of  such  "soldier."     This  last  Act  com- 
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prebends  <<  soldiers,  and  marines,  and  sailors,"  jast  as  stat.  9  &  lOYict. 
c.  66,  8.  1,  comprehends  « soldier,  marine,  or  sailor."  Now  it  maybe 
^tiCiQ-y  f^Jrly  argued  that  the  two  Acts,  by  using  similar  *words,  were 
-'  made  applicable  to  the  same  persons ;  and  it  is  clear  that  stat. 
48  0.  8,  c.  61,  did  not  apply  to  militia  men.  Stat.  42  6.  3,  c.  90, 
which,  with  some  variations,  is  the  foundation  of  the  present  laws  as  to 
the  militia,  uses  the  word  "militia."  [Lord  Campbell,  C.  J.— The 
general  meaning  and  object  of  the  exception  in  stat.  9  &  10  Vict.  c.  66, 
s.  1,  manifestly  applies  to  militia  men.]  It  must  be  admitted  that  in 
an  early  Militia  Act,  stat.  18  &  14  C.  2,  c.  8,(a)  the  word  "soldier" 
will  bo  found  to  have  been  applied  to  militia  men. 

Pickering,  contr^,  was  not  called  on. 

Lord  Campbell,  C.  J. — There  has  been  certainly  no  want  of  inge- 
nuity or  vigour  on  the  part  of  the  learned  counsel  for  the  respondents : 
yet  I  cannot  entertain  any  doubt  that  a  man  serving  Her  Majesty  in 
the  militia  is  serving  her  as  a  soldier,  within  the  meaning  of  the  excep- 
tion in  stat.  9  &  10  Vict.  c.  66,  s.  1.  The  time  of  such  service  is 
therefore  excluded  from  the  computation  of  the  time  which  is  to  confer 
the  status  of  irremovability :  and  there  must  be  judgment  for  the 
appellants. 

Coleridge,  Wightman,  and  Erle,  Js.,  concurred. 

Judgment  for  appellants. 

(a)  See  also  stat  15  C.  2,  c.  4. 
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♦HANSON,  appellant,  and  The  Local  Board  of  Health  for  the 
District  of  EPSOM,  respondents.     Nov.  14. 


A  local  board  of  health,  under  their  powers  as  snrTeyors  of  highways  given  bj  sect  117  «f 
The  Public  Health  Act,  1843  (11  A  12  Vict  c.  63),  may  lay  a  highway  rate  on  the  district 
where  the  district  is  conterminous  with  a  parish,  as  the  surveyors  might  under  stat  5  ik  6  W. 
4,  c.  50,  s.  27. 

Although  a  large  part  of  the  district  is  occupied  by  property  which,  if  assessed  to  a  general  dis- 
trict rate  under  sect  88  of  The  Publio  Health  Act,  1848,  would  be  assessable  only  at  one-fooitb 
of  its  net  annual  value. 

On  22d  October,  1855,  a  highway  rate  was  made  bj  The  Local 
Board  of  Health  for  the  district  of  Epsom,  as  surveyors  of  highways 
of  the  parish  of  Epsom,  which  is  co-extensive  with  the  said  district; 
and  which  rate  was  made  under  the  powers  of  the  General  Highway 
Act,  5  &  6  W.  4,  c.  50,  and  of  The  Public  Health  Act,  1848,  11  fc  12 
Vict.  c.  63.  Notice  of  appeal  to  the  general  quarter  sessions  for  the 
county  of  Surrey,  and  a  statement  in  writing  of  the  grounds  of  such 
appeal  against  the  rate,  were  given  by  the  appellant  to  the  Local 
Board. 

The  parties,  by  consent,  and  by  order  of  Lord  Campbell,  C.  J., 
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agreed  to  state  the  facts  of  the  case  in  the  form  of  a  special  case  for 
the  opinion  of  this  Court,  and  that  a  judgment  in  conformity  with  the 
decision  of  the  said  Court  might  be  entered,  &c. 
The  case  was  in  substance  as  follows. 

The  appellant  occupies,  and  is  assessed  in  the  said  rate  in  respect  of, 
meadow  land  in  his  occupation,  in  the  said  parish,  and  is  assessed,  as 
are  the  several  occupiers  of  property  included  in  the  said  rate,  in  pro- 
portion to  the  net  annual  value  of  their  respective  occupations,  as 
required  under  the  General  Highway  Act,  5  &  6  W.  4,  c.  50,  s.  27.  In 
the  said  parish  is  the  town  of  Epsom,  in  which  are  two  miles  in  length 
of  highway,  mainly  consisting  of  streets ;  and  the  rest  of  the  parish 
•surrounding  the  said  town  is  a  thinly  peopled  agricultural  dis-  r^^rxix 
trict,  and  contains  twenty-eight  miles  in  length  of  public  high-  ^ 
way  hitherto  repairable  and  repaired  by  the  surveyor  of  highways  of 
the  said  parish  at  the  expense  of  the  rate-payers  assessed  to  the  high- 
way rate  of  such  parish.  The  area  of  the  town  part  of  the  parish 
consists  of  about  three  hundred  and  fifty  acres.  The  area  of  the  said 
agricultural  part  of  the  said  parish  consists  of  about  four  thousand  and 
forty  acres 

From  the  time  when  The  Local  Board  of  Health  for  Epsom  was 
established  under  The  Public  Health  Act,  1848,  down  to  the  present 
time,  there  have  been  no  moneys  carried  to  the  district  fund  account. 
Under  the  provisions  of  The  Public  Health  Act,  1848,  and  at  the  time 
when  the  rate  appealed  against  was  made,  it  was  necessary  to  make  a 
rate  for  the  repair  of  the  highways  of  the  said  parish  and  district. 

The  appellant  contends  that  The  Local  Board  had  no  power,  as  sur- 
veyors of  highways,  to  make  any  such  rate,  but  were  bound  to  make  a 
general  district  rate  under  sect.  88  of  The  Public  Health  Act,  1848 ; 
and  that  the  appellant,  as  an  occupier  of  meadow  land  in  the  parish, 
ought  in  respect  thereof  to  have  been  assessed,  not,  as  he  is  by  the 
rate  in  question,  on  the  net  annual  value  of  such  meadow  land,  but  in 
the  proportion  of  one-fourth  part  only  of  such  net  annual  value. 

If  the  Court  should  be  of  opinion  that  The  Local  Board  of  Health 
had  no  power  to  lay  such  rate  for  repairing  the  highways  of  the  parish, 
but  were  bound  to  lay  a  rate  under  sect.  88  of  The  Public  Health  Act, 
1848,  assessing  all  occupiers  of  land  used  as  arable,  meadow,  or  pasture 
ground  only,  or  as  woodlands,  &c.,  *in  the  proportion  of  one-  n^nr^^ 
fourth  part  only  of  the  net  annual  value  thereof,  in  such  case  the  '- 
said  rate  is  to  be  quashed :  otherwise  the  same  is  to  be  confirmed. 

Pashlei/j  for  the  respondents. — By  sect.  117  of  The  Public  Health 
Act,  1848,  "The  Local  Board  of  Health  within  the  limits  of  their  dis- 
trict shall,  exclusively  of  any  other  person  whatsoever,  execute  the  oflBce 
of  and  be  surveyor  of  highways,  and  have  all  such  powers,  autho- 
rities, duties,  and  liabilities  as  any  surveyor  of  highways  in  England  is 
now  or  may  hereafter  be  invested  with  or  be  liable  to  by  virtue  of  his 
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ofiScc  bj  the  laws  in  force  for  the  time  being,  except  in  so  far  as  sncli 
powers,  duties,  or  authorities  are  or  may  be  inconsistent  with  the  provi- 
sions of  this  Act."  Among  the  powers  of  the  surveyor,  under  stat  5 
k  6  W.  4,  c.  60,  is  that  of  laying,  by  sect.  27,  a  highway  rate  on  the 
parish.  And  the  exercise  of  such  powers  by  The  Local  Board  is  not 
here  inconsistent  with  the  provisions  of  The  Public  Health  Act,  1848. 
The  preamble  of  that  Act  shows  that  the  enactments  had  in  view  the 
condition  of  towns  and  populous  places.  By  sect,  8,  "  one-tenth  of  the 
inhabitants  of  any  city,  town,  borough,  parish,  or  place  having  a  known 
or  defined  boundary,"  to  the  number  of  not  less  than  thirty,  may  peti- 
tion to  have  a  report  made  with  a  view  to  the  application  of  the  Act: 
therefore  the  Legislature  contemplated  the  existence  of  the  power  of 
surveyors  in  the  instance  of  all  such  places.  Sect.  86  gives  power  to 
lay  special  district  rates  for  permanent  improvements ;  sect.  87  direct? 
the  keeping  a  district  fund  account,  and  gives  power  to  lay  a  geneni 
district  rate  for  such  expenses  as  are  charged  by  the  Act  on  such  rate, 
*fi091  ^^^  ^^^  other  expenses  of  executing  the  Act  not  provided  *for 

-^  by  any  other  rate,  or  defrayed  out  of  the  district  fund  account. 
Sect.  89  empowers  the  Board  to  divide  their  district  into  parts,  to  be 
separately  assessed  to  special  or  general  district  rates :  and  then  the 
section  in  question,  the  117th,  gives  the  general  powers  of  surveyors  of 
highways,  which  enable  the  Board  to  defray  the  expenses  of  highways, 
and  which  may  be  put  into  operation  without  difficulty  wherever,  as 
here,  the  whole  district  is  co-extensive  with  the  whole  parish.  The 
regulations  as  to  highway  rates,  in  sect.  27  of  stat.  5  &  6  W.  4,  c.  50, 
give  to  surveyors  powers  of  rating  very  different  from  those  possessed 
ly  overseers  of  the  poor;  whereas  the  district  rates,  under  The  Public 
Health  Act,  1848,  are  assessed  as  poor-rates  are.  [Coleridge,  J. — 
By  sect.  117  of  The  Public  Health  Act,  1848,  the  preceding  surveyor 
may  recover  the  uncollected  highway  rate,  and  are  to  hand  over  the 
surplus  to  the  district  fund.]  That  will  be  a  trifling  sum.  [CoLSKinGS, 
J.r— Can  it  be  then  applied  to  the  repair  of  highways  ?j  It  seems  that 
it  must.  A  difficulty  arises  where  the  district  and  parish  are  not  con- 
terminous :  there,  since  the  ordinary  power  of  surveyors  to  rate  the 
parish  are  inapplicable,  the  expense  of  the  repair  of  the  highways  is  an 
expense  not  otherwise  provided  for,  and  it  must  be  defrayed  by  a  general 
district  rate ;  Elmer  v,  Norwich  Local  Board  of  Health,  3  £.  &  B.  517 
(E.  G.  L.  B.  vol.  77).  It  was  not  there  suggested  that  injustice  would 
be  done  by  an  ordinary  highway  rate,  had  that  been  practicable ;  bat 
it  would  have  been  inconvenient,  and  indeed  impossible,  to  lay  a  general 
highway  rate  there.  Yet  even  there  the  Court  expressed  a  sense  of  the 
difficulty  of  applying  their  construction  to  the  Act. 
*fin^l       **^08eph  Browrij  contr^. — The  power  to  lay  a  highway  rate  ia 

•^  within  the  exception  in  sect.  117  of  The  Public  Health  Act,  1848, 
'*  so  far  as  such  powers,  duties,  or  authorities  are  or  may  be  inconsistent 
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with  the  provisions  of  this  Act.*'     The  highway  rate,  by  stat.  6  &  6  W.  4, 
c.  50,  s.  27,  is  to  be  assessed,  like  the  poor-rate,  on  the  full  annual  value 
of  the  property :  by  sect.  88  of  The  Public  Health  Act,  1848,  occu 
piers  of  arable,  meadow,  or  pasture  ground,  and  of  other  kinds  of  pro- 
perty, are  to  be  rated  at  only  one-fourth  of  the  annual  value.     By  sect 
33  of  stat.  5  &  6  W.  4,  c.  50,  property  previously  exempt  from  statute 
duty  is  to  be  exempted  from  highway  rate.     Further,  the  district  rate 
is  applicable  to  numerous  purposes  to  which  the  highway  rate  cannot  be 
applied.     The  duties  imposed  on  the  Board  with  respect  to  highways, 
as,  for  instance,  by  sect.  68,  are  more  extensive  than  those  with  respect 
to  which  the  rates  are  to  be  levied  under  the  Highway  Act,  as  was 
pointed  out  in  the  judgment  of  Elmer  v.  Norwich  Local  Board  of  Health, 
3  £.  &  B.  528 ;  the  district  fund  therefore  is  applicable  to  such  expenses, 
under  sect,   87,  they  being  "not  otherwise  expressly  provided   for." 
[CoLBRiBGE,  J. — Look  at  the  proviso  at  the  end  of  sect.  117  of  The 
Public  Health  Act,  1848.]     The  Court,  in  Elmer  v.  Norwich  Local 
Board  of  Health,  points  out  that  this  creates  no  difficulty.     That  was, 
it  is  true,  a  case  where  the  district  comprehended  several  parishes  ;  but 
in  Regina  v.  Worthing  Road  Trustees,  3  E.  &  B.  989,  1008,  where  the 
district  formed  part  of  a  parish,  this  Court  laid  it  down  in  quite  general 
language,  that,  except  for  the  purpose  of  contributing  to  the  deficiency 
of  a  turnpike  trust  under  stat.  4  A;  5  Vict.  *c.  59,  the  repair  of  r#/^Aj^ 
highways  is  to  be  defrayed  out  of  a  district  rate.     Now,  if  the  ^ 
Act  had  expressly  declared  that  a  district  rate  might  be  laid  for  the 
repair  of  highways,  no  doubt  this  would  have  been  such  an  inconsistency 
as  is  pointed  at  in  the  exception  in  sect.  117:  it  follows  that,  this 
appearing,  by  the  case  last  mentioned,  to  be  the  legal  construction  of 
the  Act,  the  inconsistency  exists.     No  injustice  need  arise  from  the 
different  rates  at  which  different  property  is  to  be  assessed  under  the 
district  rate:  that  will  be  obviated  by  the  exercise  of  the  power  of 
dividing  into  districts,  given  in  sect.  89.     And,  when  such  a  division 
does  not  take  place,  it  will  probably*  be  a  case  where  the  benefits,  direct 
and  indirect,  are  on  the  whole  reasonably  distributed  in  proportion  to 
the  different  rates  of  assessment,  a  principle  recognised  in  Dorling  t;. 
Epsom  Local  Board  of  Health,  ante,  p.  471. 
Pa%Kley,  in  reply,  was  stopped  by  the  Court.  / 

Lord  Campbell,  C.  J. — The  question  is,  whether  The  Local  Board 
may  lay  a  highway  rate  on  the  whole  parish  with  which  their  district  is 
conterminous,  not  whether  they  may  or  may  not  lay  a  district  rate  for 
the  repair  of  the  highways.  By  sect.  117  of  The  Public  Health  Act, 
1848,  the  Board  has  all  the  powers,  authorities,  duties,  and  liabilities  of 
the  surveyors  of  highways.  The  surveyors  of  highways  might  lay  a 
highway  rate  on  all  the  property  within  the  parish.  Is  there  anything 
to  show  that  this  is  a  power  inconsistent  with  the  Act,  so  as  to  bring  the 
case  within  the  exception  in  *sect.  117  ?  Nothing;  Though  ri^^r^t- 
The  Local  Board  may  lu^  a  district  rate,  that  does  not  take  away  ^ 
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tlie  power  to  lay  a  highway  rate.  Elmer  v.  Norwich  Local  Board  of 
Health,  and  Regina  v.  AVorthing  Road  Trustees,  3  E.  &  B.  989  (E.  C. 
L.  R.  vol.  77),  are  inapplicable.  In  the  former  case  many  parishes 
were  comprehended  in  the  district :  in  the  latter  the  district  was  odI? 
part  of  a  parish.  Here  the  district  and  parish  are  conterminous,  and 
the  difficulty  which  arose  in  those  cases  does  not  exist. 

Coleridge,  J. — I  am  of  the  same  opinion.  The  question  is,  not 
whether  the  Board  might  lay  a  district  rate,  but  whether  they  can  laj 
a  parochial  highway  rate.  It  may  well  be,  considering  that  the  district 
and  the  parish  are  not  always  conterminous,  that  the  Legislature  has 
conferred  different  powers  according  to  circumstances.  No  doubt  the 
early  words  of  sect.  117  do  give  power  to  the  Board  to  lay  a  highwaj 
rate :  it  would  require  very  clear  words  to  take  away  such  power.  Then 
there  is  a  limitation  imposed  in  one  case :  they  cannot  make  the  inhabit- 
ants of  a  district,  not  conterminous  with  a  parish,  liable  to  the  repair 
of  the  parish  highways  without  the  district.  Then,  at  the  end  of  sect. 
117,  comes  a  proviso  « that  neither  the  allowance  by  justices,  nor  the 
signature  by  The  Local  Board  of  Health,  shall  be  necessary  in  the  case 
of  any  rate  made  by  The  Local  Board  of  Health  under  this  Act."  That 
seems  clearly  to  assume  that  the  rate  might  be  in  the  nature  of  a  high- 
way rate,  where,  under  sect.  27  of  stat.  5  &  6  W.  4,  c.  50,  the  signatare 
of  the  surveyor  and  the  allowance  of  justices  are  required.  This,  there- 
*flftfi1  ^^'*®'  *suggests  a  strong  argument  in  favour  of  the  power  to  lay 
^  a  highway  rate ;  an  argument,  I  think,  not  met  by  the  part  of 
the  judgment  in  Elmer  r.  Norwich  Local  Board  of  Health,  which  has 
been  referred  to,  though  in  that  particular  instance  the  inference  arising 
from  the  proviso  could  not  be  applied.  As  we  find  that  there  is  a  general 
transfer  to  the  Board  of  the  powers  of  the  surveyors,  and  as  this  is 
limited  in  specified  cases  not  comprehending  this  case,  we  must  hold 
that  the  Board  have  the  power  in  question. 

WiGHTMAN,  J. — The  language  of  sect.  117,  particularly  that  of  the 
proviso  at  the  end,  shows  that  the  Legislature  contemplated  the  laying 
of  a  highway  rate  by  The  Local  Board  of  Health :  and  the  enacting 
part  gives  such  powers  of  the  surveyors  as  are  not  inconsistent  with  the 
Act.  There  is  here  no  such  inconsistency ;  though  in  the  two  cases 
which  have  been  cited,  where  the  district  and  the  parish  were  not  cod 
terminous,  there  would  have  been  an  inconsistency. 

(Erle,  J.,  was  absent.)  Judgment  for  the  respondents. 
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Bj  ft  policy  of  assurance  on  goods  on  board  the  ship  B.,  they  were  warranted  **  free  from  capturd 
and  seizure,  and  the  consequences  of  any  attempt  thereof."  The  perils  insured  against  were 
enumerated  as  usual :  viz.  "  of  the  seas,  men-of-war,  flre,  enemies,  pirates,  rovers,  thieves,  jetti- 
sons, IiM^ra  of  mart  and  counter  mart,  surprisals,  takings  at  sea,  arrests,  restraints,  and  detain- 
meotaof  all  kings,"  Ac.,  '<and  of  all  other  perils,  losses,  and  misfortunes." 

Held:  that  the  exception  introduced  by  the  warranty  was  not  confined  to  legal  capture  or  seizure, 
but  that  an  illegal  capture  or  seizure  was  within  both  tho  exceptiob  and  the  perils  enumerated 
as  insured  against 

The  B.,  a  British  ship,  in  her  passage  down  the  Danube  passed  within  shot  of  a  Russian  fort, 
there  being  then  war  between  Turkey  and  Russia,  but  no  war  between  Great  Britain  and  Rus- 
sia. The  Russian  fort  fired  into  her,  and  sunk  her,  alleging  that  the  vcs.«el  was  mistaken  for 
a  Turk,  but  permitted  her  crew,  after  some  detention,  to  depart.  It  appearing  to  the  Court,  on 
the  whole  of  the  facts,  that  the  object  of  the  Russians  was  to  detain  the  ship :  Held, 

That,  but  for  the  warranty,  the  insurers  would  have  been  liable:  but  tluit  the  warranty  protected 
them. 

Action  *on  a  policy  of  insurance  on  goods  in  the  ship  Bedlington 
from  Galatz  to  London.  The  declaration  set  out  the  policy,  which  was 
made  on  24th  March,  1854.  It  contained  the  following  clause.  <(  War- 
ranted free  from  particular  average,  unless  stranded,  sunk,  or  burnt ; 
also  from  capture  and  seizure,  and  the  consequences  of  any  attempt 
thereof.  Touching  the  adventures  and  perils  which  we  the  assured  are 
contented  to  bear,  and  do  take  upon  us  in  this  voyage ;  they  are  of  the 
seas,  men-of-war,  fire,  enemies,  pirates,  rovers,  thieves,  jettizons,  letters 
of  mart  and  counter  mart,  surprisals,  takings  at  sea,  arrests,  restraints, 
and  detainments  of  all  kings,  princes,  and  people,  of  what  nation,  con- 
dition, or  quality  soever ;  barratry  of  the  master  and  mariners,  and  of 
all  other  perils,  losses,  and  misfortunes  that  have  or  shall  come  to  the 
hurt,  detriment,  or  danger  of  the  said  goods  and  merchandises,  and 
ship,  &o.,  or  any  part  thereof."  The  declaration  averred  the  shipping 
of  the  goods  at  Galatz,  and  the  interest  of  the  plaintiffs  in  such  goods : 
and  that,  on  17th  March,  1854,  the  vessel  *with  the  goods  on  r^/^/^^ 
board  set  sail  from  Galatz  on  her  voyage  to  the  United  King-  ^ 
dom ;  and  that,  while  she  was  proceeding  on  her  voyage,  with  the  goods 
on  board,  she  was,  «<  by  the  accidents  and  certain  of  the  perils  insured 
against  by  the  said  policy,  sunk  and  foundered,'*  and  the  goods  were 
lost  to  plaintiffs. 

Pleas.  1.  That  the  said  vessel,  with  the  said  goods  on  board  thereof, 
was  not,  by  any  of  the  said  perils  insured  against  by  the  said  policy, 
sank  and  foundered,  or  the  said  goods  lost  as  alleged.  2.  That  the 
said  Vessel  was  sunk,  and  the  said  goods  lost,  by  perils  from  which  the 
same  were  by  the  said  policy  warranted  free.     Issues  on  these  pleas. 

On  the  trial  before  Lord  Campbell,  G.  J.,  at  the  sittings  in  London 
after  Trinity  Term,  1855,  the  following  facts  appeared.  The  vessel 
left  Galatz,  as  stated  in  the  declaration,  on  her  voyage  down  the 
Danube.  Before  she  reached  the  mouth  of  the  Danube  she  was  inten- 
tionally fired  into  from  a  Russian  fort  situate  on  the  left  bank  of  the 
river,  and  sunk,  having  at  the  time  a  British  flag  flying.    War  was  then 
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going  on  between  Turkey  and  Russia ;  but  there  was  no  war  between 
England  and  Russia.  The  Russian  fort  was  exchanging  shots  with  a 
Turkish  fort.  The  crew  of  the  Bedlington  took  to  their  boats,  landed 
on  the  left  bank  of  the  river,  and  were  there  detained  for  some  weeb, 
and  finally  released.  The  commander  of  the  Russian  fort  declired,  on 
the  landing  of  the  crew,  that  ho  mistook  the  flag  for  a  Turkish  flag; 
which,  according  to  the  evidence  for  the  plaintiffs,  was  very  improbable. 
It  appeared  that,  shortly  before,  another  vessel  under  the  British  flag 
had  been  fired  into  from  the  same  fort,  and  required  to  drop  her  anchor. 
The  counsel  for  the  defendant  contended  that  this  loss  was  *either 
within  the  warranty,  as  being  a  capture  or  seizure,  or  attempt 
at  capture  or  seizure,  or  not  within  the  risks  insured  against.  A  verdict 
was  taken  for  the  plaintiffs,  with  leave  reserved  to  move  to  enter  a 
verdict  for  the  defendant.  * 

In  this  term,  Sir  jP.  Theaiger  obtained  a  rule  Nisi  for  entering  a 
verdict  for  the  defendant,  «<on/the  ground  that  the  loss  of  the  vessel 
was  not  a  loss  within  any  of  the  risks  insured  against,  but  was  a  loss 
within  the  words  of  the  policy,  warranted  free  from  capture  and  seizure, 
and  the  consequences  of  any  attempt  thereof." 

Watson  and  Oleaab}/  now  showed  cause. — First:  the  capture  and 
seizure  pointed  to  in  the  w*arranty  are  lawful  capture  or  seizure,  effected 
by  a  party  having  authority  to  capture  or  seize :  and  there  can  be  no 
doubt  that  the  warranty  was  made  in  contemplation  of  the  war  with 
Russia,  which  began  very  soon  after.  The  words  of  an  agreement 
must  be  construed  by  the  rule  laid  down  by  Lord  Coke  as  to  Acts 
of  Parliament,  that  they  <<  must  be  taken  in  a  lawful  and  rightful 
sense ;"  Go.  Lit.  381  b.  The  capture  or  seizure,  if  not  lawful,  was 
piratical;  and  the  warranty  cannot  have  been  intended  to  exclude 
piratical  capture ;  for  that  is  expressly  made  a  risk  to  be  insured  against. 
The  warranty  is  to  be  construed  most  strongly  against  the  underwriters; 
Blackett  v.  Royal  Exchange  Assurance  Company,  2  Cr.  &  J.  244, 251.1 
But,  further,  this  was  not  a  capture  or  seizure  at  all,  but  a  loss  occa- 
sioned by  mistake ;  and  it  is  therefore  a  loss  within  the  risks  enumerated 
in  the  policy,  as  appears  from  Gullen  v.  Butler,  5  M.  k  S.  461,  where 
the  assured  recovered,  on  a  policy  specifying  the  same  perils,  for  a  loss 

♦f^1 01  *^^^^^^  ^7  ^  ^^^P  firing  iQ^o  ^^^  assured  ship  under  the  mistaken 
^  apprehension  that  she  was  an  enemy.  The  loss  was  treated  as 
one  occasioned  by  the  <<  other  peril^"  included  within  the  general  words 
of  the  policy.  No  attempt  was  here  made  by  the  Russians  to  obtain 
possession  of  the  vessel.  The  crew  were  not  made  prisoners.  If 
there  was  no  mistake,  the  object  was  destruction,  not  capture  or  seixare. 
Sir  F,  TheaigeTj  Bramwell^  and  Wilde^  contri. — As  between  insurer 
and  insured,  a  capture  by  a  pirate  and  a  capture  by  an  enemy  stand  on 
the  same  footing ;  Goss  v.  Withers,  2  Burr.  683,  695.  If  this  case  be 
not  within  the  warranty,  it  is  not  among  the  losses  insured  against:  thi 
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words  "all  other  perils,  losses,"  &c.,  must  refer  to  causes  ejusdem 
generis  with  the  losses  previously  specified ;  such  as  capture,  when  the 
intention  is  to  appropriate,  and  arrest,  when  the  intention  is  merely  to 
detain.  In  Cullen  v.  Butler  the  general  words  were  applied  to  the  loss 
because  it  was  ejusdem  generis.  A  capture  by  any  lawful  authority  is 
within  the  policy,  though  it  may  be  a  capture  not  ultimately  sustain- 
able. [Erle,  J. — If  the  seizure  or  capture  was  supported  by  the  gov- 
ernment of  the  party  seizing,  it  might  constitute  a  casus  belli.]  It 
might :  and  then  it  would  not  be  the  less  a  capture  for  being  a  vio- 
lation of  international  law.  On  the  facts  this  cannot  be  considered  to 
hare  originated  in  mistake :  it  was  a  seizure,  or  attempt  at  seizure,  at 
the  lowest ;  and  both  are  within  the  warranty. 

Lord  Campbell,  C.  J. — ^I  am  of  opinion  that  the  verdict  should  be 
entered  for  the  defendant.  But  for  "^the  warranty,  this  would  r^^r^^^ 
have  been  a  loss  within  the  terma  of  the  policy.  I  am  of  opinion  ^ 
that  «  capture,"  in  the  warranty,  is  not  confined  to  lawful  capture,  but 
inclades  any  capture  in  consequence  whereof  the  ship  is  lost  to  the 
insured.  The  underwriters  here,  seeing  what  perils  were  likely  to  accrue 
in  the  Danube,  took  care  to  protect  themselves.  Even  if  the  exception 
introduced  by  the  warranty  were  confined  to  lawful  capture,  I  am  not 
prepared  to  say  that  the  stoppage  here  was  unlawful :  but  I  do  not  give 
my  judgment  on  that  ground.  It  is  suggested  that  the  object  of  the 
Russians  was  the  entire  destruction  of  the  vessel :  but,  upon  the  evidence 
before  us,  I  think  their  object  was  to  detain  the  ship.  When  they  had 
fired  on  the  ship,  and  the  crew  had  left  her,  and  she  was  at  the  mercy 
of  the  Russians,  I  am  of  opinion  that  she  was  seized  by  them :  that 
there  was,  not  only  an  attempt  a|  seizure,  but  an  actual  seizure. 

CoLERiDOB,  J. — I  am  of  the  same  opinion.  I  think  this  was  a  capture 
by  lawful  authority,  though  it  was  a  capture  that  could  not  have  been 
afterwards  sustained.  The  intention  of  the  Russians  was,  I  think,  to 
Beize  the  vessels  that  passed,  though  their  conduct  was  very  reckless. 
A  mistake  might  well  have  been  made. 

WiGHTMAN,  J. — Assuming  the  facts  to  show  either  seizure,  or  an 
attempt  to  seize,  it  appears  to  me  that,  if  we  were  to  confine  the  excep- 
tion to  cases  of  legal  acts,  we  could  not  hold  that  illegal  acts  are  within 
the  perils  insured  against.  The  declaration  here  does  not  state  the 
precise  nature  of  the  peril  causing  the  loss,  as  would  have  been  neces- 
sary under  the  former  rules  of  pleading.  "^But,  whatever  the  p^/».  q 
canse  was,  it  must  have  been  either  a  seizure  or  the  consequence  ^ 
of  an  attempt  at  seizure.  The  evidence  is  that  they  wanted  to  oblige 
the  vesiiel  to  drop  anchor. 

(Erlb,  J.,  had  left  the  Court  towards  the  close  of  the  argument  in 
support  of  the  rule.)  Rule  absolute. 

Wilson  V,  United  Ins.  Co.,  14  Johns.  227 ;  Coolidge  v.  Fireman's  Ins.  Co.^ 
Ibid.  308. 
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SAMUEL  DRURY  v.  ANNE  MACNAMARA.    Nov.  15. 

By  a  writing  not  under  seal,  eigned  bj  plainUff  and  defendant,  plaintiff  agreed  to  take  of  def«d- 
ant  a  farm  at  a  yearly  rental,  **  the  tenancy  to  commence  from  the  29th  day  of  SeptemWneri, 
for  a  term  of  eight  years,  subject  to  a  lease"  to  be  drawn  np  by  defendant 

Held  that  there  was  no  contract  by  defendant  to  give  plaintiff  possession  of  the  firm  on  the  dir 
named;  for  that  possession  was  to  be  given  only  on  the  commencement  of  a  tenancy  andera 
lease  for  eight  years,  and  this  agreement  was  void  as  a  lease,  nnder  stat  8  A  9  VicL  c.  106,1 1 

The  declaration  alleged  that,  in  consideration  that  plaintiff  agreed  to 
take  and  become  tenant  of  a  farm  of  defendant,  at  a  yearly  rent  of  1502. 
18«.,  and  upon  certain  terms  and  conditions,  the  tenancy  to  commeoce 
from  29th  September,  1853,  for  a  term  of  eight  years,  and  to  farm  and 
cultivate  the  farm,  defendant  agreed  with  plaintiff  to  let  the  farm  to 
plaintiff  at  the  said  rent,  and  upon  the  said  terms  and  conditions,  tod 
that  the  tenancy  should  commence  on  the  said  day,  and  continae  for 
the  said  term,  and  that  defendant  would  give  to  plaintiff  possession  of 
the  farm,  and  enable  him  to  enter  thereon,  before  or  on  the  said  29th 
September,  1853,  or  before  or  on  such  other  or  later  day  as  would  rci- 
sonably  enable  plaintiff  to  farm  and  cultivate  the  farm  and  prepare  the 
same  for  farming  and  cultivation  during  the  season  then  next  ensuing. 
^n-i  q-1  That  after  the  "^making  of  the  agreement,  and  in  order  to  the 
^  farming  and  cultivation  of  the  farm,  and  before  the  breach  here- 
inafter mentioned,  plaintiff  paid  and  laid  out  large  sums  of  money  for 
and  in  respect  of  tools,  implements,  horses,  workmen,  and  servants,  bj 
him  bought,  kept,  maintained,  hired,  und  employed,  respectively,  for 
and  with  a  view  to  such  farming  and  cultivation  as  was  then  necessary 
and  proper  in  that  behalf;  and,  up  to  and  on  the  said  29th  September, 
1853,  was,  and  at  all  times 'subseque^y  has  been,  ready  and  willing  to 
take  and  become  tenant  of  the  farm,  Ind  to  do  all  things  on  his  part  to 
be  done.  And,  although  the  reasonable  and  proper  time  for  giving 
possession  of  the  farm  to  plaintiff,  in  order  reasonably  to  enable  him  to 
farm  and  cultivate  the  farm  and  prepare  the  same  for  farming  and  culti- 
vation during  the  season  next  ensuing  such  agreement  of  defendant,  had 
passed  before  the  commencement  of  this  suit,  of  which  premises  respect- 
ively defendant  had  notice,  yet  defendant  did  not,  before  or  on  the  said 
29th  September,  1853,  or  on  any  such  other  or  later  day  as  aforesaid, 
or  at  any  time  subsequently,  give  to  plaintiff  possession  of  the  farm,  or 
enable  him  to  enter  thereon ;  and  plaintiff  has  been  wholly  unable  to 
obtain  possession  thereof.  By  reason  whereof  plaintiff  has  lost  and  been 
deprived  of  the  having  the  farm  during  all  the  time  from  the  said  2dth 
September,  and  of  the  benefits  and  advantages  which  he  might  have 
derived  from  farming  and  cultivating  the  same ;  and  the  said  tools, 
implements,  horses,  workmen,  and  servants  have  been  wholly  useless 
and  unemployed,  and  of  no  advantage  to  plaintiff;  and  plaintiff  has  been 
otherwise  put  to  great  cost  and  expense,  by  reason  of  not  having  th« 
said  farm  and  in  endeavouring  to  obtain  possession  thereof/' 


5  ELLIS  &  BLACKBURN.    Q.  B.  614 


*Plea:  Non  assumpsit.  Issue  thereon.  (There  was  another  r:,^/.-!! 
issue,  as  to  which  no  question  arose  in  banc.) 

Oq  the  trial,  before  Wightman,  J.,  at  the  last  Hertfordshire  assizes, 
it  appeared  that  an  agreement  in  writing,  not  under  seal,  was  made 
between  plaintiff  and  defendant,  of  which  the  material  parts  were  as 
follows. 

«I,  the  undersigned,  Samuel  Drury,  of,"  &c.,  "do  hereby  agree  to 
take  of  Mrs.  Anne  Macnamara,  of,"  &c.,  "  the  farm  in  the  parishes  of," 
4c.,  *<  at  a  yearly  rental  of  180i.  18«. ;  the  rent  to  be  payable  quarterly, 
if  demanded ;  I  paying  all  rates  and  taxes  except  the  property  tax,  and 
agreeing  to  keep  all  the  buildings,  &c.,  in  tenantable  repair  (fire  ex- 
cepted) ;  Mrs.  Macnamara  agreeing  to  find  me  bricks,  tiles,  lime,  and 
rough  timber  for  such  repairs,  and  also  to  lay  out  a  sum  of  not  exceed- 
ing 25^.  in  repairs,  &c.,  upon  the  said  buildings :  the  tenancy  to  com- 
meLce  from  the  f29th  day  of  September  next,  for  a  term  of  eight  years, 
fiubject  to  a  lease  (whereby  I  shall  bind  myself  to  leave  one-fourth  part 
of  the  arable  land  fallow,  although  I  do  not  receive  so  much),  to  be 
drawn  up  by  Mrs.  Anne  Macnamara's  solicitor ;  the  expense  of  the  said 
lease  to  be  borne  between  me  and  Mrs.  Macnamara  in  equal  proportions. 
Dated  this  23d  day  of  August,  1853.  Samuel  Drury.  I  agree  to 
this ;  Anne  Macnamara." 

The  defendant's  counsel  contended  that  this  agreement  did  not  sup- 
port the  declaration.  A  verdict  was  taken  for  the  plaintiff,  with  leave 
to  move  to  enter  a  verdict  for  defendant. 

In  this  Term  JTl  Sawkins  obtained  a  rule  to  show  cause  why  a  ver« 
diet  should  not  be  entered  for  the  defendant  on  the  first  issue,  or  why 
a  new  trial  should  not  be  had,  on  the  grounds :  « That  there  was  no 
evidence  '^to  warrant  the  finding  of  the  first  issue  for  the  plain-  ^^^^  . 
tiff,  and  that  it  ought  to  have  been  found  for  th^  defendant ;  ^ 
That  the  learned  Judge  who  tried  the  cause  misdirected  the  jury  in 
leaving  the  first  issue  to  them,  and  ought  to  have  directed  them  to  find 
for  the  defendant  on  the  first  issue ;  That  there  was  neither  an  express 
nor  an  implied  agreement  such  as  is  alleged  in  the  declaration,  nor  any 
evidence  of  such  an  agreement;  That  no  tenancy  ever  was  created 
between  the  defendant  and  the  plaintiff,  but,  if  anything,  a  mere  agree- 
ment for  a  tenancy ;  And  that,  upon  such  an  agreement,  no  demise 
having  been  made,  no  obligation  arose,  on  the  part  of  the  defendant,  to 
give  to  the  plaintiff  possession  of  the  premises  as  mentioned  in  the 
declaration ;  That  there  was  no  memorandum  in  writing  of  the  agree- 
ment mentioned  in  the  declaration  sufiScient  to  satisfy  the  Statute  of 
Frauds ;  That  the  verdict  on  the  first  issue  was  against  the  weight  of 
evidence ;  That  the  plaintiff  never  had  any  legal  interest  in  the  farm 
A^hich  entitled  him  to  have  possession  thereof." 

Bovill  and  Winser  now  showed  cause. — The  question  arises  under 
itat.  8  &  9  Vict.  c.  106,  s.  8,  which  enacts  that  "  a  lease,  required  by 
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law  to  be  in  writing,  of  any  tenements  or  hereditaments/*  made  after 
1st  October,  1845,  shall  "be  void  at  law,  unless  made  by  deed."  A 
lease  for  more  than  three  years  was  required,  by  sect.  1  of  the  Statute 
of  Frauds,  29  C.  2,  c.  3,  to  be  in  writing ;  ^nd  this  agreement  there- 
fore, if  construed  as  a  lease  for  eight  years,  was  void.  In  Tress  r. 
Savage,  4  E.  &  B.  86  (E.  C.  L.  R.  vol.  82),  this  Court  held  that  suci 
an  instrument,  though  void  as  a  lease,  was  evidence  of  the  terms  on 
*filfi1  ^^^^^  ^^®  intended  lessee  *held  from  year  to  year.  The  same 
-'  interpretation  had  been  put  upon  the  earlier  Act,  7  &  8  Viet.  c. 
76,  s.  4,  in  Doe  dem.  Davenish  v.  Moifatt,  15  Q.  B.  257  (E.  C.  L  B. 
vol.  69).  Under  that  statute  the  intended  lease  operated  as  an  agre^ 
ment  to  let,  and  constituted  the  party  a  tenant  from  year  to  year. 
Under  the  last  statute,  the  lease  is  void.  [Lord  Campbell,  G.  J.—lt 
passes  no  interest  in  land ;  but  it  may  operate  as  an  agreement,  raleat 
quantum.  It  is  on  you  to  show  what  the  defendant  promised  by  it.] 
In  Coe  V.  Clay,  5  Bing.  440,  it  was  held  that,  upon  an  oral  agreement 
to  let,  an  action  lay  for  not  giving  possession ;  the  Court  sayiag,  *^Iie 
who  lets,  agrees  to  give  possession.*'  There  is  no  letting  here;  bat 
there  is  an  agreement  that  a  tenancy  shall  commence  on  a  day  named. 
That,  at  least,  was  a  promise  to  grant  a  tenancy  at  will,  starting  with 
that  day :  and  the  plainti£f  equally  bound  himself  to  enter  on  that  day. 
The  parties  must  be  taken  to  know  that  the  instrument  would  not  give 
a  tenancy  for  eight  years.  [Coleridge,  J. — As  I  make  it  ont,  they 
meant  that  there  should  be  a  lease  under  which  the  tenancy  should  take 
place.]  As  between  the  parties,  it  is  an  agreement  for  a  tenancy,  as 
would  be  a  lease,  made  by  a  rector,  which  professed  to  give  a  larger 
interest  than  the  rector  could  give. 

Chambers  and  J7.  ffawkinSj  contrd.,  were  not  called  upon. 

Lord  Campbell,  C.  J. — There  is  no  evidence  to  support  the  decla- 
ration, which  alleges  that  the  defendant  agreed  to  give  plaintiff  posses- 
sion at  a  given  time.  It  is  admitted  that  this  instrument  is  not  a  lease. 
^^...^  In  Coe  t*.  *Clay  the  instrument  did  operate  as  a  lease;  that  i> 
■^  clearly  the  foundation  of  the  judgment.  The  only  words  relied 
upon  here  are  «« the  tenancy  to  commence  from  the  29th  day  of  Sep- 
tember next,  for  a  term  of  eight  years."  That  is  not  an  agreement  to 
give  possession,  on  the  one  side,  or  to  take  possession,  on  the  other,  for 
a  tenancy  from  year  to  year,  or  at  will.  The  tenancy  contemplated  vas 
from  the  29tb  of  September  for  eight  years ;  and  there  was  no  intention 
to  give  possession  under  any  other  tenancy. 

Coleridge,  J. — The  action  is  for  not  giving  possession  at  a  certain 
time  ;'and  the  plaintiff  relies  on  an  agreement  by  the  parties.  But  that 
agreement  contemplates  no  giving  possession  except  on  a  tenancy  under 
nn  eight  years'  lease.  The  party  may  still  proceed  on  the  agreement 
to  grant  such  a  lease. 

Wig  HTM  AN,  J.— The  plaintiff  shows  an  agreement  to  grant  a  lease 
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for  eight  years  to  commence  at  a  given  time :  the  declaration  alleges  a 
promise  to  let  into  possession  at  that  time.  If  the  tenancy  had  com- 
menced, there  might  be  a  promise  to  give  possession  on  such  commence- 
ment :  but  here  the  plaintiff  would  not,  on  his  part,  be  bound  to  enter 
and  take  possession  on  the  chance  of  getting  a  lease  for  eight  years. 
He  could,  under  this  agreement,  demand  possession  only  on  a  tenancy 
for  eight  years ;  and  such  tenancy  never  commenced. 
(Erlb,  J.,  was  absent.)  Rule  absolute. 


♦ANN  TANNER    and    AARON  GOOLD  v.   The  SOUTH  .^g-g 

WALES  Railway  Company.     Nov.  16.  •- 

The  lections  of  The  Railway  Claasei  Consolidation  Act,  1S<15  (8  A  9  Vict.  c.  20),  with  respect  to 
the  erotsing  of  roads,  or  other  interferenoe  therewith,  are  applicable  to  the  interference  with 
roads  incidentally,  and  do  not  apply  where  the  object  of  the  special  Act  is  to  change  the  naturs 
of  that  road. 

Therefore,  where  a  special  Act,  incorporating  The  Railways  Clauses  Consolidation  Act,  1845, 
aathorised  the  alteration  of  a  pnblie  line  of  tram  road  into  a  railway  to  be  worked  by  locomo- 
tire  power,  the  promoters  were  held  to  be  not  bonnd  by  sect  53,  before  interfering  with  the 
tram  road  for  this  purpose,  to  erect  and  maintain  a  substituted  tram  road  equally  convenient 

Count:  That  plaintiffs  were  the  owners  in  the  possession  of,  and 
getting  coals  from,  divers  collieries,  which  coals  were  carried  for  the 
pnrposes  of  plaintiffs'  trade  along  a  certain  public  tram  road  or  railway 
over  which  plaintiffs  bad  a  right  of  way  for  that  purpose  from  the  plain- 
tifs'  said  collieries  to  a  certain  port  or  place  called  Bullo  Pill ;  and 
defendants,  in  the  exercise  of  the  powers  granted  to  them  by  The  Rail- 
ways Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20),  and  the  South 
Wales  Railway  New  Works  Act,  1851  (14  &  15  Vict.  c.  lii.)»(«)  a^^d  the 
South  Wales  Railway  (Deviation)  Act,  1853  (16  &  17  Vict.  c.  cciv.),(a) 
found  it  necessary  to,  <<  and  did,  cross,  cut  through,  and  use  divers  parts 
of  the  aforesaid  tram  road  or  railway  so  as  to  render  the  same  impassa- 
ble for  carriages  and  impassable  to  the  plaintiffs,  being  persons  entitled 
to  the  use  thereof:  Tet  the  defendants  did  not  before  the  commence- 
ment of  such  operations  cause  any  sufficient  road  to  be  made  or  substi- 
toted  instead  thereof;  and  the  said  tram  road  or  railway  continued  so 
cut  through  and  impassable,  without  any  such  substituted  road  as  afore- 
said, for  divers  long  periods  of  time,"  to  wit,  &c. ;  "during  all  r^^^Q 
*wbich  times  the  plaintiffs,  by  reason  of  the  defendants  failing  to  ^ 
cause  such  substituted  road  to  be  made  before  they  interfered  with  the 
said  tram  road  or  railway,  were  prevented  from  carrying  coals  raised 
from  the  said  collieries  from  such  collieries  alo,ng  the  said  tram  road  or 
railway  to  Bullo  Pill  aforesaid ;"  and  thereby  the  plaintiffs'  trade  was 
stopped 

(a)  See  note  (a),  p.  622,  post 
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Plea.     That  the  «aid  tram  road  or  railway  in  the  declaration  men- 
tioned  is  The  Forest  of  Dean  Railway  mentioned  in  The  South  Walei 
Railway  Amendment  Act,  1847  (10  &  11  Vict.  c.  cix.),(6r)  and  in  The 
South  Wales  Railway  New  Works  Act,  1851  (14  &  15  Vict.  c.  lii.),W 
and  is  also  the  railway  mentioned  and  described  in  The  South  VTales 
Railway  Deviation  Act,  1853  (16  &  17  Vict.  c.  cci7.),(a)  as  The  Forest 
of  Dean  line  of  The  South  Wales  Railway,  and  as  the  said  Forest  of 
Dean  line ;  and  that  at  the  time  of  committing  the  said  alleged  grievance 
the  said  tram  road  or  railway  was  the  property  of  and  vested  in  the 
defendants,  under  and  by  virtue  of  a  conveyance  thereof  duly  made  aod 
executed  to  them  by  The  Forest  of  Dean  Railway  Company,  in  parsa- 
ance  of  the  powers  and  provisions  in  that  behalf  of  the  South  Wales 
Railway  Amendment  Act,  1847  (10  k  11  Vict.  c.  cix.) :  (a)  and  that, 
after  the  passing  of  the  said  thirdly  mentioned  Act,  and  under  and  by 
virtue  of  the  powers  conferred  upon  the  defendants  by  the  said  secondlj 
and  thirdly  mentioned  Acts,  they  the  defendants  proceeded  to  constrQCt, 
with  proper  works  and  conveniences,  the  line  of  railway  in  the  said 
secondly  mentioned  Act  first  described,  with  such  deviation  thereof  as 
*R001  ^^^^^^^^^  ^^  ^^®  ^^^^  thirdly  mentioned  Act,  *and  in  the  con- 
-^  structlon  of  the  said  line  or  lines  of  railway,  and  in  the  execution 
of  the  works  relating  thereto,  proceeded  to  adapt,  and  did  adapt,  to  the 
purposes  of  such  line  or  lines  and  works  so  much  and  such  parts  of  tie 
existing  Forest  of  Dean  Railway  as  might  be  applicable  thereto.    That 
the  said  parts  of  the  said  tram  road  or  railway  in  the  declaration  aca- 
tioned  to  have  been  crossed,  cut  through,  and  used  by  the  defendants 
are  and  were  parts  of  the  said  then  existing  Forest  of  Dean  Railway, 
which  were  applicable  to  the  purposes  of  and  necessarily  required  for 
the  construction  of  the  said  line  or  lines  and  works  authorized  bj  the 
said  secondly  and  thirdly  mentioned  Acts,  and  which  the  defendants,  in 
exercise  of  the  said  powers,  then  adapted  to  the  purposes  of  the  saii 
line  or  lines  and  works ;  and  that  the  crossing,  cutting  through,  &eJ 
using  of  the  said  parts  of  the  said  tram  road  and  railway  were  respect- 
ively acts  necessarily  and  properly  done  by  the  defendants,  in  and  about 
the  adapting  of  the  said  parts  to  the  purposes  of  the  said  line  or  lines 
and  works  so  authorized  as  aforesaid,  and  not  otherwise. 

Demurrer.     Joinder. 

Montague  Smith  now  argued  for  the  plaint iirs.(i) 

The  declaration  is  framed  on  The  Railways  Clauses  Consolidation  Act, 

1845  (8  &  9  Vict.  c.  20),  s.  55.     Sect.  53  enacts  that,  if,  in  the  exercise 

of  the  powers  by  that  Act  or  the  special  act  granted,  «<  it  be  found 

*R'7i  1  Q6<^^ssary  to  cross,  cut  through,  raise,  sink,  or  use  any  part  of  'any 

-*  road,  whether  carriage  road,  horse  road,  tram  road,  or  railway 

(a)  See  note  (a),  p.  622,  poit. 

(6)  Before  Lord  Cnuipbell,  C.  J.,  Coleridge  and  Wigbtman,  Ji.  The  ergamcnt  was  oot  finUbil 
on  ih'ia  day,  and  was  resumed  and  completed  on  Satardaj,  November  16,  before  Lord  Campbell. 
C.  J.,  Coleridge,  Wightman,  and  Erie,  Jb. 
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either  pablic  or  private,  so  as  to  render  it  impassable  for"  « the  persons 
entitled  to  the  use  thereof,  the  Company  shall,  before  the  commencement 
of  any  such  operations,  cause  a  sufficient  road  to  be  made  instead  of  the 
road  to  be  interfered  with,  and  shall  at  their  own  expense  maintain  such 
substituted  road  in  a  state  as  convenient  for  passengers  and  carriages  as 
the  road  so  interfered  with,  or  as  nearly  so  as  may  be."  Then  sect.  55 
enacts :  "  If  any  party  entitled  to  a  right  of  way  over  any  road  so  inter- 
fered with  by  the  Company  shall  suffer  any  special  damage  by  reason 
that  the  Company  shall  fail  to  cause  another  sufficient  road  to  be  made 
before  they  interfere  with  the  existing  road,  it  shall  be  lawful  for  such 
party  to  recover  the  amount  of  such  special  damage  from  the  Company 
with  costs,  by  action  on  the  case  in  any  of  the  superior  Courts."  The 
declaration  brings  the  case  within  this  enactment,  by  averring  that  the 
plaintiffs  had  sustained  special  damage  by  the  stopping  of  their  trade ; 
Wilkes  V.  Hungerford  Market  Company,  2  New  Ca.  281  (E.  C.  L.  R. 
vol.  29).  This  statutable  action  is  the  only  way  in  which  the  owners 
of  the  collieries  can  obtain  compensation  ;  Watkins  v.  Great  Northern 
Railway  Company,  16  Q.  B.  961  (E.  C.  L.  R.  vol.  71).  The  plea 
affords  no  answer.  It  shows  that  the  road  obstructed  was  one  which 
had,  under  the  authority  of  certain  special  Acts,(a)  become  the  property 
of  the  defendants ;  and  by  reference  to  those  Acts  it  appears  that  the 
road  was  a  railway  or  tram  road  made  under  the  powers  of  stat.  49  6. 
3,  c.  clviii.(a)  But  The  Railways  Clauses  Consolidation  Act,  1845  (8  k 
9  Vict.  *c.  20),  sect.  63,  expressly  mentions  railways  and  tram  rn^f^qo 
roads,  and  makes  no  exception  of  such  as  are  the  property  of  the  ^ 
company.  Stat.  49  G.  3,  c.  clviii.,  s.  15,  gives  the  plaintiffs  a  right  to 
use  the  tram  road;  and  they  sustain  the  same  damage  from  the 
obstruction,  whoever  were  the  owners  of  the  obstructed  road. 

Sir  F.  Kellj/y  contr^. — In  construing  sects.  53  and  55  of  The  Rail-^ 
ways  Clauses  Consolidation  Act,  1845,  it  is  necessary  to  look  At  the- 
sections,  from  sect.  46  to  sect.  67,  which  are  all  included  under  one- 
heading,  «*  And  with  respect  to  the  crossing  of  roads,  or  other  inter- 
ference therewith,  be  it  enacted  as  follows."  All  those  sections  have  a 
sensible  meaning  when  applied  to  roads  temporarily  obstructed  or  altered- 
daring  the  construction  of  the  works ;  but  they  are  absurd  when  applied 
to  a  road  which  under  the  powers  of  the  Act  is  to  be  finally  and  for 
erer  taken  away.  Could  it  be  contended  that,  if  an  Act  were  obtained 
to  enable  The  Great  Western  Railway  Company  to  take  up  the  broad 
gauge  over  their  line  and  lay  down  the  narrow  one,  sect..  53  would  im- 
pose, as  a  condition  precedent,  the  necessity  of  making  and  maintaining 
a  substituted  broad  gauge  line  all  along  their  present  line,  and  so 
frustrate  the  very  object  of  the  supposed  Act  ?  On  looking  to  the  spe- 
cial Acts  referred  to  in  the  plea,  of  all  of  which  the  Court  will  take 
judicial  notice,  it  will  be  found  that  the  present  case  is  identical  with 

(a)  See  note  (a),  p,  ^22,  post;. 

VOL.  v.— 25 
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♦fi-^^l  ^^^  ^"®  8upposed.(a)     *Under  stat.  49  G.  3,  c.  clviii.,  and  stat 

"  ■'  7  G.  4,  c.  xlvii.,  a  tram  road  to  be  worked  by  horse  power  was 

*ti»^-n  constituted,  *  which  was  on  payment  of  tolls  to  be  open  to  the 

■'  horse  wagons  of  the  public.     Under  stat.  10  &  11  Vict.  c.  cix., 

i^PQ-n  *The  South  Wales  Railway  Company  have  power  to  purchase 

'  this  horse  railway,  which  they  do ;  and  to  convert  it  into  a  loco- 

(a)  For  tbo  coorenienco  of  reference,  those  parts  of  the  special  Aeti  neeeeaary  to  render  thf 
eaee  intelligible  are  here  collected  in  chronological  order. 

SiAt.  49  O.  3,  c.  clviii.  (local  and  personal,  public).  "  For  making  and  maintaloing  a  reilvaj 
or  trftm  road  from  the  summit  of  the  hill  above  Chnrchwajr  Bngine,  in  the  Forest  of  Dmd,  in  tbt 
eounty  of  Gloucester,  to  a  certain  place  in  the  said  Forest  called  Cinderford  Bridge." 

Sect.  15.  *'  That  all  persons  whomsoerer,  except  as  hereinafter  is  excepted,  shall  hare  fm 
liberty  to  use,  with  horses,  cattle,  and  carriages,  the  roads,  ways,  and  passages  to  be  made  bv 
Tirfuo  of  this  Aet,  for  the  purpose  of  eonveytng  any  goods,  wares,  merchandise,  and  other  thia$t 
to  or  from  the  said  railway  or  tram  road  hereby  authorised  to  be  made  and  every  part  thereof 
withoat  paying  any  thing  for  the  use  of  such  roads,  ways,  and  passages,  and  also  to  pan  opoa 
and  U90  the  said  railway  or  tram  road  hereby  authorised  to  be  made,  with  wagons  or  otlMr 
carringes  properly  constructed  respectirely  as  hereinafter  mentioned,  upon  payment  of  such  ntn 
M  shall  be  demanded  by  the  said  Company  of  Proprietors,  not  exceeding  the  respeetiTe  nms 
hore{nl>cfore  for  that  purpose  mentioned,  and  subject  to  the  rales  and  regulations  which  shall  b« 
■'firora  time  to  time  made  by  the  said  Company,  by  virtue  of  the  powers  herein  granted." 

Stat.  7  G.  4,  0.  xlviL  (local  and  personal,  public).     "  For  maintaining  an  existing  public  nil- 

•way  from  the  summit  of  the  hill  above  Churchway  Engine,  in  the  Forest  of  Dean,  to  CiadeHccii 

'ISridge,  and  for  making  public  a  private  railway  from  thence  to  the  river  Severn,  at  or  aeir 

13nllo-Pill,  all  in  the  county  of  Gloucester ;  and  fo^  amending  an  Act  of  his  late  Majesty  rehiti£{ 

tto  the  snid  railways." 

Stat.  8  A  9  Vict.  o.  exc.  (local  and  personal,  public),  *'  For  making  a  railway  to  be  eaUcd  The 
.'South  Wales  Railway,"  incorporates  The  South  Wales  Railway  Company. 

Stat.  10  A  11  Vict.  0.  cix.  (local  and  personal,  public),  "  For  making  certain  new  lines  of  rail- 
-wny  in  connexion  with  the  South  Wales  Railway,  and  certain  alterations  in  the  line  of  the  said 
•railway,  and  for  other  purposes." 

Sect.  33.  **  That  it  shall  be  lawful  for  the  Company  and  they  are  hereby  authorized  asi 
empowered  to  rent  or  purchase,  and  for  the  Forest  of  Dean  Railway  Company  to  demise  or  i«'J 
to  them,  the  Forest  of  Dean  Railway  and  the  branches  thereof,  and  the  works  eonnected  then- 
with,  and  the  other  property  of  the  said  last-mentioned  Company,  or  any  part  thereof,  upon  roch 
terms  as  may  be  or  may  have  been  mutually  agreed  upon,  and  to  enter  into  such  contraets  and 
agreements  for  effecting  the  purposes  aforesaid  as  the  said  Companies  respeetively  may  dees 
advisable,  and  subject  to  such  terms  and  conditions  as  may  be  mutually  agreed  on  betve«a 
them ;  and  in  the  event  of  such  sale,  of  which  a  conveyance  duly  stamped  for  denoting  tbe 
payment  of  the  full  and  proper  stamp  duty  by  law  payable  in  respect  of  the  purchase-money,  aJ^d 
under  (ho  common  seal  of  the  Forest  of  Dean  Railway  Company,  shall  be  snflScient  evideaee, 
the  said  Forest  of  Dean  Railway  and  the  branches  thereof,  and  the  works  connected  therrvitk, 
and  the  said  railways  hereinbefore  authorized  to  be  constructed  in  lieu  of  portions  of  the  iti<i. 
Forest  of  Dean  Railway,  shall  form  part  of  the  undertaking  of  the  South  Wales  Railway ;  and, 
from  and  after  the  oompletion  of  such  purchase,  the  South  Wales  Railway  Company  shall  be 
authorized  and  empowered  to  levy  and  collect  all  such  rates,  tolls,  and  duties,  and  to  exercise  all 
such  powers  and  authorities,  as  the  said  Forest  of  Dean  Railway  Company  levied,  collected,  acd 
exercised  immediately  before  suoh  sale  under  or  by  virtue  of  any  Act  or  Aets  of  ParliaaMtt 
relating  to  the  said  Forest  of  Dean  Railway,  or  otherwise  howsoever." 

Sect.  34.  *'  That  from  and  after  the  first  day  of  January  which  will  be  in  the  year  of  our  Lord 
18-19  the  maximum  rate  of  charge  to  be  made  by  the  Company,  or  by  the  said  Forest  of  I>e«a 
Railway  Company,  in  respect  of  the  conveyance  upon  the  said  Forest  of  Dean  Railway  aoi  tbe 
branches  thereof,  or  upon  the  said  railways  hereinbefore  authorised  to  be  coastrneted  in  lieu  of 
portions  of  the  said  Forest  of  Dean  Railway,  or  either  of  them,  of  coals,  coke,"  ^c,  "shaSi 
not  exceed  the  sum  of  two  pence  half  penny  per  ton  per  mile,  any  thing  in  any  Act  or  Acts  of 
Paritament  relating  to  the  said  Forest  of  Dean  Railway  (formeriy  called  the  Bollo  Pill  Railway), 
or  either  of  them,  to  the  contrary  thereof  in  any  wise  notwithstanding." 

Stat  14  A  15  Vict  c.  lii.  "  To  enable  the  South  Wales  Railway  Company  to  make  a  new  nil- 
way  in  the  Foreet  of  Dean,  in  lien  of  the  railway  already  authorised,  to  constnict  new  liaes  at 
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motive  railway,  which  power  they  do  not  appear  to  have  exercised. 
Then,  by  stat.  14  k  15  Vict.  c.  Hi.,  and  stat.  16  &  17  Vict.  c.  cciv.,  they 
are  aathorized  *to  make  a  new  locomotive  line  of  railway,  and  r#/>ng 
for  that  purpose  "  to  adapt  to  the  purposes  of  such  new  line" 
"such  parts  of  the  existing  Forest  of  Dean  Railway"  (the  horse  tram 
road  or  railway)  «  as  may  be  applicable ;"  and  in  sect.  27  it  is  said  that 
the  new  locomotive  line  is  "  authorized  to  be  constructed  in  lieu"  of 
The  Forest  of  Dean  Railway.  They  do  convert  the  tram  road  into  a 
railway  proper ;  and  the  plaintiffs  say  that  they  are  bound  to  make  and 
maintain  a  substituted  tram  road,  along  the  whole  line,  in  fact  seven 
miles :  but  the  law  would  be  the  same  if  it  were  ten  times  longer.  [Lord 
Campbell,  C.  J. — We  are  all  of  opinion  that  such  cannot  have  been 
the  intention  of  the  Legislature.  We  shall  therefore  call  upon  Mr. 
Smith  to  show  us  that  such  is  not  the  state  of  the  case.] 

Cardiff  and  Britton  Feny,  and  to  make  an  alteration  in  tbe  line  and  levels  of  their  railway ;  and 
for  other  pnrpoaei."  ' 

The  preamble  recites  that  it  was  expedient  that  certain  of  the  powers  of  stat.  10  A  11  Vict  c. 
cix.  ehoold  be  abandoned,  subject  to  certain  provisions,  and  other  powers  be  given. 

Sect  I.  "  That  the  provisions  of  *  The  Lands  Clauses  Consolidation  Act,  1845/  and  of '  The 
Railways  Clauses  Consolidation  Act,  1845/  shall  respectively,  except  in  so  far  as  the  same  may 
be  expressly  varied  by  the  provisions  of  this  Ac^  be  incorporated  with  and  form  part  of  this 
Act" 

Seei  4.  "  That  it  shall  be  lawful  for  the  Company  to  construct  and  maintain  the  line  or  lines 
of  railway  next  hereinafter  mentioned,  with  all  proper  works  and  conveniences  connected  tberc- 
vith,  and  to  adapt  to  the  purposes  of  such  new  line  or  lines  and  works  so  much  and  such  parts 
of  the  existing  Forest  of  Dean  Railway  as  may  be  applicable  to  the  purposes  thereof;  (that  is 
towy,) 

"A  railway  to  commence  at  the  commencement  of  the  said  Forest  of  Dean  Railway  at  the 
nmuit  of  the  hilt  above  Churchway  Engine"  (describing  a  line). 

"  And  also  a  line  of  railway  to  commence  at  or  near  such  last-mentioned  point  of  junction, 
and  to  terminate  at  a  point  in  the  parish  of  Awre  in  the  county  of  Gloucester,  situate  at  or 
near  the  southern  extremity  of  the  BuUo  Pill  wharves  of  the  Forest  of  Dean  Railway  Com- 
pany" 

Sect  27.  **  That  from  and  after  the  thirty-first  day  of  December  which  will  be  in  the  year  of 
our  Lord  1853,  or  the  opening  for  public  traffic  of  the  railways  by  this  Act  authorized  to  be 
constructed  in  lieu  of  the  Forest  of  Dean  Railway,  which  shall  first  happen,  the  maximum  rate 
«f  charge  to  be  made  by  the  Company  in  whom  the  Forest  of  Dean  Railway,  or  the  railways  by 
this  Act  authorized  to  be  constructed  in  lieu  thereof,  shall  be  vested,  in  respect  of  the  convey- 
ance upon  the  same  railways  or  either  of  them,  or  any  portion  thereof  respectively,  of  coals, 
eol(e,"  Ac,  **  shall  not  exceed  the  sum  of  two  pence,  and  if  wagons  or  trucks  shall  be  supplied 
by  the  Company,  otherwise  than  under  the  provision  in  this  Act  contoined  requiring  them  in 
eertaiu  cases  to  supply  the  same,  shall  not  exceed  the  sum  of  three  pence  per  ton  per  mile, 
anything  in  any  Act  or  Acts  of  Parliament  relating  to  the  said  Forest  of  Dean  Railway 
(formerly  called  the  Bnllo  Pill  Railway),  or  in  the  recited  Acts  or  either  of  them,  to  the 
eootrary  thereof  in  anywise  notwithstanding." 

Stat.  16  A  17  Vict  o.  cciv.  **  For  authorizing  The  South  Wales  Railway  Company  to  deviate 
the  line  of  their  railway  in  the  Forest  of  Dean }  and  for  other  purposes." 

Sect.  1.  That  the  proyisions  of  "The  Lands  Clauses  Consolidation  Act,  1845,"  and  of  "The 
Railways  Clauses  Consolidation  Act,  1845,"  shall  respectively  be  incorporated  with  and  form 
part  of  this  Act. 

Sect.  1 3.  "  That  the  Company  shall  abandon  and  relinquish  the  formation  of  so  much  and 
neh  parts  of  the  Forest  of  Dean  line  of  their  railway  as  now  authorized,  between  the  points 
St  which  the  railway  by  this  Act  authorized  eommences  and  the  point  at  which  the  same 
terminates,  as  may  boeomo  unnecessary  by  reason  of  the  construction  of  such  deviation  line 
rf  railway.^ 
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M.  Smithy  in  reply. — If  the  new  railway  is  as  convenient  as  the  old, 
that  is  a  defence ;  hat  it  should  have  been  replied.  [Lord  Campbell,  C. 
J. — The  objection  is  that  The  Railways  Clauses  Consolidation  Act,  sect. 
63,  is  not  applicable  when  the  user  of  the  road  affected  is  the  very 
object  of  the  special  Act.]     The  words  of  the  clause  are  very  general. 

Lord  Campbell,  C.  J. — I  was  not  able  during  Mr.  SmitVs  argument 
to  ascertain  what  the  state  of  the  case  really  was :  and,  as  no  one  at  the 
bar  is  more  habitually  clear  in  the  statement  of  his  case,  I  could  cot 
but  suspect  that  his  unusual  obscurity  arose  from  a  secret  impression 
that  his  case  would  not  be  improved  by  light.     Now  that  we  see  what 
the  plaintiffs  really  require,  it  seems  to  me  clear  that  there  is  no  ground 
*fl07i  ^^^  ^^®  action.     Authority  *was  given  to  the  Company  by  a 
■'  special  Act  to  adapt  any  part  of  the  Forest  of  Dean  Railway  to 
the  purposes  of  a  new  line  which  the  Company  were  authorized  to  make: 
that  is,  power  was  given  them  to  change  the  whole  of  a  line  of  several 
miles  of  a  horse  tram  road  into  a  line  of  railway  to  be  worked  by  loco- 
motives ;  quite  a  different  thing,  and  even  a  more  complete  change  than 
if  it  were,  as  suggested,  to  alter  the  gauge  on  a  railway.     In  exercising 
these  powers  they  necessarily  must  obstruct  the  use  of  the  old  tram 
road  by  horse  wagons.     The  question  is  whether,  before  they  began  to 
exercise  these  powers,  they  were  bound  to  make,  and  for  ever  at  their 
own  expense  maintain,  a  substituted  tram  road  in  a  state  as  convenient 
for  horse  wagons  as  the  old  one.     Now,  though  this  seems  very  absurd, 
the  Legislature  would  have  full  power  to  enact  it :  but  has  it  been  so 
enacted  ?     I  think  not.    The  Railways  Clauses  Consolidation  Act,  1845, 
enacts  a  number  of  sections,  beginning  with  sect.  46,  «  with  respect  to 
the  crossing  of  roads,  or  other  interference  therewith."     That  language 
shows  that  the  sections  apply  to  the  crossing  of  or  interfering  with 
roads,  other  than  the  road  the  subject  of  the  powers  of  the  Act.     Then 
sect.  53,  which  is  one  of  those  sections,  when  it  enacts  that  if  any  rosd 
be  altered  another  shall  be  substituted,  must  be  read  as  if  it  had  said,  any 
road  other  than  that  which  the  special  Act  directs  to  be  altered.    It 
would  be  a  monstrous  absurdity  if,  in  the  same  enactment  which  directed 
a  change  of  the  nature  of  a  road,  there  was  a  direction  to  make  and 
maintain  another  road  of  the  old  nature. 

*fi981  Coleridge,  J. — The  question  is  whether  what  has  *becn  done 
^  subjects  the  defendants  to  an  obligation  under  sect.  53;  for, 
though  the  action  is  given  by  sect.  55,  it  is  only  when  the  duty  impos€<I 
by  sect.  53  is  neglected.  These  clauses,  and  several  others,  are  col- 
lected so  as  to  form  a  system  of  legislation  applicable  <<  to  the  crossing 
of  roads,  or  other  interference  therewith ;"  and  the  words  in  sect.  53 
are  large  enough  to  embrace  every  kind  of  interference  with  suck  roads. 
It  is  necessary  therefore  to  see  whether  we  are  obliged  to  apply  them 
to  such  a  road  as  this,  an  application  which  would  lead  to  absurdities. 
I  think  we  are  not  bound  to  do  so;  for  they  clearly  apply  only  to  such 
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roads  as  are  temporarily  obstrncted  in  executing  the  works.  It  is  not 
necessary  to  consider  whether  the  fact  that  the  road  is  the  property  of 
the  Company  makes  any  difference ;  for  it  seems  to  me  that  sect.  56 
shows  that  the  clauses  apply  only  to  roads  temporarily  obstructed,  and 
afterwards  to  be  restored  if  compatible  with  the  use  of  the  railway  ;  and, 
if  not  so  compatible,  a  substituted  road  is  to  be  kept  up.  Now  how  can 
that  be  applicable  where  the  Act  authorizes  the  conversion  of  the  tram 
road  into  the  railway  ?  It  has  been  done  in  part  only ;  but,  if  the  plain- 
tiffs are  right,  supposing  the  whole  tram  road  were  changed  into  a  rail- 
road, the  Company  would  be  obliged  to  restore  the  whole.  It  is  plain 
to  me  the  Act  does  not  mean  that. 

WiOHTMAN,  J. — It  seems  to  me  that  «road*'  in  sect.  53  must  mean 
road  other  than  that  to  be  made  or  changed  under  the  Act.  If  it  did 
not,  gross  absurdities  would  follow :  but  sect.  56,  as  is  pointed  out, 
shows  by  its  language  that  two  roads  were  in  contemplation,  one  the 
principal  railway  to  be  formed,  the  other  the  road  *  temporarily  r^^r^oa 
obstructed,  and  to  be  afterwards  as  near,  as  may  be  restored.        '- 

Eblb,  J. — I  did  not  hear  the  whole  argument ;  but,  as  far  as  I  am 
competent  to  form  an  opinion,  I  concur. 

Judgment  for  defendant. 


BECKETT,  Baronet,  and  Others,  v.  UPTON  and  Another.     Nov.  16. 

Th«  Geoertl  Turnpike  Aet,  9  G.  4>  o.  77,  ■.  5,  anthorizes  tarnplke  trastees  to  baild  toll-houses, 

and  enclose  gardens  for  them  on  the  ''sides"  of  the  turnpike  road. 
Held :  that  this  power  is  limited  to  the  enolosnre  of  land  on  the  side  of  the  road  over  which  the 

pablio  has  an  easement  for  passage,  and  does  not  extend  to  land  adjacent  to  the  road  over 

which  the  public  has  no  easement,  though  the  land  be  unenclosed. 

A  CASE,  substantially  as  follows,  was  stated  for  the  opinion  of  the 
Court,  without  pleadings,  by  consent  and  order  of  Coleridge,  J.,  under 
The  Common  Law  Procedure  Act,  1852,  sect.  46. 

The  plaintiffs,  at  the  times  hereinafter  mentioned,  were,  and  still  are, 
the  lords  of  the  manor  of  Leeds,  and  seised  in  fee  simple  of  that  mano^ 
and  certain  common  and  waste  lands  appertaining  to  it.     The  defend 
ants  are  clerks  to  the  trustees  of  the  Leeds  and  Otley  Turnpike  Road, 
maintained  under  the  authority  of  stat.  7  W.  4  &  1  Vict.  c.  xxxyi.(a) 

This  action  is  brought  for  the  erection  and  continuance,  down  to  the 
time  of  the  action,  by  the  said  trustees,  of  a  toll-house,  outhouses,  and 
other  conveniences  suitable  thereto,  on  land  immediately  adjoining  the 
said  Leeds  and  Otley  turnpike  road,  and  being  part  of  the  wastes  of  the 
manor  so  belonging  to  the  plaintiffs  as  ^aforesaid,  but  not  form-  rtpo(\ 
ing  part  of  such  road,  without  the  permission  and  against  the  ^ 
will  of  the  plaintiffs,  and  without  any  purchase  or  notice  of  purchase  of 

(a)  Local  and  personal,  public:  " For  repairing,  maintaining,  and  improring  the  line  of  the 
road  from  Leeds  to  Otley  in  the  West  Riding  of  the  county  of  York/' 
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the  soil  thereof,  and  without  making  or  tendering  anj  compensation  oi 
satisfaction  to  the  plaintiffs  for  the  same. 

The  defendants  justify  the  act  complained  of  under  the  order  of  the 
trustees,  made,  as  they  contend,  under  the  authority  of  the  said  loctl 
Act  and  of  the  Oeneral  Turnpike  Acts. 

The  following  is  a  copy  of  the  order  of  the  trustees  for  the  erection 
of  such  toll-houses,  outhouses,  and  other  conveniences. 

<(  At  a  special  meeting  of  the  trustees,"  «  notice,  specifying  the  tim« 
and  place  and  purpose  whereof,  has  been  given  in  certain  newspapers," 
&c.,  '( and  also  by  affixing  a  copy  of  such  notice  on  all  the  turnpikes," 
&c. :  « the  trustees  of  the  said  turnpike  road,  in  exercise  of  the  powers 
of  the  said  Act  and  of  the  general  laws  relating  to  turnpike  roads,  do 
adjudge  it  necessary  that  there  be  forthwith  erected  and  built,  and  by 
this  order  in  writing  signed  by  three  at  least  of  the  trustees  present  at 
such  meeting  do  order  and  direct  that  there  shall  be  forthwith  erected 
and  built,  one  side  bar,  upon  the  south-west  side  of  the  said  turapile 
road,  at  or  near  the  north-east  end  of  a  certain  street  called  Keserroir 
Street,  running  into  the  said  turnpike  road,  at  or  near  a  beer  shop  in 
Woodhouse,  in  the  parish  of  Leeds,  together  with  a  toll-house,  out* 
houses,  and  other  conveniences  thereto,  adjoining  the  said  bar,  upon  the 
side  of  the  said  turnpike  road.  And  the  said  trustees,  at  the  said  meet- 
ing, do  also,  by  this  order  in  writing,  order  and  direct  and  appoint  that 
there  shall  be  taken  in  and  enclosed,  on  the  side  of  the  said  turnpike 
^^o-i-i  road,  a  suitable  garden  spot  for  *such  toll-house,  not  exccediog 
-•  605  square  yards,  to  be  bounded  on  the  south-west  by,"  Ac,  "on 
the  north  by  Woodhouse  Moor,  and  on  the  north-east  by  the  said  turn- 
pike road." 

It  is  admitted  that  such  notices  of  the  time  and  place  and  purpose  of 
the  meeting  of  the  trustees  were  given  as  are  mentioned  in  the  said 
order,  and  as  are  required  by  sect.  5  of  stat.  9  G.  4,  c.  77 ;  and  that 
the  said  order  was  signed  by  the  parties  purporting  to  have  signed  the 
same,  being  more  than  three  of  the  trustees  of  the  said  turnpike  road 
present  at  a  special  meeting  of  the  said  trustees,  holden  for  that  pur- 
pose, in  pursuance  of  the  said  notices. 

It  is  also  admitted  that  a  side  bar  was  erected  upon  the  south-west 
side  of  the  said  turnpike  road,  at  the  place  indicated  by  the  said  order 
for  that  purpose,  and  that  a  toll-house,  outhouses,  and  other  conveniences 
suitable  thereto  were  also  erected  adjoining  the  said  side  bar  at  the 
place  indicated  by  the  said  order  for  that  purpose ;  such  toll-house,  out- 
houses, and  other  conveniences  being  so  erected  upon  land  immediately 
adjoining  the  said  turnpike  road,  and  being  part  of  the  said  waste  lands 
so  belonging  to  the  said  plaintiffs  as  aforesaid,  but  not  forming,  or  having 
ever  formed,  part  of  such  road :  which  road  was  and  is  at  this  part, 
including  the  causeways  or  footpaths,  of  the  width  of  63  feet  2  inches, 
9nd  not  forming  part  of  any  public  road  or  street.     The  extremity  of 
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such  toll-house  is  more  than  30  feet  distant  from  the  centre  line  of  the 
said  road.(a)  The  builders  of  the  said  erections  were  employed  and 
*paid  by  the  said  trustees  out  of  the  trust  funds  in  their  hands,  r^pqo 
through  the  medium  of  the  defendants,  their  clerks.  Such  ercc-  ^ 
tions  were  made  and  have  been  continued,  by  the  trustees,  and  occupied 
by  their  toll-gate  keeper,  to  the  present  time  without  the  permission  and 
against  the  will  of  the  plaintiffs,  and  without  any  purchase  or  notice,  or 
attempt  by  the  trustees  to  purchase  or  procure  a  demise  of  the  soil  on 
^hich  such  buildings  were  erected,  and  without  making  or  rendering  any 
compensation  for  the  same.  No  garden  has  yet  been  taken  in  or  enclosed 
in  pursuance  of  the  said  order.  The  defendants  assert  a  right  in  the 
trustees  to  erect  and  continue  the  said  toll-house,  outhouses,  and  other 
conveniences,  without  making  any  satisfaction  or  compensation  for  the 
same. 

The  question  for  the  opinion  of  the  Court  is :  Whether  the  trustees 
had  the  right  to  erect,  and  have  the  right  to  continue,  the  said  toll-house, 
outhouses,  and  other  conveniences  thereto,  on  the  land  on  which  the 
same  have  been  erected  as  aforesaid,  without  the  permission  and  against 
the  will  of  the  plaintiffs,  without  purchasing  or  attempting  to  purchase 
the  soil  of  the  said  land,  or  some  interest  in  the  same,  and  without 
making  or  tendering  any  compensation  or  satisfaction  to  the  plaintiffs, 
the  owners  thereof,  for  such  land.  If  the  Court  shall  be  of  opinion 
that  the  trustees  had  not,  or  have  not,  such  right,  it  is  agreed  that  judg- 
ment shall  be  entered  against  the  defendants  by  confession  for  5Z. 
damages,  immediately  after  the  decision  of  the  case.  If  the  Court  shall 
be  of  a  contrary  opinion,  then  it  is  agreed  that  a  judgment  of  nolle 
prosequi  shall  be  entered  against  the  plaintiffs,  or  otherwise,  as  the 
Court  shall  direct. 
♦The  case  came  on  to  be  argued  in  last  Easter  Term.(J)  r*r^^ 

TomlifiMon^  for  the  plaintiffs. — The  plaintiffs  contend  that  the  '- 
encroachment  on  their  land  was  not  warranted  by  statute.  It  is  unne- 
cessary to  refer  to  the  clauses  of  the  local  Act,  as  they  appear  not  to 
go  so  far  as  the  general  Turnpike  Acts,  3  G.  4,  c.  126,  and  9  G.  4,  c. 
77,  which  re-enacts  the  material  clauses  of  stat.  3  G.  4,  c.  126.  Sect. 
5  of  Stat.  9  G.  4,  c.  77,  empowers  the  trustees  of  turnpike  roads,  after 
certain  preliminaries,  to  order  "  that  there  be  erected  and  built,  in,  upon, 
or  across  any  such  turnpike  road,  oft  any  part  thereof,  or  upon  the  sides 
thereof,  or  any  part  thereof,  when  and  where  they  shall  judge  necessary, 
such  and  so  many  toll-gates,  turnpikes,  side  bars,  and  chains,  with  toll- 
houses, outhouses,  and  other  conveniences  thereto,  and  also  to  take  in 
and  enclose  on  the  sides  of  such  road,  or  any  part  thereof,  suitable 
garden  spots  for  each  of  such  toll-houses,  not  exceeding  one-eighth  of  a 
statute   acre  to  each  toll-house,  as   the  said  trustees  shall  direct  or 

(a)  See  added  ftAtement  post,  p.  036. 

(fr)  AprU  24tb,  185&.    Before  Lord  Campbell,  C.  J.,  Wiglitmnn,  Eric,  and  Crompton,  Js. 
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appoint."  The  defendants  contend  that  this  authorizes  the  enclosure 
on  the  side  of  the  road.  But,  though,  as  against  the  public,  the  tras- 
tees  have  absolute  power  to  erect  on  the  road  toll-bars  (provided,  of 
course,  there  be  a  toll),  no  power  is  given  to  take  the  land  of  individual 
owners  without  their  leave :  if  such  leave  can  be  obtained,  then  the 
enclosure  is  a  proper  application  of  the  funds  of  the  trust.  The  trus- 
tees have,  by  the  earlier  part  of  the  section,  power  "  to  continue  all  and 
every  or  any  of  the  toll-gates  or  toll-houses  now  standing  or  being  in, 
(\^±1  ^P^°>  ^^  across  any  such  turnpike  road,  or  on  the  sides  *thereof :" 

■^  that  can  apply  only  to  toll-gates  or  toll-houses  already  lawfully 
erected.  It  happens  that  here  the  land  of  the  plaintiffs  is  waste  land; 
but  it  is  not  the  less,  private  property :  and,  if  the  land  had  been  sepa- 
rated by  fences  from  the  road,  the  trustees  clearly  could  not  have  broken 
down  the  fence.  The  "sides,"  in  sect.  6,  appear  to  mean  so  much  of 
the  space  which,  by  dedication  or  otherwise,  has  become  public,  as  is 
not  occupied  by  the  actual  road.  In  Rex  v,  Wright,  3  B.  &  Ad.  681 
(E.  C.  L.  R.  vol.  23),  Lord  Tenterden  appeared  to  think  that,  where  a 
road  runs  through  a  space  of  fifty  or  sixty  feet  between  enclosures  set 
out  under  an  Act  of  Parliament,  there  is  a  prima  facie  presumption 
that  the  whole  space  is  public,  though  not  occupied  by  the  actual  road. 
Here  no  such  presumption  can  be  suggested.  The  statutes  supply  no 
definition  of  "  sides,"  though,  after  the  definition  of  "  centre"  of  the 
road  in  sect.  124  of  stat.  3  O.  4,  c.  126,  mention  is  made  of  "waste 
lands  or  grounds  lying  on  the  side  of  any  turnpike  road,  being  part  of 
the  highway,  and  over  which  the  king's  subjects  had  been  used  and 
accustomed  to  pass."  So  limited,  the  word  will  not  comprehend  the 
locus  in  quo.  Sect.  9  of  stat.  9  G.  4,  c.  77,  gives  power  to  the  trustees 
to  divert  roads  over  private  grounds,  making  satisfaction  to  the  owner, 
and  also  over  waste  or  common  grounds,  without  making  satisfaction; 
but  this  does  not  give  any  power  to  erect  a  toll-house ;  and,  at  any  rate, 
this  encroachment  has  not  been  made  in  pursuance  of  that  section. 
[Erle,  J. — Suppose  the  trustees  had  widened  the  road,  and  then  erected 
the  toll-houses  on  the  road  so  widened.]  That  might  be  done,  pro- 
vided the  widening  of  the  road  were  done  bon&  fide.  And  then  the 
owner  would  receive  compensation, 
^^or-i       *Manisty^  contrsl. — This  toll-house  is  built  on  the  side  of  the 

-*  road,  in  the  statutable  sense  of  the  word.  The  trustees  have  no 
power  to  purchase  land  for  a  toll-house  :  unless,  therefore,  there  is  acci- 
dentally a  vacant  space  on  the  public  ground,  as  in  Rex  v.  Wright,  the 
powers  given  by  sect.  5  would,  on  the  construction  for  which  the 
plaintiffs  contend,  be  nugatory.  The  word  «<  sides"  must  be  used  in  the 
popular  sense,  including  all  open  spaces  on  the  side  of  the  actual  road ; 
all  that  the  trustees,  if  they  had  chosen,  might  have  used  for  a  road. 
The  Legislature  clearly  refers  to  wastes  of  two  kinds,  some  public  and 
some  not.     That  appears  from  stat.  3  6.  4,  c.  126,  s.  124,  which  is  still 
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unrepealed.     Here  the  open  land  appears  at  any  rate  to  have  been  used 
by  the  public. 

Tomlinson^  in  reply. — The  case  excludes  the  supposition  of  such  user 
by  right. 

Lord  Campbell,  C.  J. — At  present  I  confess  I  do  not  see  that  the 
trustees  had  the  power  to  take  this  land  under  sect.  5  of  stat.  9  G.  4, 
c.  77.  But  I  should  like  to  have  it  more  clearly  stated,  whether  the 
public  can  go  upon  the  land  without  trespass. 

The  counsel  then  agreed  that  a  statement  as  to  this  fact  should  be 
added  by  a  referee. 

The  referee,  upon  hearing  evidence  and  inspecting  the  land  in  ques- 
tion, inserted  the  following  statement  in  the  case,  between  the  words 
«<  centre  line  of  the  said  road"  and  ^«  The  builders  ,of  the  said  erec- 
tions** (ante,  p.  631),  the  words  following. 

*"  There  are  some  public  highways  across  the  said  waste  r^t^nf^ 
lands :  but  no  one  of  these  has  passed  or  passes  over  the  part  of  ^ 
the  waste  lands  on  which  the  toll-house  is  erected ;  and,  except  for  the 
user  of  the  said  highways  and  of  the  said  turnpike  road,  the  public 
have  no  right  to  go  upon  the  waste  lands  without  the  permission  of  the 
owners  of  the  soiL" 

The  case  was  now  again  mentioned;  and  Tomlinson  and  ManUty 
were  heard  upon  the  effect  of  the  amended  statement. 

Lord  Campbell,  C.  J. — I  thought  on  the  former  argument,  that  the 
decision  of  this  case  depended  upon  the  fact  whether  the  public  enjoyed 
an  easement  over  this  spot.  If  the  referee  had  found  that  the  public 
bad  an  easement,  I  should  have  thought  the  spot  part  of  the  side  of  the 
road  within  the  meaning  of  the  Acts ;  as  the  facts  are  found  by  the 
referee,  I  think  it  is  not  part  of  the  side.  Parliament  is  supreme ; 
and,  if  in  this  Act  we  found  a  clearly  expressed  intention  to  enable  the 
trustees  to  take  any  land  adjacent  to  the  road,  enclosed  or  not  enclosed, 
with  or  without  compensation,  we  should  be  bound  to  give  it  effect ;  but 
it  ought  to  be  made  to  appear,  by  clear  and  unequivocal  language,  that 
it  was  the  intention  to  give  such  an  arbitrary  power.  In  this  Act  I 
find  no  such  language.  I  think  the  use  of  the  word  <<  sides"  was 
intended  to  give  power  to  take  such  strips  of  open  space  as  are  left 
intervening  between  the  turnpike  road  and  the  old  enclosures,  subject 
to  an  easement  for  the  public ;  such  strips  are  common  enough.  To 
enable  the  trustees  to  take  those  some  such  word  was  necessary;  but, 
if  it  is  not  confined  to  such  spaces,  *where  is  the  limit  to  be  put  ?  r^/>qi^ 
It  was  admitted  on  the  argument  that  the  intention  could  not  be  ^ 
to  extend  the  power  to  take  old  enclosures  or  gardens ;  but  what  is 
there  to  distinguish  between  an  enclosed  piece  of  land  on  the  side  of 
the  road  and  an  unenclosed  piece  of  land  ?  The  Act  in  terms  makes 
no  distinction  between  the  enclosed  sides  and  the  unenclosed  sides.  I 
think  the  limitation  is  to  such  sides  as  I  have  described,  subject  to  an 


687  BECKETT  v,  UPTON.    M.  T.  1855. 

easement ;  and  that  neither  the  general  nor  the  local  Act  gWes  pover 
to  take  such  land  as  this ;  and  that  therefore  the  act  of  the  trustees  is 
a  trespass. 

Coleridge,  J. — The  question  turns  on  the  construction  of  The 
General  Turnpike  Act  (9  G.  4,  c.  77),  sect.  5,  which  authorizes  tani- 
pike  trustees  to  erect  toll-houses  on  any  turnpike  road,  <<  or  upon  the 
sides  thereof,"  <<  and  also  to  take  in  and  enclose  on  the  sides  of  such 
road,  or  any  part  thereof,"  gardens  for  such  houses.  This  is  a  power 
to  interfere  with  private  property,  without  any  compensation  to  the 
owners  ;  and  the  question  is,  what  is  the  limit  to  be  placed  on  the  exer- 
cise of  that  power  ?  It  is  not  disputed  that  some  limit  must  be  imposed: 
the  trustees  admit  that  the  power  does  not  extend  so  far  as  to  enable 
them  to  take  gardens  within  old  enclosures  along  the  side  of  the  roid; 
and  it  is  admitted,  on  the  other  side,  that  the  power  does  extend  to 
enclose  those  strips  lying  between  the  road  and  old  enclosures,  ore: 
which  the  public  enjoy  some  rights  of  passage,  though  they  are  nc: 
metalled,  and  do  not  properly  form  part  of  the  turnpike  road  which  the 
trustees  keep  in  repair.  Now  what  is  the  principle  ?  The  owners  of 
such  spots  have  abandoned  the  right  to  the  full  enjoyment  of  the  occu- 
*A'^R1  P*^^^'^  ^^  ^^®  surface  of  the  land ;  and  there  is  no  *grcat  bird- 
•^  ship  in  taking  away  the  qualified  right  of  enjoyment  which  ther 
have  retained,  and  enclosing  such  a  spot  without  compensation.  It  is 
therefore  a  reasonable  interpretation  of  the  act  to  say  that  the  Legii- 
lature  authorize  the  trustees  to  take  such  sides  of  the  road  withoat  giv- 
ing compensation.  But  in  the  present  case  the  road  does  not  ran 
through  old  enclosures,  but  through  open  laud ;  and  we  must  apply  the 
Act  to  such  parts  of  the  road.  Now,  if  part  of  the  open  land  was  sab- 
ject  to  the  same  rights  of  passage  to  which  the  strips  between  the  road 
and  old  enclosures  are  subject,  I  think  it  would  be  part  of  the  side  of 
the  road,  though  not  bounded  by  an  old  enclosure.  But  in  the  present 
case  there  is  no  such  user  as  to  bring  the  locus  in  quo  within  this  prio- 
cipte.  We  are  not  to  be  understood  to  say  that  trustees  can  never 
build  a  toll-house  and  enclose  a  garden  where  there  is  no  fence  to  mark 
the  limit  of  the  sides  of  the  road. 

WiOHTMAX,  J. — The  terms  of  the  Act  are  general ;  but  there  must 
be  some  limit  to  the  powers  conferred :  and  the  question  is  what  that 
limit  is.  It  seems  to  me  that  the  limit  is  to  apply  the  word  ^^ sides* 
of  the  road  to  those  parts  of  land  which  are  not  part  of  the  turnpike 
road  itself,  but  may  be  reasonably  considered  as  sides  of  the  highvaj. 
And,  on  this  reasonable  interpretation  of  the  Act,  the  trustees  were 
not  entitled  to  take  this  spot 

(Erlk,  J.,  was  absent.)  Judgment  for  the  plainti& 
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♦FRANCIS   SEARLES  v.   FREDERICK  SADGRAVE.  ^^^a 

Niw.  17.  [  ^^^ 

Count  for  money  had  and  receired.  Plea,  as  to  551,  t»,,  parcel,  Ao.,  a  tender  of  that  snm.  Re- 
plication :  that  the  demand  was  on  one  entire  contraot  for  a  larger  sum  than  that  tendered. 
Kejoinder :  that  defendant  had  a  set-off,  redacing  Uie  amount  due  to  that  tendered.  De- 
murrer. 

Held,  a  had  rejoinder  to  a  good  replication. 

Count  for  money  had  and  received,  and  on  an  account  stated.  Plea, 
as  to  55^.  6«.,  parcel,  &c.,  a  tender  of  that  sum.  Replication :  that  a 
larger  sum  than  55Z.  6«.,  to  "wit,  82Z.,  was  due  from  defendant  to  plain- 
tiff as  one  entire  sum  and  on  one  entire  contract ;  and  that  plaintiff  at 
the  time  of  the  tender  requested  defendant  to  pay  the  entire  sum,  of 
which  55Z.  Q$.  was  an  indivisible  part,  and  which  was  then  unpaid  and 
unsatisfied;  yet  defendant  refused  to  pay  more:  wherefore  plaintiff 
refused  to  take  551,  6«. 

Rejoinder ;  that  plaintiff  was  at  the  time  of  making  the  tender,  and 
still  is,  indebted  to  defendant  in  an  amount  equal  to  the  whole  of  the 
larger  sum  except  the  sum  of  552.  6«.,  and  defendant  offered  then  and 
Btill  to  set  it  off.     Demurrer.     Joinder. 

Quain,  for  plaintiff. — The  replication  is  good ;  Dixon  v.  Clark,  b  Com. 
B.  365  (E.  C.  L.  R.  vol.  57).  In  the  judgment  in  that  case  it  is  said 
*'  in  answer  to  the  special  ground  of  demurrer, — that  the  replication 
should  have  negatived  the  existence  of  any  set-off,  &c., — it  was  con- 
tended, that  any  such  matter  might  and  ought  to  have  come  by  way  of 
rejoinder.  And  we  think  this  is  a  sufficient  answer.*'  The  plaintiff 
Beems  to  have  supposed  this  an  authority  that  such  a  rejoinder  r^,/^^/) 
*i3  good.  But  set-off  is  entirely  the  creature  of  stat.  2  G.  2,  c.  ^ 
22,  3.  13,  which  is  confined  to  set-off  between  plaintiff  and  defendant 
made  after  the  action  has  commenced. 

BarBtoWy  contrd*. — ^[Lord  Campbell,  C.  J. — You  will  scarcely  con- 
tend that  the  rejoinder  is  good  by  common  law.  What  statute  justifies 
it  ?]  It  is  very  hard  that  the  party  should  be  put  to  all  this  expense 
vhen  ultimately  the  plaintiff  cannot  recover.  [Lord  Campbell,  C.  J. 
—Hardship  is  a  topic  to  be  urged  before  the  Legislature,  not  before  us. 
Bat  there  was  no  great  hardship  here ;  for  the  defendant  might  have 
pleaded  payment  into  Court  as  to  55Z.  6«.,  and  set-off  as  to  the  residue. 
You  had  better  amend  by  doing  so  now,  as  we  all  think  it  clear  that  the 
rejoinder  is  not  authorized  by  stat.  2  G.  2,  c.  22,  s.  13.]  Bantow  prayed 
leare  so  to  amend. 

Per  CnRiAM.(a) 

Leave  to  amend,  otherwise  judgment  for  the  plaintiff. 

(a)  Lord  Campbell,  C.  J.,  Coleridge,  Wighimani  and  Erie,  Js. 
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^..„  *HENRY  HINCKLEY  WILLIS,  ARTHUR  WILLIS,  ani 
**    -■     AMOS  JOHN  GAM,  v.  BENJAMIN  COOKE.  Nov.  17. 

A  policy  of  insuranoe  was  made  at  and  from  Liverpool  to  Boston  on  piseage-money  Tiliud  it 
700/.  The  policy  was  in  the  usnal  printed  form,  with  this  memorandam :  "  On  passage-moGfT 
of  emigrants,  subject  to  pay  a  loss  pro  rata,  and  sabjeot  to  the  clauses  and  eonditiooa  mt^% 
under  sects.  47  to  51  of  The  Passengers  Act>  1852,  compensation  clause  excepted,  and  \p^i 
these  risks  only.''  The  ship  being  a  passenger  ship  within  the  Act,  sailed,  and  by  a  peril  of 
the  sea  was  driven  into  F.,  a  foreign  port^  where  she  necessarily  remained  repairing  dam^ei 
for  more  than  six  weeks,  after  which  she  proceeded  with  the  passengers  to  Boston  and  anirri 
there.  During  the  detention  at  F.  the  passengers  were  maintained  by  the  insured  tt  i  ^^ 
exceeding  the  passage-money. 

Held,  on  demurrer,  that  this  was  not  a  loss  incurred  under  the  enumerated  sections,  and  tbtttac 
underwriters  were  not  liable  to  make  it  good. 

First  count  on  a  policy  of  insurance  set  out  in  hsec  verba.  It  was 
one  of  the  ordinary  printed  forms  filled  up,  so  as  to  be  <<  at  or  from 
Liverpool  to  Boston,"  «on  the  ship  Hope,"  "valued  at  700J.  On 
passage-money."  Besides  the  usual  printed  memoranda,  there  was  the 
following  memorandum:  «0n  passage-money  of  emigrants,  subject  to 
pay  a  loss  pro  rat&,  and  subject  to  the  clauses  and  conditions  made 
under  sections  47  to  51  of  The  Passengers  Act,  1852,  compensation 
clause  excepted,  and  against  these  risks  only.  Warranted  free  from 
capture,  seizure,  and  the  consequences  of  any  attempt  thereat.  To  pij 
a  loss  according  to  foreign  statements."  Averments :  that  defendant 
became  an  underwriter  of  150{. :  that  the  passage-money  was  received 
by  the  assured  from  the  passengers  by  The  Hope :  the  usual  arermenc 
of  interest ;  that  The  Hope  sailed  on  the  voyage  with  the  passengers 
on  board.  "  And,  whilst  the  said  ship  was  proceeding  on  her  said  voy- 
age, and  before  her  arrival  at  Boston  aforesaid,  the  said  passage-money 
in  the  said  policy  insured  became  and  was  by  the  perils  of  the  sei 
wholly  lost  to  the  plaintiffs." 

Demurrer.  Joinder. 
^^A^-y  *Second  count,  setting  out  the  same  policy  with  the  sase 
^  general  averments  as  in  the  first  count,  but  stating  the  loss  spe* 
cially:  that,  whilst  The  Hope  "was  on  her  voyage,  and  before  her 
arrival  at  Boston  aforesaid,  the  said  ship,  with  the  said  emigrants  on 
board,  from  the  perils  of  the  sea  and  the  violence  of  the  winds  and 
waves,  through  tempestuous  weather,  sprang  a  leak,  and  in  consequence 
thereof  was  obliged  to  put  in  for  safety  into  Fayal,  in  the  Azores,  and 
was  rendered  unable  then  to  pursue  the  said  voyage :  and,  there  being 
no  other  ship  then  available  to  forward  the  said  passengers  by  to  their 
destination,  the  passengers  were  then  necessarily  landed  and  detained 
on  shore  for  a  long  period  of  time,  and  for  a  period  beyond  six  weeks, 
until  the  said  ship  was  repaired ;  and,  whilst  the  said  passengers  were 
BO  detained,  large  sums  of  money  were  expended,  out  of  the  said  pass- 
age-money in  the  said  policy  mentioned,  for  the  maintenance  of  the 
said  emigrants,  when  so  landed,  and  whilst  so  remaining  at  Fayal,  being 
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eqaal  to  the  amount  of  passage-money  insured  as  hereinbefore  men- 
tioned :  whereby  the  said  passage-money  then  became  and  was  wholly 
lost  to  the  plaintiffs." 

Demurrer.     Joinder. 

Flea  1,  to  the  first  count.  That  the  emigrants  in  that  count  men 
tioned  respectively  engaged  their  passages  to  Boston,  and  paid  their 
passage-moneys,  the  subject  of  this  insurance,  under  contract  tickets, 
respectirely  made  to  the  effect  required  by  the  Passengers  Act,  1852, 
sect.  64,  by  which  contract  tickets  respectively  it  was  stipulated  that 
each  such  passenger  should,  for  such  passage-money,  be  provided  with 
a  passage  to  Boston,  in  the  said  ship  Hope,  and  should  be  victualled 
daring  the  voyage  and  the  time  of  detention  at  any  place  before  r^oAo 
*its  termination.  Averment :  that  the  ship  Hope  did  duly  ter-  '- 
minate  her  voyage  at  Boston,  and  the  several  passengers  respectively 
were  provided  with  passages  to  Boston  in  her,  and  that  the  moneys 
sought  to  be  recovered  in  this  count  as  a  loss  of  the  passage-money  by 
perils  of  the  sea  are  moneys  which  were  expended  in  and  about  victual- 
ling the  passengers  during  the  voyage,  and  whilst  the  ship  was  detain- 
ed  before  its  termination  by  stress  of  weather,  and  were  not  otherwise 
occasioned  by  any  peril  of  the  sea,  and  were  not  expended  or  lost  in 
consequence  of  any  condition  or  obligation  contained  in  the  sections 
enumerated  in  the  policy,  or  any  of  them.     Demurrer.     Joinder. 

Plea  2,  to  the  second  count.  Averment  in  the  same  form  as  in  the 
first  plea,  that  the  emigrants  had  contract  tickets.  Averment :  <<  that 
the  voyage  was  never  abandoned,  and  that  it  duly  terminated  at  Boston 
after  the  ship  had  been  detained  at  Fayal  as  in  the  said  count  mentioned ; 
and  that  the  expenses  in  this  count  mentioned  were  incurred  in  victual- 
ling the  passengers  during  the  time  of  the  said  ship's  detention  at  Fayal 
before  the  termination  of  her  voyage,  and  not  otherwise."  Demurrer. 
Joinder. 

Atherton  now  argued  for  the  plaintiff.(a) 

The  substantial  question  arises  on  the  second  count,  which  states  the 
nature  of  the  loss  specially.  The  whole  depends  on  the  meaning  of  the 
policy,  and  of  The  Passengers  Act,  1862  (15  k  16  Vict.  c.  44).  The 
passengers,  without  default  of  their  own,  were  in  Fayal,  a  foreign  port. 
The  master,  in  consequence  of  his  ^inability,  produced  by  the  rn^oAA 
perils  of  the  sea,  omitted  to  forward  them  for  six  weeks.  That  *- 
brought  the  case  within  the  terms  of  sect.  49 ;  and  the  consul  might 
have  forwarded  the  passengers  at  the  expense  of  the  assured.  That  is 
not  done ;  btlt  the  master  forwards  them  himself.  If  he  had  done  it  in 
another  ship  the  case  would  have  been  identical  with  Gibson  v.  Bradford, 
4  E.  4  B.  686  (E.  C.  L.  R.  vol.  82).  He  forwards  them  in  his  own : 
but  the  assured  should  not  be  in  a  worse  condition  than  if  the  master 

(a)  Before  Lord  CampbeU,  C.  J.,  Coleridge  and  Wigbtman,  Ji. 
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had  delayed  longer,  and  the  consul  had  intervened  as  he  would  have 
done. 

Blackburn^  contri. — Gibson  v,  Bradford  was  a  case  in  which,  aftet 
the  determination  of  the  voyage  by  the  destruction  of  the  ship,  the 
master  was  compelled  by  the  enumerated  sections  to  incur  expense.  In 
the  present  case  the  attempt  is  to  charge  the  underwriters  with  expenses 
incurred  before  the  termination  of  the  voyage,  and  no  more  chargeable 
on  them  than  the  extra  provisions  of  the  crew,  or  the  extra  wear  and 
tear  of  The  Hope  occasioned  by  the  prolongation  of  the  voyage.  The 
whole  turns  on  the  construction  of  the  policy.  The  assured  are  engaged 
in  an  adventure  which  subjects  them  to  all  the  ordinary  risks  of  carriers 
of  passengers,  and  also  to  those  liabilities  which  are  imposed  on  tbem 
by  the  different  sections  of  The  Passengers  Act,  1852.  They  enter  into 
a  policy  which  if  it  had  stopped  at  the  end  of  the  printed  form  vould 
have  been  inoperative,  as  the  passage-money,  having  been  already  paid, 
could  not  well  be  lost  by  any  of  the  perils  enumerated  in  the  bodj  of 
the  policy.  But  a  memorandum  is  added,  «  subject  to  clauses  and  con- 
*fl4«il  ^^^^^^^  made  under  sects.  47  to  51  *of  The  Passengers  Act,  1852 
^  (compensation  clause  excepted),  and  against  these  risks  onlj.' 
The  meaning  is  that,  if,  by  one  of  the  perils  enumerated  in  the  bodjof 
the  policy,  the  vessel  is  thrown  into  such  a  position  that  the  assured 
incur  a  liability,  then,  if  the  liability  is  imposed  by  one  of  the  enume- 
rated sections,  the  underwriters  will  indemnify  against  it ;  but  not  other- 
w^ise.  If  this  be  the  true  construction,  the  first  count  is  obviously  defect- 
ive ;  for  it  avers  no  loss  under  any  of  the  sections.  But  the  real  ques- 
tion arises  on  the  second  count,  and  on  the  pleas.  Under  sect.  S2  of  the 
Act,  the  master  shall  make  to  every  adult  «  during  the  voyage,  includ- 
ing the  time  of  detention,  if  any,  at  any  port  or  place  before  the  termi- 
nation of  such  voyage,''  an  allowance  of  provisions.  Under  sect.  64  the 
form  of  the  contract  is  prescribed :  it  is  in  Schedule  (H.) ;  and  bj  it 
the  master  engages  that  the  passengers  «  shall  be  victualled  during  the 
voyage  and  the  time  of  detention  at  any  place  before  its  termination, 
according  to  the  subjoined  scale,  for  the  sum  of  £ — ."  It  was  under 
the  liability  arising  from  those  non-enumerated  sections,  or  their  com- 
mon law  liability  arising  from  the  contract,  that  the  assured  were  bound 
to  support  the  passengers  at  Fayal ;  not  under  any  liability  imposed  bv 
the  enumerated  sections.  It  is  argued  that,  if  the  master  had  neglected 
his  duty,  the  consul  would  under  sects.  49  and  50,  which  are  enumerated, 
have  sent  on  and  supported  the  passengers.  But  the  underwriters  would 
not  be  responsible  for  a  liability  under  one  of  the  sections,  if  occasioned 
by  the  neglect  of  the  master ;  the  contract  is  confined  to  such  liabilities 
if  occasioned  by  the  usual  perils  enumerated  in  the  body  of  the  policy. 
It  is  said  that  the  consul  might  at  the  end  of  the  six  weeks  have  sent 
^^^rt-i  *the  passengers  on.  That  does  not  appear ;  for  he  has  no  power 
-'  to  do  so  without  the  assent  of  the  passengers,  who  may  very  veil 
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have  preferred  The  Hope  to  any  vessel  the  consul  could  provide :  but, 
supposing  it  to  be  so,  though  the  circumstances  would  have  justified  con* 
duct  which  might  have  occasioned  a  loss,  the  underwriters  are  not  liable 
when  there  was  none.  In  Chapman  v.  Benson,  5  Com.  B.  330,  362,(a) 
(E.  C.  L.  R.  vol.  57),  Parke,  B.,  delivering  the  judgment  of  the  Exche- 
quer Chamber,  says  :  <*  How  can  it  be  said  there  was"  a  total  "  loss,  on 
the  ground  that  the  master,  if  he  had  acted  with  judgment,  ought  to 
have  made  one  ?  We  think,  therefore,  that,  whether  there  were  or  were 
not  circumstances  in  which  the  owner  might  have  been  at  liberty  to  treat 
the  loss  as  total,  abandon  the  adventure,  and  so  cause  a  total  loss  of  the 
freight;  yet,  as  the  adventure  was  not,  in  point  of  fact,  abandoned,  the 
total  loss  of  freight  has  not  arisen.'* 

Atkerton  was  heard  in  reply. 

Lord  Campbell,  C.  J. — We  have  great  diflSculty  in  seeing  how  the 
loss  can  be  said  to  be  under  the  enumerated  sections,  but  will  take  time 
to  examine  the  Act.  Cur.  adv.  vult. 

Lord  Campbell,  C.  J.,  on  a  later  day  in  this  Term  (19th  November), 
delivered  judgment. 

We  continue  to  think  that  in  this  case  the  defendant  is  entitled  to 
judgment.  Without  the  special  written  memorandum  at  the  end  of  the 
policy  the  plaintiiTs  can  '''have  no  claim.  The  insurance  in  the  r«/> ^.^ 
body  of  the  policy  being  declared  to  be  «  on  passage-money,"  no  ^ 
loss  is  shown,  for  which  the  underwriters  are  liable,  from  the  detention 
of  the  ship  at  Fayal  and  the  expenditure  of  money  in  maintaining  the 
emigrants  there  till  the  ship  was  repaired  and  enabled  to  pursue  her 
voyage  to  Boston.  If  during  this  detention,  which  arose  from  perils 
of  the  sea,  any  expense  was  thrown  upon  the  owners  by  the  sections 
of  The  Passengers  Act,  1852,  enumerated  in  the  memorandum,  so  far 
they  Tvould  have  a  right  to  be  indemnified.  The  expense  claimed  was 
incurred  in  maintaining  the  emigrants  on  shore,  while  the  ship  was 
under  repair,  for  a  period  above  six  weeks.  But,  taking  into  considera- 
tion the  fact  that  the  ship  was  repaired  and  continued  her  voyage  with 
the  emigrants  on  board,  we  are  of  opinion  that  this  expense  was  not 
thrown  upon  the  owners  by  any  of  the  enumerated  sections  of  the  Act 
relied  upon,  viz.,  from  sect.  47  to  sect.  51. 

On  behalf  of  the  plaintiffs,  sections  49  and  50  are  relied  upon.  In 
Gibson  v.  Bradford,  4  E.  &  B.  586  (E.  C.  L.  R.  vol.  82),  we  held  that 
under  these  sections  the  assured  had  a  right  to  recover,  the  ship  having 
been  lost,  and  the  master  within  six  weeks  having  forwarded  the  emi- 
grants by  another  ship ;  because  by  these  sections  it  was  the  duty  of 
the  master  to  do  so  at  the  expense  of  the  owners  of  the  ship  insured. 
But  the  expense  of  maintaining  the  emigrants  while  the  ship  is  under 

(a)  In  Exeb.  Oh.,  reyersiDg  tbe  jodgment  of  the  Common  Pleas  in  Bonson  v.  Chapman,  6  SC 
A  0.  792  (E.  C.  L.  R.  vol  46),  Jadgment  of  Bzch.  Cb.  affirmed  in  Dom.  Proo. :  see  Benson  ». 
Chapman,  2  H.  L.  Ca,  ^96. 
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repair  is  thrown  npon  the  owners  by  sections  32  and  64,  and  the  con- 
tract into  which  they  have  entered  by  the  ticket  described  in  Schedule 
(H.)  Under  this  contract  the  owners  are  obliged  to  victoal  the  pa? 
sengers  according  to  a  specified  scale  <<  during  the  Toyage  and  the  ilmf 
of  detention  at  any  place  before  its  termination." 

*f{Af^'[  *^^  ^^^^  ^^^^  ^^^  ^^^^  section  did  not  impose  any  duty  on  tie 
-'  master  to  forward  the  passengers  in  another  ship  to  their  original 
destination ;  and  he  would  have  been  guilty  of  a  breach  of  duty  if  he 
had  not  maintained  them  while  the  ship  was  under  repair  at  Fayal,  and 
then  carried  them  on  in  this  ship  to  Boston.  If  the  owners  of  emi- 
grant ships  would  protect  themselves  from  the  expense  arising  from  ^ 
prolongation  of  the  voyage  beyond  its  ordinary  length,  they  most 
resort  to  another  form  of  policy.  Judgment  for  defendant. 


FAITHFUL  CROFT  v.  BENJAMIN  LUMLET,  Lord  WARD,(fl) 

and  sixteen  Others.    Nov.  21. 

Ejectment  for  The  Opera  Honse,  on  the  ground  that  the  lease  was  forfeited. 

On  a  case  stated,  empowering  the  Court  to  draw  inferences  of  fact,  it  appeared  that  in  th«  lea» 

was  a  condition  for  re-entry  on  default  of  performance  of  the  covenants  in  the  lease. 
One  was  a  covenant  not  to  use  the  property  for  any  but  theatrical  purposes,  and  to  use  the  lesM'i 

best  endoarours   to  improve   it     The  theatre  was  in  fact  closed  for  two  years,  which  vu 

injurious  to  it  as  a  theatrical  property ;  but  it  did  not  appear  that  the  lessee  was  able  to  ke«p 

it  open. 
Held,  no  breach  of  the  covenant,  by  the  Courts  of  Queen's  Bench  and  Exchequer  Chamber. 
Another  covenant  was  not  to  let  any  of  the  boxes  or  stalls  for  a  longer  period  than  one  year  « 

season.    The  lessee,  twelve  days  before  the  end  of  one  season,  let  boxes  for  the  next  eeuoa. 

the  term  to  commence  at  a  day  earlier  than  the  expiration  of  a  lease  of  the  same  boxe  ta 

another  party  for  the  preceding  season. 
Held  :  that  a  covenant  restricting  the  common  law  authority  of  a  lessee  to  let  was  not  to  b« 

construed  in  the  same  way  as  an  enlarging  power  to  let;  and  that,  construing  the  eovenastit 

this  case  with  reference  to  the  nature  of  the  property,  the  lease  of  boxes  was  in  substance  f<* 

not  more  than  one  season,  and  was  no  broach.    By  the  Courts  of  Queen's  Bench  and  Exeheqee; 

Chamber. 
Another  covenant  was  against  mortgaging  or  encumbering  the  property.     Numerous  jadftofct! 

were  signed  against  the  lessee,  some  in  actions,  by  judges'  orders,  some  on  cognovits,  and  soae 

on  warrants  of  attorney. 
Held,  that  registered  judgments  are  charges  on  property ;  but  that  contracting  debts  and  b-.4 

paying  them,  though  followed  by  judgments,  was  no  breach  of  the  covenant,  even  thougb  tki 

judgments  were  facilitated  by  a  cognovit  or  warrant  of  attorney. 
But,  it  appearing,  on  the  defeasances,  that  some  of  the  warrants  of  attorney  were  given  exprtfs^j 

as  collateral  securities  for  mortgage-money,  and  that  it  was  intended  that  the  judgmecu 

should  for  that  purpose  be  signed,  and  registered : 
Held,  by  the  Court  of  Queen's  Bench,  that  the  giving  such  warrants  under  which  the  jad;- 

ments  were  so  signed  and  registered  constituted  breaches  of  the  covenant,  and  gronnds  of 

forfeiture. 
Held,  by  the  Court  of  Exchequer  Chamber  on  orror,  that  this  did  not  constitute  breaebes  of  the 

covenant  or  grounds  of  forfeiture. 
After  all  the  forfeitures  had  been  incurred,  the  time  having  come  when  rent  would  beeoac  dee. 

the  lessee  tendered  the  rent  to  the  lessor.    He  refused  to  take  it,  except  on  the  terms  that  ii 

should  be  taken,  not  as  rent,  but  as  compensation  for  use  and  occupation  subsequent  to  tb« 


(a)  See  Croft  v.  Lumley,  4  B.  4  B.  (08  (B.  C.  L.  R.  ToL  82 j. 
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forfeltnre.   The  lessee  refused  to  agree  to  any  sach  condition  ;  the  lessor  then  took  the  monej, 

deehring  he  would  not  take  it  as  rent,  or  as  waiving  the  forfeitures. 
Held,  by  the  Court  of  Queen's  Bench,  that  in  legal  effect  money  must  he  taken  according  to  the 

intent  of  the  party  paying  it;  in  this  case  as  rent;  and  that  the  receipt  of  rent,  as  a  matter 

of  law,  operated  to  waive  all  forfeitures  then  known  to  the  lessor,  and  that  no  protest  on  his 

part  could  prevent  this  legal  effect. 
At  the  time  of  the  receipt  the  lessor  knew  of  most  of  the  judgments,  but  did  not  know  of  every 

instance. 
Ileld,  by  the  Court  of  Queen's  Bench,  that  he  must  be  taken  to  waive  aU  forfeitures  by  that 

breach  of  which  he  had  notice,  though  it  was  more  extensive  than  he  was  aware  of. 
The  defenduit  had  judgment  in  the  Court  of  Queen's  Bench,  which  was  affirmed  on  error  in  the 

Court  of  Bxchequer  Chamber,  on  the  ground  that  no  forfeiture  had  occurred;  the  latter  Court 

pronouncing  no  opinion  on  the  question  of  waiver. 

This  was  an  ejectment  to  recover  The  Queen's  Theatre,  in  the  Hay- 
market,  Middlesex.  The  writ  was  issued  20th  December,  1854.  On 
the  trial,  before  Lord  *Campbell,  C.  J.,  at  the  sittings  at  West-  r^/>^Q 
minster  after  Hilary  Term,  1855,  a  verdict  was  by  consent  taken  ^ 
for  the  plaintiff,  subject  to  a  case  (drawn  by  6.  Hayes,  Esq.,  barrister), 
of  which  only  as  much  as  is  necessary  to  explain  the  judgment  of  the 
Court  is  here  given. 

It  stated  that  the  defendant  Benjamin  Lumley  became  tenant  of 
the  theatre  under  a  lease  from  the  plaintiff,  dated  10th  July,  1845,  for 
terms  commencing  at  different  days,  both  of  which  would  by  efflux  of 
time  expire  on  29tli  September,  1891.  The  lease  contained,  amongst 
others,  the  following  covenants  by  Lumley.  "  That  he  the  said  B.  L., 
his  executors,"  &c.,  "  shall  not  nor  will  at  any  time  hereafter,  during 
the  said  respective  terms  hereby  granted,  convert  the  said  theatre  or 
opera  house,  or  any  part  thereof,  to  any  other  use  than  for  acting  or 
performing  operas,  plays,  concerts,  balls,  masquerades,  assemblies,  and 
SQch  theatrical  and  other  public  diversions  and  entertainments  as  have 
been  usually  given  therein,  but  shall  and  will,  during  all  the  said  terms,. 
use  his  and  their  utmost  endeavours  to  improve  the  same  for  that  use^ 
and  purpose."  "And  also  *that  he  the  said  B.  L.,  his  execu-  r^ngcn 
tors,"  &c.,  "  shall  not  nor  will  at  any  time  during  the  said  respec-  '- 
tive  terms  hereby  granted,  without  the  license  and  consent  of  the  said 
F.  C,  his  executors,"  &c.,  "  in  writing  for  that  purpose  first  had  and' 
obtained,  grant  away,  assign  or  let,  charge  or  dispose  of  the  boxes  or 
stalls  of  the  said  theatre,  or  any  of  them  respectively  (except  as  herein- 
after mentioned),  for  any  term  or  number  of  years  whatsoever,  or  for 
any  longer  period  than  one  year  or  season,  nor  grant  any  seat  or  seats, 
rights  or  privileges  of  admission  whatsoever  in  or  to  the  said  boxes  or 
Btalls,  or  any  or  either  of  them  respectively,  or  to  any  other  part  or 
parts  of  the  said  theatre,  to  any  person  or  persons  whomsoever  for  any 
longer  period  than  one  year  or  season,  nor  charge  or  encumber  the  said 
theatre  or  the  income  thereof,  or  the  terms  hereby  granted  or  either  of 
them,  or  any  part  thereof  respectively,  by  mortgaging  the  same  or 
granting  any  rent-charges  or  any  other  encumbrance  or  encumbrances 
whatsoever,  nor  lessen  or  alter  the  number,  dimensions,  or  character  of 
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the  seats  in  the  pit  of  the  said  theatre  by  converting  the  same  or  any  of 
them  into  stalls  or  otherwise,  except  as  hereinafter  mentioned.  Provided 
nevertheless  that  it  shall  and  may  be  lawful  for  the  said  B.  L.,  his 
executors,*'  &c.,  "from  time  to  time  to  underlet,  charge,  or  dispose  of, 
for  any  portion  or  portions  of  the  respective  terms  hereby  granted,  at 
such  rent  or  rents  or  with  or  for  such  sum  or  sums  of  money  and  to  such 
person  or  persons  as  he  or  they  shall  think  fit,  such  of  the  present  boxes 
of  the  said  theatre  not  exceeding  in  number  41  such  boxes  in  the  whole, 
and  such  of  the  present  stalls  of  the  said  theatre  not  exceeding  in  number 
65  stalls  in  the  whole,  as  he  the  said  Benjamin  Lumley,  his  executors, 
i^pr-i-]  ^administrators,  or  assigns,  shall  within  the  space  of  five  years 
-'  from  the  date  of  these  presents  select." 
The  lease  also  contained  the  following  condition  of  re-entry :  "  That, 
if  default  shall  happen  to  be  made  by  the  said  B.  L.,  his  executors," 
&c.,  "  of  or  in  payment  of  the  said  respective  rents  hereinabove  respec- 
tively reserved  and  made  payable,  or  either  of  them  respectively,  or  an; 
'^art  or  portion  thereof  respectively,  for  the  space  of  14  days  next  oyer 
»or  after  any  of  the  days  of  payment  on  which  the  same  respectiTelj 
•shall  become  due  and  payable  according  to  the  true  intent  and  meauisg 
of  these  presents,  or  if  he  the  said  B.  L.,  his  executors,"  &c.,  '^  shall  at 
any  time  during  the  said  respective  terms  hereby  granted,  without  the 
•license  and  consent  of  the  said  F.  C,  his  executors,"  &c.,  "  in  writiog 
for  that  purpose  first  had  and  obtained,  grant  away,  assign,  let,  charge, 
or  otherwise  dispose  of  the  boxes  or  stalls  of  the  said  theatre  or  opera 
house,  or  any  of  them  respectively  (except  the  said  41  boxes  and  55 
stalls  hereinbefore  excepted),  for  any  term  or  number  of  years  whats^ 
ever,  or  for  any  longer  period  than  one  year  or  season,  or  grant  any 
seat  or  seats,  rights  or  privileges  of  admission  whatsoever,  in  or  to  the 
said  boxes  or  stalls,  or  any  or  either  of  them  respectively,  or  to  any 
other  part  or  parts  of  the  said  theatre  or  other  premises,  to  any  person 
or  persons  whomsoever  for  any  longer  period  than  one  year  or  season 
(except  as  or  as  incident  to  the  said  boxes  and  stalls  hereinbefore 
excepted),  or  if  the  said  B.  L.,  his  executors,"  &c.,  shall  not  keep  the 
opera  house  insured  from  fire  to  the  amount  or  value  of  14,000Z.,  accord- 
ing to  a  covenant  in  that  behalf,  ^'  or  if  the  said  B.  L.,  his  executors/' 
&c.,  ^^  shall  make  default  of  or  in  the  performance  of  all  or  any  of  the 
^^.^^  other  covenants,  grants,  articles,  conditions,  and  agreements 
'^-'  '^'hereinbefore  contained,  which  on  his  and  their  part  and  parts 
are  or  ought  to  be  performed,  observed,  and  kept  (other  than  and  except 
the  covenants  or  agreements"  for  giving  notice  to  the  said  F.  C,  his 
executors,  &c.,  upon  the  occasion  of  underletting  the  41  boxes  and  55 
etalls  aforesaid,  or  any  of  them),  "  then  and  in  any  of  the  said  cases 
(except  as  aforesaid),  and  from  thenceforth  and  at  any  time  or  times 
thereafter,  it  shall  and  may  be  lawful  to  and  for  the  said  F.  C,  his 
executors,"  &c^  to  re-enter. 
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The  deKQ^ftii^  entered  under  the  lease,  and  used  the  premises  as  an 
opera  house,  as  mentioned  in  the  lease,  during  the  seasons  for  such 
entertainments,  nismely  from  March  to  August  in  each  year,  up  to  the 
year  1852 ;  in  whieh  last-mentioned  year  the  season  closed  on  the  13th 
day  of  August.  JVom  the  date  of  the  lease  to  the  year  1852  the  house 
had  been  open,  and  such  entertainn^ents  had  taken  place  therein  every 
year  during  the  seas^m.  Since  the  season  of  1852  the  house  has  not 
been  opened  for  entertainments  of  any  sort ;  but  it  has  not  been  con- 
verted to  any  other  U8«s  than  those  contemplated  by  the  lease  to  the 
defendant.  It  was  given  in  evidence  at  the  trial  by  Mr.  Martelli,  on 
the  part  of  the  plaintiff,  that  the  fact  of  the  house  not  having  been 
opened  since  1852  was,  in  his  judgment,  injurious  to  the  property. 

The  case  then  stated  the  selection  by  Lumley  of  41  boxes  and  55 
stalls  as  the  property  boxes  and  stalls,  of  which  he  might  dispose  accord- 
ing to  the  provision  in  the  lease. 

It  then  set  out  several  warrants  of  attorney  by  Lumley  to  confess 
jodgments,  subject  to  defeasances  which  were  also  set  out.  On  each  of 
them  judgment  was  signed  and  registered  in  the  Common  Pleas  Registry 
and  in  the  Middlesex  Registry.  There  was  nothing  ^special  in  r«/*rQ 
the  form  of  the  warrants  of  attorney.  The  points  arising  on  this  *- 
part  of  the  case  will  appear  from  the  defeasance  to  one  of  the  warrants, 
vbich  was  given  on  6th  October,  1852,  to  confess  judgment  to  William 
Samuel  Price  Hughes  for  5802.  in  the  Queen's  Bench.  The  defeasance 
of  this  warrant  of  attorney  recited  that,  by  an  indenture  bearing  date 
the  1st  day  of  August,  1852,  between  Lumley  of  the  first  part,  Joseph 
Bacher  of  the  second  part,  W.  S.  P.  Hughes  of  the  third  part,  and 
Thomas  Hughes  of  the  fourth  part,  in  consideration  of  the  several  debts 
and  sums  to  the  amount  of  22102.  then  due  or  secured  to  the  said  W. 
S.  P.  Hughes  as  therein  mentioned,  and  also  in  consideration  of  the 
payment  by  W.  S.  P.  Hughes  unto  Lumley  and  Bacher  at  the  time  of 
the  execution  thereof  of  the  sum  of  2902.,  Lumley  and  Bacher  had  en- 
tered into  joint  and  several  covenants  with  W.  S.  P.  Hughes  to  the 
effect  that  Lumley  and  Bacher  should,  on  the  1st  day  of  February  next 
ensuing,  pay  W.  S.  P.  Haghes  the  aggregate  sum  of  25002.,  with  interest 
for  the  same  at  the  rate  of  52.  per  cent,  as  to  the  aggregate  sum  of 
22102.  from  the  respective  times  and  in  the  manner  therein  expressed, 
and  as  to  the  sum  of  2902.,  residue  thereof,  from  the  day  of  the  date  of  ' 
the  said  indenture.  And  moreover  should  from  time  to  time  after  the  ' 
said  1st  day  of  February  next,  if  and  whilst  the  said  principal  sum  of 
25002.  or  any  part  thereof  should  remain  unpaid,  pay  W.  S.  P.  Hughes 
on  demand,  or  in  default  of  such  demand  for  the  time  being  then  bj 
equal  quarterly  payments  in  each  year,  interest  at  the  rate  aforesaid 
npon  the  same  principal  sum  or  the  unpaid  portion  thereof  for  the  time 
being.  <«  And  in  the  same  indenture  are  contained  certain  securities  by 
way  of  mortgage  for  payment  of  the  said  aggregate  sum  of  25002.  and 
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*fi'^dl  ^^®  interest  thereof:  *and  whereas  it  was  intended  that  this  war 
-*  rant  of  attorney  should  have  been  executed  concurrently  with 
the  said  recited  indenture,  but  the  same  has  been  delayed  until  this  day: 
Now  it  is  hereby  expressly  agreed  by  and  between  the  said  B.  Lumley 
and  W.  S.  P.  Hughes,  with  the  privity  of  Bacher,  testified  by  his  sig- 
nature hereof,  that  the  within  written  warrant  of  attorney  is  made  and 
given,  and  judgment  to  be  entered  up  by  virtue  thereof  is  intended,  as  a 
concurrent  security  with  the  said  indenture  of  the  1st  day  of  August 
last,  for  better  securing  unto  the  said  W.  S.  P.  Hughes,  his  executors, 
administrators,  and  assigns,  the  payment  of  the  said  principal  sum  of 
290Z.,  part  of  the  said  aggregate  principal  sum  of  2500Z.,  and  the  interest 
of  the  same  sum  of  290Z.  from  the  date  hereof,  upon  the  said  1st  day  of 
February  next,  and  in  the  manner  in  the  same  indenture  appointed  for 
payment  thereof,  and  which  is  hereinbefore  mentioned.  And  that  judg- 
ment shall  forthwith,  or  at  such  time  hereafter  as  the  said  W.  S.  P. 
Hughes,  his  executors,  administrators,  or  assigns,  shall  think  fit,  be 
entered  up  under  the  authority  of  the  said  warrant  of  attorney  and  be 
registered,  but  that  no  execution  or  executions  shall  be  issued  or  taken 
out  upon  the  said  judgment  unless  or  until  the  said  principal  sum  cf 
290Z.  and  the  interest  thereof,  or  some  part  thereof  respectively,  shal! 
not  be  paid  on  the  said  Ist  day  of  February  now  next  ensuing;  but, 
in  case  such  default  in  payment  shall  be  made,  it  shall  be  lawful  for 
the  said  W.  S.  P.  Hughes,  his  executors,  administrators,  or  assigns, 
immediately  or  at  any  time  or  times  after  such  default,  to  issue  one  or 
more  execution  or  executions  upon  the  said  judgment  against  the  said 
B.  Lumley,"  &c. 

Judgment  was  signed  on  this  warrant  of  attorney  on  the  20th  of 

^r^^r-y  October,  1852;  and  it  was  registered  in  the  *Common  Pleas 

^  Registry  on  the  20th  day  of  October,  1862,  and  in  the  Middlesex 

Registry  on  the  30th  day  of  September,  1853,  under  the  statutes,  by 

the  said  William  Samuel  Price  Hughes. 

The  case  set  out  various  other  warrants  of  attorney  made  to  secure 
advances  to  W.  S.  P.  Hughes,(a)  and  stated  that  «W.  S.  P.  Hughes 
was  not  aware  of  the  fact  that  the  defendant  was  lessee  of  the  opera  house 
until  about  the  month  of  August,  1852,  when  in  the  course  of  the  nego- 
tiations between  them  a  copy  of  the  lease  was  handed  by  the  defendant 
to  the  solicitor  of  the  said  W.  S.  P.  Hughes.  About  the  same  time  the 
said  W.  S.  P.  Hughes  learned  that  the  properties  and  chattels  in  the 
theatre  were  mortgaged  for  10,000Z. :  but  these  properties  and  chattels 
were  represented  to  him  as  being  worth  40,000i. ;  and  they  formed  an 
important  consideration  with  him  in  agreeing  to  make  advances  of 
money  to  the  defendant.     The  said  W.  S.  P.  Hughes  was  also  informed 

(a)  One  wu  of  2d  November,  1852 ;  the  defeasance  stated  that  it  was  '<  intended  as  a  coIUtenl 
soourity  with"  a  recited  indenture,  "  for  farther  securing'  the  payment  of  140C/.,  and  that  jodg- 
mont  shoald  be  entered  up  '*  and  be  registered." 
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and  believed,  w-hen  he  made  these  advances,  that  the  defendant  was  the 
owner  of  a  house  at  Fulham  called  The  Chancellors,  and  a  house  in 
Pall  Mall,  both  being  in  Middlesex." 

Ten  several  judgments  were  signed  under  judges'  orders.  The  case 
stated  that  the  judges'  orders  were  given  bj  Benjamin  Lumley  «  at  the 
times  and  for  the  amounts  therein  mentioned,  in  actions  brought  against 
him  for  their  amounts;  and  they  were  given  by  the  defendant,  as 
between  him  and  the  respective  plaintiffs,  bonS  fide  and  for  debts  really 
due ;  they  were  given  after  issue  joined,  and  most  of  them  after  the 
actions  *were  set  down  for  trial,  in  order  to  save  expense  in  the  r^^c/* 
said  actions,  and  because  the  defendant  had  no  defence  thereto."  *- 

On  20th  December,  1851,  an  agreement  of  that  date  was  entered 
into  between  the  said  Benjamin  Lumley  and  Messrs.  Brandus  &  Co. 
This  agreement,  which  related  to  boxes  other  than  the  property  boxes, 
was  in  the  following  form  :  <•  Agreement  made  the  20th  December,  1851, 
between  Benjamin  Lumley,"  &c.,  <<  of  the  one  part,  and  Louis  Brandus, 
acting  on  behalf  of  the  firm  of  Messrs.  Brandus  &  Co.,"  &c.,  <<of  the 
other  part.     Whereas  Messrs.  Brandus  &  Co.  have  this  day  advanced 
and  lent  to  the  said  B.  Lumley  the  sum  of  4000Z.  sterling  money  of 
Great  Britain,  and  the  said  B.  Lumley  has  agreed  to  grant  a  lease  of 
certain  boxes  in  Her  Majesty's  Theatre  as  a  collateral  security  for  the 
due  and  punctual  repayment  of  the  said  sum  of  40002.  at  the  times  here- 
inafter stated,  the  parties  hereto  mutually  agree  with  each  other  for 
themselves,  their  respective  heirs,  executors,  administrators,  and  assigns 
as  follows. — And,  first,  on  consideration  of  the  said  loan  by  the  said 
Messrs.  Brandus  to  the  said  B.  Lumley  of  the  sum  of  40002.,  the  re- 
ceipt whereof  is  hereby  acknowledged,  he  the  said  B.  Lumley  grants  (a) 
to  the  said  Messrs.  Brandus  &  Co.  for  the  term  of  one  whole  year, 
from  the  1st  day  of  March  next,  1852,  upon   the  following  trusts, 
namely :  And  it  is  agreed  that  if  default  shall  be  made  in  payment  by 
B.  Lumley  of  the  said  sum  of  40002.,  by  equal  instalments  of  20002. 
each,  on  the  31st  March  and  the  30th  April  next,  the  said  Messrs. 
Brandus  &;  Co.  shall  be  at  liberty  forthwith  to  sell  and  dispose  of  the 
said  boxes  or  any  portion  or  portions  thereof  for  such  prices  as  he  may 
be  able  to  realize,  and  repay  himself  the  said   sum  of  40002.  with 
^interest,  from  the  30th  April  to  the  day  of  payment,  and  all  r^prrr 
expenses.     And  upon  further  trust  to  pay  over  to  the  said  B.  •■ 
Lumley  the  surplus  (if  any)  which  shall  remain  after  payment  of  the 
said  sum  of  40002.,  interest  and  expenses.     And  it  is  agreed  that,  if 
from  any  cause  whatever  the  said  boxes  shall  not  realize  sufficient  to 
pay  the  said  sum  of  40002.  interest  and  expenses,  he  the  said  B.  Lumley 
shall  pay  on  demand  to  the  said  Messrs.  BVandus  &  Co.  the  deficiency 
(if  any)  between  the  sum  or  sums  which  the  said  boxes  shall  realize  and 
the  said  sum  of  40002.  interest  and  expenses.     And  it  is  further  agreed 

(a)  Sio. 
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that,  upon  the  said  sum  of  4000^  interest  and  expenses  (if  any)  being 
fully  paid  and  satisfied,  this  agreement  and  the  lease  hereby  granted 
shall  be  void  and  shall  be  delivered  up  to  be  cancelled.  And  the  said 
B.  Lumlej  hereby  declares,  covenants,  and  agrees  that,"  &c.,  (corenaDt 
for  title  and  against  encumbrances,  and  for  further  assurances).  ''And 
that' he  the  said  B.  Lumley  will  repay  to  the  said  Messrs.  Brandos  & 
Co.  the  sum  of  4000Z.  interest  and  expenses,  or  such  part  as  ma; 
remain  unpaid,  and  that  he  the  said  B.  Lumley  and  all  persons  employed 
in  and  about  the  said  theatre  will  at  all  times  give  every  facility  to  the 
said  Messrs.  Brandus  k  Go.  and  their  assigns  for  the  free  use  of  tlie 
boxes  hereby  leased  and  every  of  them,  so  that  the  same  may  be  en- 
joyed  and  used  by  the  said  Messrs.  Brandus  and  their  assigns  as  fallj 
and  beneficially  as  possible."  The  numbers  of  the  boxes  were  tkcD 
specified. 

The  case  then  set  out  several  agreements  respecting  leases  of  boxes 
not  being  property  boxes.  It  is  sufficient  for  the  purposes  of  this  report 
to  set  out  so  much  of  the  statement  respecting  those  indentures  as  raises 
the  point  on  which  the  judgment  of  the  Court  proceeded. 
*fi'81  *0n  the  3d  of  July,  1852,  an  indenture  of  this  date  was  en- 
^  tered  into  between  the  defendant  and  the  Marquis  of  Clanricarde 
and  Sir  John  Bayley,  whereby  and  in  consideration  of  2000/.  paid  to 
the  defendant  by  the  said  Marquis  and  Sir  John  Bayley,  the  defendant 
granted  and  demised  to  them,  their  executors,  administrators,  and  assigns, 
20  boxes  in  the  said  theatre,  therein  described,  and  being  other  than 
the  property  boxes,  for  the  term  of  one  year,  from  the  day  next  before 
the  date  of  the  said  indenture,  upon  the  terms  and  conditions  therein 
mentioned. 

On  the  26th  of  November,  1852,  an  indenture  of  this  date  was  entered 
into  between  the  said  Benjamin  Lumley  and  Lord  Ward.  By  this  deed 
certain  boxes  (not  being  property  boxes)  and  certain  stalls  were  demised 
by  the  defendant  to  the  said  Lord  Ward  for  one  year,  from  the  25th  of 
November,  1852  (subject  as  to  the  said  boxes  to  the  said  indenture  of 
the  3d  of  July,  1852,  which  comprised  and  related  to  the  same  boxes), 
upon  the  terms  and  conditions  in  the  said  indenture  particularly  men- 
tioned. 

On  the  Ist  of  August,  1852,  an  indenture  dated  that  day  was  made 
between  the  said  Benjamin  Lumley  of  the  first  part,  the  said  Joseph 
^  Bacher  of  the  second  part,  the  said  W.  S.  P.  Hughes  of  the  third  part, 
and  Thomas  Hughes  of  the  fourth  part.  By  this  deed,  after  reciting 
warrants  of  attorney  of  the  25th  June,  1852,  and  the  29th  July,  1852,(tf) 
it  was  witnessed  that,  for  the  valuable  consideration  therein  mentioned, 
the  said  Lumley,  with  the  privity  of  the  said  Joseph  Bacher,  and  at  the 

(a)  Both  these  were  set  out  in  the  ease.  The  defeasance  of  the  warrant  of  39th  Jaij,  1SS3, 
stated  that  execution  might  he  issued  for  1070/.,  "or  so  mnch  thereof  as  shall  remain  anpai^ 
together  with  the  costs  of  such  judgment  and  registering  same,  execution  or  execatioas***  and  of 
aU  other  incidental  proceedings. 
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request  and  by  the  direction  of  the  said  W.  S.  P.  Hughes  testified  as 
therein  mentioned,  did  grant  and  demise  unto  the  said  Thomas  Hughes, 
his  ^executors,  administrators,  and  assigns,  all  those  sixteen  boxes  r^Kprq 
in  the  said  theatre,  therein  described  as  called  or  known  by  the  ^ 
name  of  Her  Majesty's  Theatre  or  The  Italian  Opera  House,  situate  in 
the  Haymarket,  in  the  parish  of  Saint  James's  within  the  liberty  of 
Westminster,  in  the  county  of  Middlesex,  and  also  all  those  fifty  stalls, 
&c.,  specifying  the  numbers  of  the  boxes  and  stalls,  some  of  which  were 
amongst  those  included  in  the  grant  to  Brandus ;  ante,  p.  656.  '^  To- 
gether with  free  and  uninterrupted  admission  at  all  seasonable  times 
into,  and  egress  and  regress  to  and  from,  and  the  full  use  and  enjoyment 
of,  the  said  boxes  and  stalls  by  such  respective  numbers  of  persons  as 
the  same  were  severally  intended  or  conveniently  calculated  to  hold, 
during  all  such  nights  and  other  times  as  the  said  theatre  should  be  open 
for  the  reception  of  audience  spectators  or  company,  to  any  performance 
or  exhibition,  otherwise  than  by  way  of  private  rehearsal  of  any  opera, 
play,  concert,  ball,  masquerade,  assembly,  or  other  theatrical  or  public 
diversion  or  entertainment ;  and  all  profits,  advantages,  and  appurte- 
nances comprised  in  the  indenture  now  in  statement,  and  subject  to  the 
restrictions,  reservations,  and  covenants  therein  contained."  The  haben- 
dum of  the  said  deed  was  as  follows :  ^'  To  have  and  to  hold  the  said 
boxes,  stalls,  and  other  premises  intended  to  be  hereby  granted  and 
demised,  unto  and  by  the  said  Thomas  Hughes,  his  executors,  adminis- 
trators, and  assigns,  from  the  Ist  day  of  February  now  next  ensuing,  or 
from  such  subsequent  day  during  the  year  1853,  upon  which  the  said 
theatre  or  opera  house  shall  be  first  opened  for  the  public  performance 
of  operas  or  other  theatrical  entertainments,  and  thenceforth  for  the  full 
term  of  one  year,  to  be  coi^pnted  from  that  day ;  provided  nevertheless 
that,  in  *case  the  said  theatre  or  opera  house  shall  not,  during  r>/./.A 
the  said  year  1853,  be  opened  for  the  public  performance  of  ^ 
operas  or  other  theatrical  entertainments,  then  and  in  such  case,  and  in 
substitution  for,  and  not  in  addition  to,  the  said  term  hereinbefore  men- 
tioned, the  term  hereby  granted  shall  commence  on  the  first  day  in  any 
ensuing  year,  on  which  day  the  said  theatre  or  opera  house  shall  be  first 
opened  for  the  public  performance  of  operas  or  other  theatrical  enter- 
tainment, and  the  same  term  shall  thenceforth  continue  for  the  term  of 
one  year  computed  from  that  day,  subject  nevertheless  to'*  a  proviso  for 
redemption  on  payment  of  the  principal  sum  of  25002.  and  interest. 
The  sum  secured  by  this  deed  is  part  of  the  moneys  in  respect  of  which 
the  judgments  hereinbefore  mentioned  were  obtained  by  the  said  W. 
Hughes.  The  boxes  and  stalls  in  the  last-mentioned  indenture  men- 
tioned were  not,  nor  were  any  of  them,  property  boxes  or  stalls. 

The  case  then  proceeded  with  the  following  statement. 

In  the  beginning  of  July,  1854,  Mr.  Martelli,  who  has  acted  since  the 
granting  of  the  lease  as  the  agent  of  the  plaintiff  and  of  the  parties 
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beneficially  entitled  to  the  rent  under  the  lease,  became  acquainted  with 
the  existence  and  registration  of  the  several  judgments  in  the  particu- 
lars of  breaches  mentioned,  and  also  with  the  existence  of  the  warrants 
of  attorney  of  the  25th  June,  1852,  of  the  29th  July,  1852,  and  of  a 
warrant  of  attorney  of  the  6th  October,  1852,  for  12,000/.  (not  set  out 
here). 

He  also  became  acquainted,  in  the  beginning  of  July,  1854,  with  the 
fact  that,  on  the  8th  July,  1852,  a  memorial  had  been  registered  in 
Middlesex  of  a  lease  by  defendant  to  the  Marquis  of  Clanricarde  and  Sir 
John  Bay  ley  of  20  boxes  in  the  theatre ;  and  that,  on  the  20th  August, 
♦ftftn  ^^52,  a  memorial  had  been  registered  in  *Middle8ex  of  a  lease 

^  by  defendant  to  Thomas  Hughes  of  16  boxes  in  the  theatre;  and 
that,  on  the  7th  December,  1852,  a  memorial  had  been  registered  of  a 
lease  by  defendant  to  William  Baron  Ward  of  20  boxes  and  of  certain 
stalls :  but  he  was  not  acquainted  with  any  of  the  particulars  respecting 
the  said  several  leases,  either  as  to  the  terms  for  which  such  leases  had 
been  granted,  or  as  to  the  particular  boxes  referred  to  in  such  leases,  or 
in  any  other  respect ;  nor  was  he  acquainted  with  these  particulars  until 
after  the  action  had  been  brought :  but  the  clerk  to  the  plaintiff's  attor- 
ney who  directed  the  searches  to  be  made^  on  behalf  of  the  plaintiff,  at 
the  time  of  such  searches,  referred  to  and  saw  the  memorials  of  the 
leases  and  extracted  therefrom  the  general  statement  of  the  nature  of 
the  document,  and  the  time  of  registration,  with  which  Mr.  Martelli  was 
made  acquainted  in  July,  1854,  as  before  mentioned.  The  rent  reserved 
in  the  lease  of  the  theatre  to  the  defendant  was  duly  paid  down  to  and 
including  the  amount  falling  due  at  Lady  Day,  1854.  The  receipts  for 
the  rent  have  been  always  given  by  Mr.  Martelli,  and  are  in  the  foUoir- 
ing  form,  which  is  a  copy  of  the  receipt  given  for  the  rent  due  at  Lady 
Day,  1854 : 

Received  the  5th  day  of  May,  1854,  of  Benjamin  Lumley,  Esquire, 
per  Lord  Ward,  the  sum  of  four  hundred  and  eighty-three  pounds,  thir- 
teen shillings  and  sixpence,  being  one  quarter's  rent  of  Her  Majesty's 
Theatre,  Haymarket,  due  Lady  Day  last. 

To  One  Quarter's  Income  Tax ^14    2    1 

By  Cash 469  11    5 

5^  £483  13    6 


For  Horatio  F.  K.  HoUoway,  Esq., 
Chas.  H.  a.  Martelli,  10  New  Square,  Lincoln's  Inn. 
»fifi91       *The  Horatio  F.  K.  Hollo  way  in  the  said  receipts  mentioned 
^  is  the  party  beneficially  entitled  to  the  rent  under  the  lease  (the 
plaintiff  being  a  mere  trustee),  and  is  the  brother  of  the  said  Mr. 
Martelli. 

The  following  correspondence  took  place  between  the  said  Mr.  Mar- 
telli, acting  on  behalf  of  the  plaintiff,  and  the  said  Mr.  Horatio  F. 


5  ELLIS  &  BLACKBURN.    Q.  B.  662 


K.  Holloway,  and  Messrs.  Lyon,  Barnes  &  Ellis,  acting  on  behalf  of 
the  defendant  Lumley,  and  also  for  boxholders  in  the  s%id  opera  house 
Dear  Sir,  Spring  Gardens,  26th  July,  1854. 

Mr.  Benbow  has  been  with  us  on  the  subject  of  the  quarter's  rent, 
due  for  her  Majesty's  Theatre  at  Midsummer. 

We  are  prepared  to  pay  to  you  the  rent  on  your  handing  to  us  a 
receipt  in  the  usual  form,  or  if  you  prefer  it  we  will  pay  or  tender  the 
amount  to  the  lessor,  without  requiring  any  receipt ;  and  we  shall  be 
obliged  by  your  informing  us  which  course  you  wish  us  to  adopt. 

C.  n.  A.  Martelli,  Esq.,  We  are,  Dear  Sir, 

New  Square,  Yours  faithfully, 

Lincoln's  Inn.  Lyon,  Barnes  &  Ellis. 

10  New  Square,  Lincoln's  Inn,  27th  July,  1854. 

Dear  Sirs.  Any  receipt  which  could  now  be  given  in  respect  of  any 
payment  on  account  of  the  occupation  of  Her  Majesty's  Theatre  must 
express  that  it  is  given  without  prejudice  to  the  lessor*s  right  of  re-entry. 
I  am  prepared,  however,  to  accept,  on  the  part  of  the  lessor,  the  amount 
payable  for  the  last  quarter,  without  giving  any  receipt,  on  the  express 
understanding  that  such  amount  shall  be  received  as  compensation  for 
the  occupation  merely,  and  not  as  rent  under  an  existing  and  *unfor-  r:|t/»/»o 
feited  lease,  and  on  the  express  understanding  that  such  receipt  *■ 
shall  not  be  construed  as  any  waiver  of  the  lessor's  right  of  re-entry. 

I  am.  Dear  Sirs,  Yours  faithfully, 

Messrs.  Lyon,  Barnes  &  Ellis.  Chas.  H.  A.  Martelli. 

Dear  Sir,  Spring  Gardens,  27th  July,  1854. 

We  have  to  acknowledge  the  receipt  of  your  letter  of  to-day ;  and 
Tve  are  afraid  that  you  have  misunderstood  the  purport  of  our  letter,  to 
which  it  is  an  answer.  We  understand  from  your  letter  that  you  decline 
to  give  the  usual,  that  is  the  unqualified,  receipt  for  the  quarter's  rent 
due  at  Midsummer.  We  decline  to  pay  it  to  you  upon  any  qualified 
receipt,  or  on  any  understanding ;  but  we  will  pay  it  to  the  lessor  with- 
out requiring  from  him  any  receipt  at  all ;  and  he  may  accept  it  or  reject 
it  as  he  may  be  advised. 

We  are,  dear  Sir,  Tours  faithfully, 

C.  H.  A.  Martelli,  Esq.  Lton,  Barnes  &  Ellis. 

Lincoln's  Inn,  28th  July,  1854. 

Dear  Sirs,  I  am  sorry  I  have  not  explained  myself  with  suflSoient 
clearness;  but  it  is  not,  I  think,  from  misunderstanding  your  letter. 
You  offer  to  pay  the  amount  in  question,  either  on  my  unqualified  receipt, 
or  to  the  lessor  without  any  receipt.  I,  as  the  agent  of  the  lessor,  say 
I  cannot  give  you  an  unqualified  receipt,  but  am  willing  to  accept  the 
amount  without  any  receipt  being  given,  but  stating  to  you  that  I  accept 
it  without  prejudice,  in  the  manner  described  in  my  last  letter.  I  shall 
be  satisfied  by  thus  clearly  intimating  that  I  do  not  by  such  acceptance 
waive  the  lessor's  right  of  re-entry,  whether  you  acquiesce  in  my  inti- 
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mation  or  not.     I  do  not  ask  you  to  pay  the  amount  on  the  footing  that 
*(^f\d.l  *J^^  accede  to  any  understanding :  I  merely  wish  to  express  thf 
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lessor's  view  and  intention.     If  you  think  fit  to  send  me  a  crossed 


check  for  the  amount  after  what  has  passed,  I  shall  have  no  objection 
to  receive  it,  without  writing  or  saying  anything  more.  It  is  for  jou 
to  determine  whether  you  will  send  the  check  under  such  circumstances. 
The  lessor  will  not  reject  it.  I  do  not  understand  that  you  wish  to  dis- 
tinguish between  the  lessor  and  his  agent,  so  as  to  be  desirous  under 
these  circumstances  to  pay  to  him  instead  of  to  me ;  but  this  again  is 
for  you  to  decide. 

I  remain,  dear  Sirs,  Yours  faithfully, 

Messrs.  Lyon,  Barnes  &  Ellis.  Charles  H.  A.  Mabtelli. 

Dear  Sir,  Spring  Gardens,  29th  July,  1854. 

We  have  to  acknowledge  the  receipt  of  your  letter  of  yesterdij. 
Upon  reconsideration  of  the  matter,  it  appears  to  us  that  we  had  better 
let  the  matter  remain  as  it  stands  until  you  are  willing  to  give  us  the 
usual  receipt  for  the  rent  now  due;  and  therefore  we  do  not  propose  to 
tender  the  rent  to  the  lessor.  Have  the  kindness  to  take  notice  that 
we  are  ready  to  pay  the  rent  whenever  you  send  us  the  usual  receipt. 

We  are,  dear  Sir,  Yours  faithfully, 

C.  H.  A.  Martelli,  Esq.  Lyon,  Barnes  k  Ellis, 

Dear  Sir,  Spring  Gardens,  6th  October,  1854. 

It  would  be  a  convenience  to  us  to  know  whether  it  is  your  intention 
to  apply  for  payment  of  the  rent  of  Her  Alajesty's  Theatre  due  on  the 
29th  ultimo,  and  to  give  the  usual  receipt  for  it,  in  order  that  we  mar 
provide  for  the  payment. 

We  are,  dear  Sir,  Yours  faithfully, 

G  H.  A.  Martelli,  Esq.  Lyon,  Barnes  &  Ellis. 

♦fifi*;!  *^^^^  ^^">  Marchwood,  Southampton,  7th  Oct.,  1854. 

-'  I  shall  be  very  glad  to  receive  both  the  Midsummer  and 
Michaelmas  rent  for  Her  Majesty's  Theatre :  but  I  can  only  do  so  with- 
out prejudice  to  the  right  to  bring  ejectment :  and  any  receipt  to  be 
given  must  be  expressed  accordingly. 

I  am,  dear  Sirs,  Yours  faithfully, 

Messrs.  Lyon,  Barnes  &  Ellis.  G.  H.  A.  Martelll 

On  the  26th  of  October,  1854,  it  was  arranged  that  Mr.  Martelli,  as 
the  authorized  agent  of  the  plaintiff,  should  call  on  the  following  day 
on  Mr.  Barnes,  of  the  said  firm  of  Lyon,  Barnes  k  Ellis.  Mr.  Martelli 
accordingly  called,  on  the  27th  of  October,  upon  and  saw  Mr.  Barnes 
at  his  office.  Before  going  to  Mr.  Barnes,  Mr.  Martelli  wrote  a  letter, 
of  which  the  following  is  a  copy,  and  took  the  same  with  him  to  Mr. 
Barnes*s  office. 

10,  New  Square,  Lincoln's  Inn,  27th  Oct.,  1854. 

Dear  Sirs,  To  avoid  any  misunderstanding  on  my  receiving  the  mooej 
which  you  inform  me  you  intend  to  pay  on  account  of  rent  for  Her 
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Majesty's  Theatre,  I  beg  to  saj  that  I  adhere  to  the  resolutions  on  the 
sabject  expressed  in  my  letters  to  you  of  the  27th  and  28th  July  last 
and  the  7th  October  instant,  and  that  I  intend  to  receive  as  compensa- 
tion for  the  occupation  merely,  and  not  as  rent  under  an  existing  and 
unforfeited  lease,  any  amount  that  you  may  pay,  not  waiving  the  lessor's 
ri^ht  of  re-entry,  but  expressly  reserving  the  same. 

I  am,  dear  Sirs,  Yours  faithfully, 

Messrs.  Lyon,  Barnes  &  Ellis.  Ghas.  H.  A.  Martelli. 

At  this  interview  Mr.  Martelli  produced  the  *last-mentioned  r»/»/»p 
letter,  and  read  the  same,  and  endeavoured  to  get  Mr.  Barnes  to  *- 
attend  to  it ;  but  Mr.  Barnes  declined  to  hear  or  attend  to  the  letter. 
After  some  conversation,  a  sum  of  money  equal  to  the  amount  of  the 
Midsummer  and  Michaelmas  rent  was  produced ;  and  Mr.  Barnes,  on 
behalf  of  the  defendant,  tendered  the  amount  to  Mr.  Martelli,  stating 
<(  that  he  tendered  to  him  the  half-year's  rent  due  at  Michaelmas,  and 
that  he  did  so  without  any  condition  or  reservation."  Mr.  Martelli 
stated  "  that  he  would  not  receive  the  money  as  rent  due  under  an 
existing  unforfeited  lease,  but  that  he  was  willing  to  accept  it  as  com- 
pensation for  the  occupation  merely,  and  without  prejudice  to  the  lessor's 
right  of  re-entry  for  breach  of  covenant."  Mr.  Barnes  thereupon  said 
<<that  he  assented  to  no  such  condition,  that  he  tendered  the  money 
unconditionally  as  rent  due,  and  that  as  rent  Mr.  Martelli  must  take  it 
or  leave  it."  Mr.  Martelli  said  «that  he  understood  what  Mr.  Barnes 
meant."  After  some  further  conversation,  in  which  Mr.  Martelli  and 
Mr.  Barnes  respectively  adhered  to  their  intention  previously  expressed, 
Mr.  Martelli  took  up  the  money,  saying  at  the  time  of  so  taking  it 
"  that  he  took  it  as  compensation  for  the  occupation  of  the  premises 
merely,  and  not  as  rent  due  under  an  existing  and  unforfeited  lease, 
and  that  he  did  not  waive  the  lessor's  right  of  re-entry,  but  expressly 
reserved  it." 

Upon  the  above-mentioned  occasion  no  receipt  was  asked  for  or  given. 

The  Court  are  to  have  power  to  draw  the  same  inferences  as  a  jury  : 
and  it  is  agreed  that  agreed  copies  of  any  of  the  documents  mentioned 
in  the  case  may  be  referred  to  by  the  Court  or  by  any  of  the  parties  on 
the  argument. 

*The  question  for  the  opinion  of  the  Court  is :  r*f{a7 

Whether  the  said  lease  has  been  under  the  circumstances  of  *- 
this  case  forfeited  ? 

And,  if  so,  whether  there  has  been  a  waiver  of  the  forfeiture  ? 

If  the  Court  shall  not  be  of  opinion  that  the  said  lease  has  been  for- 
feited, or  if  it  shall  be  of  this  opinion  but  shall  think  that  there  has 
been  a  waiver  of  the  forfeiture,  a  verdict  is  to  be  entered  for  all  the 
defendants. 

The  case  was  now  argued.(a) 

(a)  Before  Lord  CampbeU,  C.  J.,  Coleridge,  Wightman,  and  Brie,  Js. 
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27.  Hill,  for  the  plaintiflF. — The  first  question  is  whether  there  hss 
been  a  forfeiture.  That  depends  on  the  intention  of  the  parties  u 
appearing  on  the  lease.  It  was  said  by  Lord  Tenterden,  in  Doe  dem. 
Davis  V.  Elsam,  Moo.  &  M.  189  (E.  C.  L.  R.  vol.  22),  that  provisoes 
for  re-entry  are  not  « to  be  construed  with  the  strictness  of  conditions 
at  common  law.  These  are  matters  of  contract  between  the  parties, 
and  should,  in  my  opinion,  be  construed  as  other  contracts;'*  and  tbls 
was  approved  of  and  acted  upon  by  this  Court  in  Doe  dem.  Muston  r. 
Gladwin,  6  Q.  B.  953,  961  (E.  C.  L.  R.  vol.  51).  Then  the  proviso  in 
this  lease  is  for  re-entry  in  case,  inter  alia,  Lumley  disposes  of  any  box 
(not  being  a  property  box)  "  for  any  longer  period  than  one  year  or 
season."  It  appears  on  the  case  that  the  season  of  1852  did  not  con- 
clude till  the  13th  August,  1852.  On  the  1st  August,  1852,  by  deed, 
Lumley  granted  boxes,  not  being  property  boxes,  for  one  year,  to  com- 
mence on  1st  February,  1853,  or  the  first  day  of  the  next  season.  He 
did  therefore  grant  a  lease  of  these  boxes  for  a  year  to  commence  in 
future,  concurrent  with  the  then  existing  lease  to  Brandus  &  Co^ 

♦fififtl  *^^^^^  ^^^  °^*  expire  till  28th  February,  1853,  so  that  he  had 
^  parted  with  the  boxes  for  more  than  one  year.  Bat  the  words 
of  the  covenant  restrain  the  power  to  lease  to  granting  leases  in  pos- 
session. Such  is  the  construction  always  put  upon  general  words  of 
this  sort :  2  Sugden  on  Powers  (7th  ed.),  345,  The  Countess  of  Sussex 
V,  Wroth,  Cro.  Eliz.  5 ;  which  case  has  always  been  acted  upon.  [Cole- 
ridge, J. — Does  it  follow  that,  because  a  power  to  grant  leases,  beyond 
what  the  donee  would  otherwise  have,  if  given  in  general  terms,  autho- 
rizes only  the  grant  of  leases  in  possession,  a  restriction  on  the  genenl 
power  to  lease  which  the  party  would  otherwise  have  is  to  receive  the 
same  construction  ?]  It  must  depend  entirely  on  the  intention  of  the 
parties  apparent  on  the  instrument.  In  the  present  case  there  is 
nothing  to  enlarge  the  prim&  facie  meaning  of  the  words. 

Then  there  is  a  covenant  not  to  encumber  the  premises.  A  jocg- 
ment  is,  under  stat.  1  &  2  Vict.  c.  110,  s.  13,  a  charge  on  real  estate; 
Ex  parte  Boyle,  8  De.  G.  M.  &  G.  615,  Johnson  r.  Holdsworth,  1  Sim. 
N.  S.  106.  The  mere  suffering  a  judgment  to  be  signed  would  proba- 
bly not  be  a  granting  of  an  encumbrance ;  but  in  this  case  the  defend- 
ant, when  he  gave  warrants  of  attorney,  must  have  intended  that  judg- 
ments should  be  signed,  and  so  have  intended  to  make  an  encumbrance. 
The  defeasance  to  the  warrant  of  attorney  of  6th  October,  1852,  to 
confess  judgment  for  680Z.,  expressly  states  that  the  judgment  was  to 
be  a  concurrent  security  with  the  indenture  of  1st  August,  1852,  vhich 
shows  that  the  intention  was  to  charge  the  theatre  by  a  judgment.  Nov, 
when  any  act  is  done  by  a  covenantor  with  intent  to  bring  about  a  result 
I'fiftQl  ^'^'^^j  ^f  done  *directly,  would  be  a  breach  of  the  covenant,  and 
■^  that  result  is  produced,  such  act  is  a  breach  of  covenant;  Doe 
lom.  Mitchinson  v.  Carter,  8  T.  R.  300,  Doe  dem.  Duke  of  Norfolk  r. 
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Uawke,  2  East,  481 ;  though  if  the  act  were  done  without  such  intent 
it  would  not  be  a  breach;  Doe  dem.  Mitchinson  v.  Carter,  8  T.  R.  57. 
The  same  principle  is  illustrated  by  a  class  of  cases  where  the  question 
has  been  whether  a  warrant  of  attorney  given  by  a  beneficed  clergyman 
is  avoided,  under  stat.  13  Eliz.  c.  20,  s.  1,  as  a  charge  on  the  benefice ; 
Colebrook  v.  Layton,  4  B.  &  Ad.  578  (E.  C.  L.  B.  vol.  24),  Saltmarshe 
r.  Hewett,  1  A.  &  E.  812  (E.  C.  L.  R.  vol.  28),  Hawkins  v.  Gathercole, 
1  Sim.  N.  S.  63. 

Then  the  facts  show  clearly  that  the  defendant  has  put  himself  into 
such  embarrassments  as  to  have  been  obliged  to  keep  the  theatre  closed, 
to  its  injury  :  that  is  evidence  of  a  breach  of  the  covenant  to  use  his  best 
endeavours  to  improve  it. 

The  last  point  is  as  to  the  waiver  of  the  forfeiture.  It  is  true  that 
a  proviso  for  re-entry,  however  worded,  does  not  make  the  lease  void 
on  a  forfeiture,  but  merely  makes  it  voidable  at  the  election  of  the 
lessor ;  and,  if  the  lessor,  knowing  of  a  forfeiture,  does  any  act  afiirm-* 
log  the  lease,  his  power  to  elect  is  determined.  Accepting  rent  is,  no 
doabt,  such  an  act.  But,  though  the  lessor  knows  of  one  or  more  for* 
feitures  and  waives  them,  his  doing  so  is  not,  even  in  equity,  a  waiver 
of  forfeitures  of  which  he  did  not  know ;  Thompson  v.  Guyon,  5  Sim. 
65.  This  is  important  here ;  for  when  the  alleged  waiver  took  place 
the  lessor  was  ignorant  of  several  of  the  breaches;  for  example,  it 
appears  that  he  was  ignorant  of  the  encumbrance  created  by  the  war- 
rant *of  attorney  for  580Z.  But  what  took  place  here  was  no  r:|t^fTA 
waiver.  Accepting  rent  would  of  course  be  a  waiver;  but  the  *- 
defendant  was  told  most  expressly  that  the  money  was  not  received  as 
rent.  The  question  is,  Did  the  lessor  elect  to  waive  ?  That  is  a  ques- 
tion of  his  intention,  not  of  that  of  the  payer  of  the  money. 

Sir  Fitzroy  Kelly^  for  the  defendants. — The  covenant  not  to  dispose 
of  boxes  or  stalls  for  a  longer  period  than  one  year  or  season  is  a 
restriction  on  the  general  powers  of  the  lessee  of  the  theatre,  and  must 
be  construed  with  a  reasonable  reference  to  the  mode  in  which  the 
theatre  is  used.  Boxes  and  stalls  always  are,  and  must  be,  disposed 
of,  to  the  booksellers  and  others,  before  the  season  begins ;  and,  if  the 
covenant  had  the  efiect  of  prohibiting  a  grant  of  boxes  for  a  season, 
^vhenever  made  before  the  season  began,  it  would  destroy  the  whole 
object  of  the  lease.  The  authorities  cited  show  that  an  enabling  power 
to  lease  is,  unless  the|  contrary  appears,  to  be  construed  as  a  power  to 
lease  in  possession  only ;  but  no  case  decides  that  a  restrictive  covenant 
is  to  be  so  construed,  especially  when  the  general  object  of  the  instru- 
ment shows  that  such  could  not  be  the  intention. 

The  covenant  against  encumbrances  is  in  terms  not  to  encumber  or 
charge  "  by  mortgaging  the  same  or  granting  any  rent-charges  or  any 
other  encumbrance  or  encumbrances  whatsoever."  These  words  point 
to  granting  an  encumbrance.     Every  man  who  fails  to  pay  his  debts 
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m  II.  Ill 

knows  that  the  natural  consequence  will  be  a  judgment,  which  will  be 
a  charge  on  his  estate ;  but  it  has  not  been  argued  that  the  failare  to 
pay  a  debt  is  a  breach  of  such  a  covenant  as  this.  The  law  looks  to 
the  immediate  cause,  not  the  remote.  The  encumbrance  is  occasioned 
*fi7n  ^y  ^^®  creditor  signing  and  registering  ^judgment,  not  by  the 
-*  debtor  contracting  the  debt,  even  though  he  facilitates  the  pro- 
ceedings at  law  by  giving  a  warrant  of  attorney.  The  case  would  be' 
different  if  it  was  done  with  fraudulent  intent  to  evade  the  covenaBt,  as 
in  Doe  dem.  Mitchinson  v.  Garter,  8  T.  R.  300:  but  no  fraud  is  foond; 
on  the  contrary,  it  is  expressly  said  that  all  the  judgments  were  for 
value. 

As  to  the  alleged  breach  of  covenant  in  not  improving  the  property, 
it  is  enough  to  say  that  the  covenantor  is  only  to  use  his  <«  utmost 
endeavours"  to  improve.  It  is  clear  that  from  first  to  last  the  lessee 
was  making  extreme  efforts  to  keep  the  theatre  open;  indeed  the 
plaintiff's  complaint  is  that  in  raising  money  for  that  purpose  be 
encumbered  it. 

Further,  supposing  there  was  a  breach  of  the  negative  covenants,  tbe 
proviso  for  re-entry  is  only  on  the  event  of  Lumley  making  default  in 
the  performance  of  the  covenants,  words  which  embrace  positive  bat  not 
negative  ones ;  Doe  dem.  Abdy  v.  Stevens,  3  B.  &  Ad.  299  (E.  C.  L  B. 
vol.  23).  [Lord  Campbell,  C.  J. — Assuming  that  the  parties  intended 
to  point  to  default  in  performance  of  any  covenant,  positive  or  negatiTC, 
what  other  words  could  they  have  used  to  express  that  intention?] 

Lastly,  there  was  a  waiver.  There  was  a  dispute  as  to  whether  tbe 
lease  was  already  forfeited ;  but  it  was  well  known  that,  unless  the  next 
quarter's  rent  was  paid,  it  would  be  then  forfeited.  The  lessee,  to  sare 
himself,  tenders  the  rent ;  the  lessor  takes  it :  he  says  he  will  not  take 
it  as  rent ;  but  it  is  not  ia  the  creditor's  choice  to  appropriate  money  as 
he  pleases  if  the  debtor  has  appropriated  it  to  a  particular  demand. 
When  Martelli  took  the  money  which  was  offered  to  him  as  rent,  tbe 
^^^.21  ^legal  consequence  was  that  the  rent  was  paid  and  tbe  forfeiture 
^  waived ;  it  was  not  in  bis  power  by  any  means  to  do  the  act  and 
yet  deny  its  legal  consequences.  Then  it  appears  that,  in  fact,  Martelli 
knew  of  all  the  forfeitures. 

H.  Hilly  in  reply,  waa  relieved  from  answering  the  point  as  to  tbe 
terms  of  the  proviso  for  re-entry.  On  the  others  he  was  heard.  Tbe 
Court  ultimately  expressed  their  opinion  to  be  that  it  must  be  taken  as 
the  fact  that,  when  the  tender  was  made,  Martelli  knew  of  all  tbe 
species  of  alleged  breaches,  but  was  not  aware  of  all  the  specific 
instances  of  each  species.  Our.  adv,  vulL 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  (November  26tb), 
delivered  judgment. 

This  is  an  ejectment  to  recover  a  house  and  premises,  commonly 
called  The  Opera  House,  or  Her  Majesty's  Theatre,  in  the  Haymarket, 
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on  the  forfeiture  of  a  lease  by  reason  of  alleged  breaches  of  covenant. 
The  lease,  bearing  date  10th  July,  1845,  was  granted  by  the  plaintiff  to 
the  defendant  Lumley,  as  to  part  for  66  years  and  as  to  other  part  for 
51  years;  and  it  contains  the  covenants  and  the  clause  of  re-entry  here- 
after mentioned  and  commented  upon.  We  are  to  say  :  1st,  Whether 
the  said  lease  has  been  under  the  circumstances  of  this  case  forfeited  ? 
and,  2d,  If  so,  whether  there  has  been  a  waiver  of  the  forfeiture  ? 

The  plaintiff  first  proceeds  upon  a  covenant,  whereby  the  lessee 
covenanted  that  he,  his  executors,  administrators,  and  assigns,  or  any 
of  them,  should  not  nor  would  at  any  time  thereafter,  during  the  said 
respective  terms  thereby  granted,  convert  the  said  theatre  or  opera 
hoose,  *or  any  part  thereof,  to  any  other  use  than  for  acting  or  r^njo 
performing  operas,  plays,  concerts,  balls,  masquerades,  assem-  ^ 
biles,  and  such  theatrical  and  other  public  diversions  and  entertain- 
ments as  had  been  usually  given  therein,  but  should  and  would,  during 
all  the  said  terms,  use  his  and  their  utmost  endeavours  to  improve  the 
ftame  for  that  use  and  purpose. 

In  support  of  the  alleged  breach  of  this  covenant,  the  case  finds  that 
<«the  defendant  entered  under  the  lease,  and  used  the.  premises  as  an 
opera  house,  as  mentioned  in  the  lease,  during  the  seasons  for  such 
entertainments,  namely  from  March  to  August  in  each  year,  up  to  the 
year  1852 ;  in  which  last-mentioned  year  the  season  closed  on  the  13th 
day  of  August.  From  the  date  of  the  lease  to  the  year  1852  the  house 
had  been  open ;  and  such  entertainments  had  taken  place  therein  every 
year  during  the  season.  Since  the  seasop  of  1852  the  bouse  has  not 
been  open  for  entertainments  of  any  sort;  but  it  has  not  been  converted 
to  any  other  uses  than  those  contemplated  by  the  lease  to  the  defend- 
ant." And  further  it  was  given  in  evidence  at  the  trial,  by  a  witness 
of  competent  skill,  « that  the  fact  of  the  house  not  having  been  opened 
Bince  1852  was,  in  his  judgment,  injurious  to  the  property." 

By  agreement  of  the  parses  we  have  power  to  draw  the  same  infer- 
ences as  a  jury  from  the  evidence  stated.  But  we  are  of  opinion  that 
the  plaintiff  has  not  substantiated  any  breach  of  this  covenant.  The 
negative  part  of  it  most  certainly  has  not  been  broken.  The  positive 
part  is  only  that  the  lessee  would  use  his  best  endeavours  to  improve 
the  theatre  for  the  use  and  purpose  to  which  it  was  destined,  which 
seems  to  refer  to  the  condition  of  the  theatre  as  to  repair,  and  fitness 
for  theatrical  "^performances,  not  to  its  being  opened  for  such  r^n^A 
performances  every  season :  at  any  rate,  there  is  no  evidence  ^ 
that  Mr.  Lumley  has  not  used  his  best  endeavours  to  keep  it  open 
every  season,  although  unfortunately  it  has  been  closed  since  1852. 
We  should  have  no  difficulty  in  drawing  the  inference  that  this  has 
been  injurious  to  the  property  by  bringing  rival  establishments  into 
fashion ;  but  the  covenant  relied  upon  is  not  framed  to  meet  such  a 
contingency. 
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An  attempt  is  made  to  bolster  up  the  evidence  of  this  breach  by 
resorting  to  the  warrants  of  attorney,  Judges'  orders,  and  jadgments, 
and  the  leases  or  mortgages  of  boxes  and  stalls,  hereinafter  mentioned; 
but  whatever  effect  thej  may  have  on  any  other  covenant,  we  think 
they  do  not  at  all  apply  to  this  covenant  about  improving  the  theatn 
for  its  proper  use  and  purpose. 

The  other  covenant  relied  upon  is  that  he  the  said  Lumlej,  Vfi 
executors,  administrators,  or  assigns,  or  any  of  them,  should  not  nor 
would,  at  any  time  during  the  said  respective  terms,  without  the  license 
and  consent  of  the  said  Croft,  his  executors,  administrators,  and  assigns, 
in  writing  for  that  purpose  first  had  and  obtained,  grant  away,  assign 
or  let,  charge  or  dispose  of  the  boxes  or  stalls  of  the  said  theatre,  or 
any  of  them  (with  an  immaterial  exception),  for  any  term  or  number  of 
years  whatsoever,  or  for  any  longer  period  than  one  year  or  season, 
nor  grant  any  seat  or  seats,  rights  or  privileges  of  admission  whatso- 
ever, in  or  to  the  said  boxes  or  stalls,  or  any  or  either  of  them  respect- 
ively, or  to  any  other  part  or  parts  of  the  said  theatre  to  any  person  or 
persons  whomsoever  for  any  longer  period  than  one  year  or  season,  nor 
charge  or  encumber  the  said  theatre,  or  the  income  thereof,  or  the 
*fi7^1  *'®^™^  thereby  granted,  or  either  *of  them,  or  any  part  thereof 
■^  respectively,  by  mortgaging  the  same,  or  granting  any  rent- 
charges  or  any  other  encumbrance  or  encumbrances  whatsoever. 

To  prove  a  breach  of  the  first  part  of  this  covenant  the  plaintiff  relies 
upon  an  indenture,  dated  1st  August,  1852,  between  Lumley  of  the  first 
part,  Joseph  Bacher  of  the  second  part,  William  Hughes  of  the  third  part* 
and  Thomas  Hughes  of  the  fourth  part,  whereby,  after  reciting  certain 
warrants  of  attorney  of  25th  June,  1852,  and  29th  July,  1852,  it  vss 
witnessed  that,  for  the  valuable  consideration  therein  mentioned,  Lumlej. 
with  the  privity  of  Bacher,  and  at  the  request  and  by  the  direction  cf 
William  Hughes,  did  grant  and  demise  to  Thomas  Hughes  16  boxes  in 
the  said  theatre,  numbered  and  describ^  as  therein  mentioned,  and 
certain  stalls  in  the  said  theatre,  together  with  free  and  uninterrupted 
admission  at  all  seasonable  times  into,  and  egress  and  regress  to  and 
from,  the  said  boxes  and  stalls,  &c. :  To  have  and  to  hold  the  said  boxes 
and  stalls  unto  the  said  Thomas  Hughes,  his  executors,  &c.,  from  the 
1st  day  of  February  then  next  ensuing,  or  from  such  subsequent  daj 
during  the  year  1853,  upon  which  the  said  theatre  or  opera  house  sfaooM 
be  first  opened  for  the  performance  of  operas  or  other  theatrical  enter- 
tainments, and  thenceforth  for  the  full  term  of  one  year  to  be  computed 
from  that  day :  provided,  nevertheless,  that  in  case  the  said  theatre  or 
opera  house  should  not  during  the  said  year  1853  be  opened  for  the 
public  performance  of  operas  or  other  theatrical  entertainments,  then, 
in  substitution  for  and  not  in  addition  to  the  said  term,  the  term  herebv 
granted  should  commence  on  the  first  day  in  any  ensuing  year  on  which 
day  the  said  theatre  or  opera  house  should  be  first  opened  for  the  pub- 
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lie  *performance  of  operas  or  other  theatrical  entertainments,  r^/^P^p 
and  the  same  term  should  thenceforth  continue  for  the  term  of  ^ 
one  year  computed  from  that  day,  subject  nevertheless  to  a  proviso  for 
redemption  on  payment  of  the  principal  sum  of  2500Z.  and  interest. 
The  plaintiff  contends  that,  although  this  lease  is  not  for  any  longer 
term  than  one  year  or  season,  yet,  as  it  is  not  a  lease  in  possession,  and 
as  it  would  not  expire  till  more  than  a  year  from  its  date,  it  is  an  in- 
fraction of  the  covenant. 

There  are  many  authorities  to  show  that,  if  there  be  a  power  to  lease 
for  a  term  of  years,  a  lease  for  that  term  must  be  in  possession ;  but 
we  do  not  think  that  those  authorities  are  by  any  means  conclusive  upon 
the  question  now  before  us.     This  is  not  a  power  to  lease  where  the 
lessor  could  not  grant  the  lease  from  the  estate  vested  in  him,  but  a 
covenant  in  restraint  of  the  power  of  leasing  which  the  defendant  Lum- 
ley  possesses  from  the  estate  vested  in  him ;  and  we  must  see  what  is 
the  object  of  the  covenant  and  the  fair  construction  to  be  put  upon  it 
according  to  the  intention  of  the  parties.     For  this  purpose  we  must 
look  to  the  nature  of  the  property  leased,  and  the  manner  in  which  it 
appears  to  be  managed.     Little  doubt  can  be  entertained  that  a  lease 
granted  one  day  after  a  season  had  terminated,  to  hold  from  the  first 
day  of  the  following  season  to  the  termination  of  that  season,  would 
be  no  violation  of  the  covenant ;  but  this  would  nevertheless  be  a  lease 
in  future.     This  lease  was  granted  twelve  days  before  the  season  of 
1852  closed ;  and  it  is  for  a  year  from  the  commencement  of  the  follow- 
ing season.     But  still  it  appears  only  to  be  meant  for  one  season,  as 
the  sublessee  could  take  no  benefit  from  it  during  any  part  of  the  sea- 
son of  1852,  and  it  appears  to  have  been  "^contemplated  that  he  r^nrjrr 
should  only  have  the  boxes  and  stalls  for  one  season,  whensoever  *- 
that  season  should  begin.    We  approve  of  the  rule  for  the  construction* 
of  covenants  in  a  lease  to  be  enforced  by  a  proviso  of  re-entry  as  laid* 
down  in  Doe  dem.  Davis  v.  Elsam,  Moo.  &  M.  189  (E.  C.  L.  R.  vol.  22),, 
and  Doe  dem.  Muston  v.  Gladwin,  6  Q.  B.  953  (E.  C.  L.  R.  vol.  51)  :• 
bat,  applying  that  rule  to  the  present  case,  we  do  not  think  that  there- 
was  any  forfeiture  by  the  lease  of  1st  August,  1852,  of  these  boxea 
and  stalls  to  Thomas  Hughes. 

We  now  come  to  more  serious  matter  adduced  to  establish  a  breach 
of  the  latter  part  of  the  second  covenant  against  charging  or  encum- 
bering the  theatre  or  the  terms  granted  by  the  lease,  or  either  of  them, 
or  any  part  thereof  respectively,  by  mortgaging  the  same  or  granting 
rent-charges  or  any  other  encumbrance  or  encumbrances  whatsoever. 
The  mere  grant  of  a  warrant  of  attorney  to  secure  a  just  debt,  or  the 
consent  to  a  Judge's  order  to  sign  judgment  in  a  bonfi  fide  action  to 
which  there  is  no  defence,  would  be  no  breach  of  this  covenant,  although 
it  might  lead  eventually  to  the  lease  being  taken  in  execution :  but  we 
are  of  opinion  that  it  has  been  broken  by  what  Mr.  Lumley  has  done 
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and  caused  to  be  done,  amoanting  to  a  positive  and  direct  and  act&tl 
charge  and  encumbrance  upon  the  theatre  and  the  two  terms  granted  bj 
the  lease  of  10th  July,  1845. 

Among  the  numerous  warrants  of  attorney  it  will  only  be  necessarr 
to  refer  to  that  dated  6th  October,  1852,  given  by  Lumley  to  William 
8.  P.  Hughes.  This  warrant  of  attorney,  in  as  far  as  it  authorized  the 
attorneys  named  in  it  to  appear  and  confess  an  action,  &c.,  isintbe 
*R'"R1  usual  "^general  form.  But  the  defeasance  shows  a  purpose  that 
^  that  should  be  done  by  Lumley 's  authority,  which  amounts  to  a 
charge  or  encumbrance  within  the  meaning  of  the  coyenant.  It  recites 
an  indenture  of  1st  August  preceding  between  Lumley,  Bacher,  Willian 
S.  P.  Hughes,  and  Thomas  Hughes,  whereby,  in  consideration  of  sums 
to  the  amount  of  2210Z.,  then  due  or  secured  to  William  S.  P.  Hughes, 
and  in  consideration  of  the  payment  by  William  S.  P.  Hughes  to 
Lumley  and  Bacher  of  the  further  sum  of  290Z.,  Lumley  and  Bacher 
shad  covenanted,  jointly  and  severally,  with  William  S.  P.  Hughes,  that 
'Jthey,  or  one  of  them,  should,  on  the  1st  day  of  February  then  next, 
>pay  to  William  S.  P.  Hughes  the  aggregate  sum  of  2500Z.,  with  interest, 
and  should  continue  to  pay  interest  for  the  same  at  5  per  cent,  till  the 
whole  was  paid,  it  was  expressly  agreed  between  Lumley  and  William 
S.  P.  Hughes,  with  the  privity  of  Bacher,  that  the  said  warrant  of 
attorney  was  made  and  given,  and  judgment,  to  be  entered  up  by  virtae 
thereof,  was  intended  as  a  concurrent  security  with  the  said  indenture 
for  better  secaring  to  William  S.  P.  Hughes  the  payment  of  the  said 
principal  sum  of  2902.,  part  of  the  said  aggregate  principal  sam  of 
2500Z.  and'  interest  upon  the  said  1st  day  of  February  as  before  men- 
tioned, and  that  judgment  should  forthwith,  or  at  such  time  there 
after  as  William  S.  P.  Hughes  should  think  fit,  be  entered  up  under 
the  authority  of  the  said  warrant  of  attorney,  and  be  registered;  but 
that  no  execution  should  be  taken  out  upon  the  judgment  until  de- 
fault in  payment  of  the  2902.  and  interest  on  the  1st  of  February ;  bu: 
in  case  of  such  default  it  should  be  lawful  for  William  8.  P.  Hughes 
immediately,  or  at  any  time  after  such  default,  to  issue  execution  against 
Lumley  for  the  2902.  and  interest. 

*fi7Ql       *Judgment  was  accordingly  signed  on  this  warrant  of  attorney 
-*  on  the  20th  day  of  October,  1852 ;  and  it  was  registered  by  Wil- 
liam S.  P.  Hughes  in  the  Common  Pleas  Registry  on  the  same  day,  and 
in  the  Middlesex  Registry  on  the  SOth  day  of  September,  1853. 

The  case  further  finds  that  «  William  S.  P.  Hughes  was  not  aware 
that  Lumley  was  lessee  of  the  opera  house  until  about  August,  1852 : 
but  that"  «'  in  the  course  of  the  negotiations  between  them  a  copy  of 
the  lease  was  handed  by  the  defendant  to  the  solicitor  of  the  said  Wil- 
liam S.  P.  Hughes." 

Now,  having  regard  to  these  facts,  and  to  the  13th  section  of  stat.  1 
&  2  Vict.  c.  110^  it  is  quite  clear  that  Lumley *8  interest  in  the  opera 
house  under  the  lease  from  the  plaintiff  was  actually  charged,  and  tliat 
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William  S.  P.  Hughes,  the  judgment-oreditor,  had  «« such  and  the  same 
remedies  in  a  Court  of  equity  against  the  hereditaments  so  charged" 
«as  he  would  be  entitled  to  in  case"  Lumley  <<  had  by  writing  under  his 
hand  agreed  to  charge  the  same  with  the  amount  of  such  judgment-debt 
and  interest  thereon."  It  seems  equally  clear  that  such  was  the  inten- 
tion of  Lumley  when  he  executed  the  warrant  of  attorney.  He  must 
be  taken  to  hay«  been  aware  of  the  statute,  and  to  have  intended  the 
necessary  consequence  of  his  own  act.  It  becomes  unnecessary,  there- 
fore, to  comment  upon  Saltmarshe  v.  Hewett,  1  A.  &  E.  812  (E.  C.  L. 
R.  Tol.  28),  Doe'  dem.  Duke  of  Norfolk  v.  Hawke,  2  East,  481,  and 
other  cases  cited,  which  have  really  no  application  to  such  a  state  of 
facts. 

A  point  was  made  that  the  proviso  of  re-entry  in  this  lease  would 
not  apply  to  the  breach  of  a  negative  ^covenant  against  charging  r^/>QQ 
or  encumbering :  but  during  the  argument  we  expressed  a  clear  ^ 
opinion  that  it  does. 

We  are  therefore  bound  to  come  to  the  conclusion  that  the  lease  had 
been  forfeited  ;  and  we  have  only  further  to  consider  "  whether  there 
has  been  a  waiver  of  the  forfeiture." 

This  depends  upon  the  effect  of  what  passed  on  the  27th  of  October, 
1854,  between  Mr.  Martelli,  representing  the  plaintiff,  and  Mr.  Barnes, 
representing  the  defendant  Lumley.     Certainly  Mr.  Martelli  always, 
most  resolutely,  insisted  both  by  his  letter,  and  by  word  of  mouth,  that 
he  would  receive  the  money  offered  as  compensation  for  the  occupation 
only,  and  not  as  rent  under  an  existing  lease,  and  that  he  would  reserve 
the  lessor's  right  of  re-entry ;  and,  at  the  moment  when  he  at  last  took 
up  the  mon^y,  he  repeated  the  expression  that  he  took  it  as  compensa- 
tion, not  as  rent,  reserving  the  right  of  re-entry.     But  there  is  an  estab- 
lished maxim  of  law  that,  when  money  is  paid,  it  is  to  be  applied  accord* 
ing  to  the  expressed  will  of  the  payer,  not  of  the  receiver.     If  the 
party  to  whom  the  money  is  offered  does  not  agree  to  apply  it  according 
to  the  expressed  will  of  the  party  offering  it,  he  must  refuse  it,  and 
stand  upon  the  rights  which  the  law  gives  him.     We  see  no  reason  why 
this  maxim  should  not  be  applied  to  the  transaction  in  question.     Mr. 
Martelli  might  have  refused  to  receive  the  money  offered  as  arrear  of 
rent ;  and  then  the  plaintiff  might  have  proceeded  for  the  forfeiture ; 
bat  Mr.  Barnes,  who  offered  the  money,  repeatedly  told  him  that,  if  the  , 
money  was  received,  it  was  to  be  received  and  applied  in  payment  of  the  ' 
arrear  of  rent  due  by  the  lease ;  and,  under  these  circumstances,  what- 
ever words  he  might  utter,  when,  acting  by  the  authority  of  the  r^igo^ 
*plaintifr,  he  took  up  the  money  and  carried  it  away,  in  point  of 
law  he  received  it  as  rent,  thereby  waiving  the  forfeiture  and  confirming 
the  lease. 

It  is  objected,  however,  that  the  case  does  not  expressly  find  that  Mr. 
Martelli  or  the  plaintiff  at  this  time  knew  of  all  the  warrants  of  attor- 
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ney  and  judgments  given  contrary  to  the  covenant.  We  are  at  liWny 
to  draw  inferences  of  fact ;  and,  from  the  evidence  stated,  it  may  be 
inferred  that  all  the  warrants  of  attorney  and  judgments  were  known 
to  the  plaintiff  or  his  agent :  at  any  rate  they  knew  full  well  that  the 
covenant  had  been  broken  by  various  charges  and  emcumbrances ;  and 
with  this  knowledge  the  rent  is  received.  Under  these  circumstances, 
we  do  not  think  that  the  effect  of  the  receipt  of  the  rent  in  waiving  the 
forfeiture  is  prevented  by  showing  that  this  breach  was  somewhat  more 
extensive  than  the  plaintiff  was  aware  of  when  the  rent  was  receiTel 
Suppose  a  farming  lease,  with  covenants  to  keep  the  buildings  in  repair, 
and  not  to  sell  manure  off  the  demised  premises,  with  a  clause  of  re-entrj 
for  breach  of  covenant,  and  the  landlord,  knowing  that  both  covenants 
had  been  broken  by  the  tenant  having  allowed  the  roof  of  the  dwelling- 
house  to  be  uncovered,  and  by  selling  ten  loads  of  manure  off  the  farm, 
receives  arrears  of  rent,  we  conceive  that  he  could  not  do  away  withthe 
effect  of  this  act,  as  a  waiver  of  the  forfeiture,  by  showing  that  there 
was  likewbe  a  shed  out  of  repair,  or  that  the  tenant  had  sold  another 
load  of  manure  off  the  farm,  of  which  he  had  not  been  informed  when 
the  rent  was  received  by  him. 

For  these  reasons  we  think  that  there  was  a  waiver  of  the  forfeiture. 
And  we  give  Judgment  for  the  defendant. 


*682]      *IN  THE  EXCHEQUER  CHAMBER. 

For  syllabusy  see  antei  p.  648. 

The  plaintiff  brought  error,  on  the  above  judgment,  in  the  Excheqaer 
Chamber.     The  case  was  argued  in  Hilary  Vacation,  1856.(a) 

Siigh  JTilly  for  the  plaintiff,  the  party  assigning  error. 

The  plaintiff  does  not  now  insist  on  a  breach  of  the  covenant  that  the 
defendant  would  use  his  utmost  endeavours  to  improve  the  property  for 
the  use  and  purpose  there  mentioned. 

Secondly,  as  to  the  covenant  not  to  grant  or  lease  boxes,  &c.,  for  more 
than  a  single  year  or  season.  The  Court  of  Queen's  Bench  has  decided* 
in  the  defendants'  favour,  that  this  has  not  been  broken.  The  plaintiff 
contends  that  a  breach  has  occurred.  The  stipulation  for  a  right  of 
re-entry  for  breach  of  covenant  is  a  contract,  and  not  to  be  constroed 
with  the  strictness  of  a  condition ;  Doe  dem.  Davis  v.  Elsam,  Moo.  & 
M.  189  (E.  C.  L.  R.  vol.  22),  Doe  dem.  Muston  v.  Gladwin,  6  Q.  B.  953, 
961  (E.  C.  L.  R.  vol.  51).  The  intention  of  the  parties  is  to  be  looked 
at.  Now  the  object  of  this  covenant  was,  to  prevent  the  revenue  of  the 
theatre  from  being  forestalled  by  its  being  forced  in  any  one  year :  for 

(a)  Febraary  2,  before  Cresswell,  WilliAinB,  and  Crowder,  Js.,  and  Pollock,  C.  B^  and  AMenoa 
and  Martin,  Bs. ;  and  on  Febraary  9,  before  the  aame  Judges,  with  the  exception  of  PoUoek,  C  B. 
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that  it  was  requisite  that  leases  should  be  granted  only  in  possession, 
not  reversion.  That,  at  any  rate,  is  the  construction  xvhich  would  be 
put  on  a  power  to  lease ;  2  Sugden  on  Powers,  345  (7th  ed.),  The  r^inQQ 
♦Countess  of  Sussex  v.  Wroth,  Cro.  Eliz.  5.  The  Court  of  Queen's  ^ 
Bench  distinguished  the  present  covenant  from  a  power  to  lease :  but, 
if  the  intention  of  the  parties  be  kept  in  view,  this  lease  is  as  completely 
a  breach  of  the  covenant  here,  as  it  would  be  an  excess  of  a  power  to 
lease.  It  clearly  would  be  in  violation  of  such  intention  if  there  were 
a  lease  of  the  property  granted  for  a  single  year,  and  then  for  another 
year,  and  so  on,  in  succession :  it  cannot  make  any  difference  whether 
Bocb  interests  are  granted  by  a  single  deed  or  by  distinct  deeds.  By 
the  deed  of  1st  August,  1852,  a  term  was  granted  which,  together  with 
what  was,  at  that  date,  unexpired  of  the  interest  granted  by  the  agree- 
ment of  20th  December,  1851,  exceeded  the  limitation  of  one  year  pre- 
scribed by  the  covenant,  as  it  would  terminate  at  the  earliest  on  1st 
February,  1854. 

As  to  the  covenant  not  to  encumber,  the  Court  of  Queen's  Bench  has 
decided  this  point  in  favour  of  the  plaintiff;  the  attempt  on  the  other 
side  will  be  to  impeach  this  decision.  Such  a  covenant  may  be  broken 
by  an  act  which  violates  it  either  directly  or  indirectly;  as  when  a 
warrant  of  attorney  was  given  with  the  express  purpose  of  enabling  a 
party  to  get  possession  of  a  lease,  that  was  holden  to  be  a  breach  of  a 
covenant  not  to  assign  the  lease ;  Doe  dem.  Mitchinson  v.  Carter,  8  T. 
R.  300.  Here  the  warrant  of  attorney  is  given  as  a  concurrent  security 
with  the  covenant  to  pay  money :  the  defeasance  of  the  warrant  of  2d 
November,  1852,  describes  the  warrant  as  a  *' collateral  security,*'  "for 
further  securing'*  the  debt ;  and  provisipn  is  expressly  made  for  regis- 
tration. W.  S.  P.  Hughes,  to  whom  the  warrant  of  attorney  was  given, 
knew  that  the  defendant  was  lessee  of  the  theatre.  The  registered  judg- 
ment, under  stat.  1  &  2  Vict.  c.  110,  *s.  13,  operated  as  a  charge  r^/»o j 
upon  the  defendant's  interest ;  Hawkins  v.  Gathercole,  1  Sim.  N. 
S.  63,  recognised  in  Johnson  v.  Holdsworth,  1  Sim.  N.  S.  106,  Ex  parte 
Boyle,  8  De  G.  M.  &  G.  515,  530.  The  decision  in  Hawkins  v.  Gather- 
cole  was  reversed  by  the  Lords  Justices  ;(a)  but  this  proceeded,  not  on 
1  denial  of  the  principle  now  asserted,  but  on  the  ground  that  the  pro* 
perty  then  in  question,  a  clergyman's  benefice,  was  not  an  interest  in 
land  within  the  Act.  But  this  property  might  be  taken  on  elegit,  as 
appears  from  Hughes  v.  Lumley,  4  E.  &  B.  274  (E.  C.  L.  R.  vol.  82). 

(He  then  argued  as  to  the  question  of  waiver,  citing  Doe  dem.  Cheny 
r.  iSatten,  1  Cowp.  243,  Webb  v.  Weatherby,  1  New  Ca.  502  (E.  C.  L. 
R.  vol.  27),  Blyth  v.  Dennett,  13  Com.  B.  178  (B.  C.  L.  R.  vol.  66), 
Doe  dem.  Bryan  v.  Bancks,  4  B.  &  Aid.  401  (E.  C.  L.  R.  vol.  6), 
Damper's  Case,  4  Rep.  119  b,(6)  Doe  dem.  Holmes  v.  Darby,  8  Taunt. 

(a)  Hawkins  v.  Gatheroole,  6  De  G.  M.  A  G.  1. 

(6)  See  notes  to  S.  C,  I  Smith's  Lead.  Ca.  29  (4th  ed.) 
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538  (E.  C.  L.  R.  vol.  4),  Bailey  v.  Mason,  2  Irish  Com.  L.  Rep.  582, 
Doe  dera.  Morecraft  v.  Meux,  4  B.  &  C.  606  (E.  C.  L.  R.  vol.  10), 
Jones  V.  Carter,  15  M.  &  W.  718,t  Doe  dem.  Nash  v.  Birch,  1  M.  i 
W.  402,t  Hyde  v.  Watts,  12  M.  &  W.  254.t  The  Court  having 
pronounced  no  judgment  on  this  point,  the  argument  is  not  farther  re- 
ported.) 

Sir  F,  Kelly^  contri. — [Pollock,  C.  B. — We  all  think  that  you  need 
not  discuss  the  question  of  breach  of  covenant  by  leasing  for  more  tkia 
a  year.] 

As  to  the  question  of  encumbrance.  The  covenant  not  to  encumber 
related  evidently  to  direct  charges,  such  as  mortgages,  not  to  acts  irbieh 
might,  by  subsequent  proceedings,  be  made  to  lead  to  a  charge.  The 
^r.Qr-1  ^subsequent  fact  of  registration  cannot  affect  the  question.  It  ij 
^  allowed,  in  the  judgment  of  the  Court  below,  that  the  mere  giving 
a  warrant  of  attorney  to  suffer  judgment  in  an  action  for  a  just  debt 
would  not  be  a  forfeiture.  If  it  would  not,  it  can  make  no  difference 
that  it  was  for  a  debt  arising  contemporaneously  with  the  giving  cf  the 
warrant.  It  is  true  that,  if  the  intention  expressly  be  to  create  % 
charge  on  a  particular  estate,  the  act  is  in  the  nature  of  an  encuoDbranee 
or  assignment.  That  is  the  true  distinction,  as  appears  by  the  tvo 
cases  of  Doe  dem.  Mitchinson  v.  Carter,  8  T.  R.  57,  300.  But  of  socb 
intention  there  is  no  evidence  here.  The  judgment  is  the  charge,  not 
the  warrant.  Even  the  judgment  can  only  be  enforced  in  a  Court  of 
equity  at  the  end  of  a  year  from  its  being  entered  up.  The  same  ob- 
jection, if  valid,  might  be  urged  if  judgment  were  suffered  by  defaalc, 
or  indeed  if  a  bill  of  exchange  were  accepted,  or  any  debt  whatever 
contracted.  An  unreasonable  defence  subjects  a  debtor,  if  be  become 
an  insolvent,  to  a  prolonged  imprisonment,  or,  if  he  become  »  bankrapt, 
to  a  refusal  of  his  certificate.  The  Court  of  Queen*s  Bench  appears  to 
havo  relied  upon  the  maxim  that  a  man  is  bound  to  know  the  cofise 
quences  of  his  own  acts :  and  he  is  so,  as  to  the  legal  results  as  against 
himself:  but  that  does  not  affect  a  question  depending  on  actual  know- 
ledge. The  distinction  between  what  creates  an  encumbrance  direetl; 
or  only  indirectly  was  pointed  out  in  Aberdeen  v.  KewlAod,  4  Sim. 
281. 

(On  the  question  of  waiver,  he  cited  16  Vin.  Abr.  278,  tit.  Ferment 
(M) ;  Anonymous  case  in  Cro.  Eliz.  68  ;(a)  Pinnel's  Case,  5  Rep.  117  a, 
Arnsby  v.  Woodward,  6  B.  &  C.  519  (E.  C,  L.  R.  vol.  13),  P«inant'a 
Case,  3  Rep.  64  a.) 

♦fiftfil       *J^^^  -^*7Z,  in  reply. — Aberdeen  v.  Newland  is  inconsistent 
J  with  Saltmarshe  v.  Hewett,  1  A.  &  E.  812  (E.  C.  L.  R  vol.  28), 
Colebrook  v.  Layton,  4  B.  &  Ad.  578  (E.  C.  L.  R.  vol.  24),  Shaw  ». 
Pritchard,  10  B.  &  C.  241  (E.  C.  L.  R.  vol.  21).  Cur.  adv.  vuU. 

(a)  See  Smith  r.  Trowsdale,  3  E.  A  B.  83  (E.  C.  L.  R.  roL  77). 
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Alderson,  B.,  in  the  same  Vacation  (February  20th,  1856),  delivered 
the  judgment  of  the  Court. 

This  case  was  heard  before  myself,  my  brothers  Cresswell,  Williams, 
Martin,  and  Crowder.  During  a  portion  of  the  argument  my  Lord 
Chief  Baron  was  with  us ;  but  he  did  not  hear  the  whole  of  the  argu- 
ment;  and  we  are  only  delivering  the  opinion  of  those  of  us  who  did  so. 
And  we  are  of  opinion  that  the  judgment  of  the  Court  of  Queen's  Bench 
ought  to  be  affirmed. 

There  are  two  questions :  1st,  Whether  on  the  case,  as  stated  by  Mr. 
Eayeij  there  has  been  a  forfeiture  of  the  lease  of  the  opera  house,  made 
to  the  defendant  dated  10th  July,  1845,  for  a  term  of  years ;  and  2dly, 
if  forfeited,  whether  that  forfeiture  has  been  waived  by  the  acceptance 
of  rent. 

The  forfeiture  was  claimed  on  three  grounds. 

First :  that  the  defendant  had  committed  a  breach  of  his  covenant  in 
not  having  used  his  best  endeavours  to  improve  the  theatre  for  the  pur- 
pose of  acting  operas,  plays,  &c.,  &c.  But  this  was  hardly  relied  on ; 
and  we  do  not  purpose  to  say  more  on  it  than  that  it  appears  to  us  clear 
that  this  ground  of  forfeiture  cannot  be  supported. 

The  second  breach  was  for  having  for  a  longer  time  than  one  year  let 
out  certain  boxes  and  seats  to  certain  persons. 

This  was  attempted  to  be  supported  by  showing  that,  *under  r^no^ 
a  deed  dated  20th  December,  1851,  defendant  had  granted  to  ^ 
Messrs.  Brandus  &  Co.  certain  boxes  therein  named  (with  others)  for 
one  whole  year,  beginning  1st  March,  1852 ;  and  that,  by  another  deed 
dated  1st  August,  1852,  he  had  granted  to  William  Samuel  Price  Hughes 
the  same  boxes  (with  others),  from  the  1st  February,  1853,  or  from  such 
subsequent  day  as  the  opera  house  might  be  opened  for  one  year.  So 
that  it  would  appear,  if  dates  were  accurately  observed,  that  these  boxes 
were  let,  although  not  to  the  same  person  or  by  the  same  deed,  but  by 
deeds  existing  at  the  same  time,  for  a  period  of  more  than  one  year 
altogether. 

But  we  think  that  here  the  fact  fails  to  establish  any  forfeiture.  The 
meaning  and  intention,  as  Mr.  Hill  very  properly  and  candidly  stated 
in  arguing  the  case,  is  to  be  looked  at.  The  plain  object  of  the  cove- 
nant was,  that  Mr.  Lumley  should  not  let  the  bonces,  &c.,  for  more  than 
one  season ;  and  this  he  has  complied  with,  if  we  construe  the  two  deeds 
reasonably.     This  ground  of  forfeiture  therefore  fails  also. 

The  third  ground  is  one  of  more  difficulty ;  and  this  was  decided  by 
the  Court  of  Queen's  Bench  in  the  plaintiff's  favour.  But  we  are  of  a 
different  opinion,  and  think  that  it  also  fails. 

One  of  the  stipulations  in  the  lease  is,  that  defendant  shall  not  charge 
or  encumber  the  said  theatre,  or  the  income  thereof,  or  the  terms 
granted,  or  either  of  them,  or  any  part  thereof,  by  mortgaging  the 
same,  or  granting  any  rent-charges,  or  any  other  encumbrance  or  encum- 
brances whatsoever.     And  this  covenant  it  is  said  that  he  has  broken. 
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And,  to  prove  this,  the  case  sets  forth  several  warrants  of  attorney 
*fi«ftl  ^^'®^>  respectively,  one  25th  June,  1852,  one  *29th  July,  1852, 

"^  two  6th  October,  1852,  and  one  2d  November,  1852 ;  all  of  which 
were  unsatisfied.  And  these  warrants  authorized  certain  attorneys  to 
confess  judgments  in  debt  for  moneys  borrowed.  The  second  mentioned 
expressly  that  judgment  was  to  be  entered  up  for  securing  the  amount 
of  debt,  and  the  costs  of  registering  the  judgment.  And  that  of  the 
2d  November  stated  that  it  was  for  a  further  and  collateral  security  for 
payment  of  the  sum  due,  and  that  judgment  should  be  entered  up  and 
be  registered.  Now  it  was  argued,  upon  this,  that  the  effect  of  these 
judgments,  so  registered,  is  to  create  an  equitable  charge  under  stat.  1 
&  2  Vict.  c.  110,  8.  13,  such  as  the  party  against  whom  the  judgment  ii 
signed  and  registered  could  have  himself  made,  to  be  enforced,  after  a 
period  therein  fixed,  against  him  in  a  Court  of  equity.  But  we  think 
this  case  is  to  be  governed  by  the  principles  laid  down  by  the  Court  of 
King's  Bench  in  Doe  dem.  Mitchinson  v.  Carter,  8  T.  R.  57.  There 
Lord  Kenyon  says  that  he  adopts  the  distinction  relied  on  by  the 
defendant's  counsel  between  acts  which  the  party  does  voluntarily  and 
those  that  pass  in  invitum ;  and  that  he  sees  no  difference  between  & 
judgment  obtained  in  consequence  of  an  action  resisted  and  a  judgment 
signed  under  a  warrant  of  attorney,  since  the  latter  is  merely  to  shorten 
the  process  and  to  lessen  the  expense  of  the  proceedings.  Here  this 
was  the  case.  The  debts  were  undisputed ;  the  warrants  of  attorney 
were  merely  given  to  save  time  and  to  lessen  expense.  The  greater 
effect  given  to  such  judgments  by  the  13th  section  of  stat.  14  2  Vict 
c.  110,  does  not  seem  to  us  to  make  any  difference.  The  covenant  here 
is  against  voluntary  acts  of  mortgaging  or  encumbering  on  the  part 
♦fiftQl  *^^  ^^^  lessee.     To  incur  the  debta  was  not  such  an  act.     All  the 

-^  same  consequences,  if  the  suit  had  been  adverse,  would  have  fol- 
lowed from  those  debts  alone.  As  Lord  Kenyon  says,  the  granting  a 
warrant  of  attorney  to  save  time  and  expense  makes  no  difference. 

But  it  is  said  that  here,  at  all  events,  in  the  warrant  of  attorney  of 
November  2d,  the  object  of  the  granting  it  is  stated  to  be  the  giving 
thereby  a  collateral  security  for  the  debt ;  and  the  registration  of  the 
judgment  is  expressly  mentioned  and  provided  for  therein ;  and  that 
this  brings  the  case  within  the  rule  laid  down  in  Doe  dem.  Mitchinson 
V,  Carter,  when  tried  a  second  time.  But  we  think  not :  for  in  that 
case  it  was  expressly  proved  that  the  intention  of  the  parties  was  to 
assign  the  lease,  and  that  the  mode  of  doing  so  by  means  of  a  warrant 
of  attorney  was  resorted  to  in  fraud  of  the  covenant  in  the  lease.  There 
is  no  such  pretence  here :  no  suggestion  could  be  made  on  the  facts 
stated  in  this  case  that  these  warrants  of  attorney  were  given  in  fraud 
of  and  to  avoid  the  consequence  of  a  forfeiture  of  the  lease  by  a  breach 
of  the  covenant  not  to  mortgage  or  encumber. 
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We  therefore  think  that  this  third  breach  of  covenant  fails,  and  that 
there  has  been  no  forfeiture  of  this  lease  at  all. 

Our  opinion,  thus  formed,  makes  it  unnecessary  for  us  to  consider 
whether  the  forfeiture,  had  there  been  one,  would  have  been  waived  by 
the  circumstances  stated  in  the  case.  The  result  is  the  same,  as  there 
was  no  forfeiture.  We  all  agree  that  the  judgment  of  the  Queen's  Bench 
should  be  affirmed.  Judgment  affirmed. 

That  a  receipt  of  or  distress  for  rent  Jackson  v,  Sheldon,  5  Cowen,  448 ; 
accruing  subsequently  to  a  forfeiture  Gamp  v.  Pulon,  5  Barbour  Sup.  Ct.  91; 
known  to  the  lessor  is  a  waiver  of  it,  Clarke  v,  Cummings,  Ibid.  339 ;  Hun- 
see  Jackson  v.  Brownson,  7  Johnson,  ter  v.  Osterhoudt,  11  Barbour  Sup. 
227;  Jackson  ».  Allen,  3  Cowen,  220;  Ct.  33. 


♦The  QUEEN,  on  the  prosecution  of  MATTHEW  HENRY  ^^^q^ 
CO  WELL  and  CHARLES  BROCK,  v.  EDWARD  FRE-  L  ^^" 
DERICK  WILKS,  THOMAS  WILKS,  and  JOHN  WALLER. 
Nov.  22. 

One  of  three  defendants  jointly  indicted  for  misdemeanoar  at  the  Central  Criminal  Court,  obtained 
a  certiorari  from  a  Judge  at  Chambers,  to  remove  the  indictment  into  the  Queen's  ficnch,  and 
entered  into  recognisance,  conditioned  to  pay  the  costs  of  the  prosecution  if  he  was  convicted, 
to  appear,  plead,  and  try.  The  other  defendants  concurred,  but  entered  into  recognisance  only 
to  appear,  plead,  and  try. 

On  motion  for  a  procedendo,  it  was  suggested  that  this  course  created  hardship  on  the  prosecutor, 
as,  if  the  party  removing  were  acquitted,  but  the  others  convicted,  the  prosecutor  would  have 
no  security  for  costs. 

Held,  nevertheless,  that  the  Judge  had  a  discretion,  the  exercise  of  which  the  Court  would  not 
review :  and  the  procedendo  was  refused. 

BoDKix,  in  this  Term  (November  17th),  obtained  a  rule  calling  on  the 
defendant  to  show  cause  why  the  writ  of  certiorari,  issued  at  the  instance 
of  Edward  Frederick  Wilks,  to  remove  into  this  Court  an  indictment, 
found  at  the  Central  Criminal  Court  against  the  defendants  for  certain 
conspiracies  and  misdemeanours,  should  not  be  quashed,  and  a  writ  of 
procedendo  issued. 

From  the  aflSdavit,  on  which  the  rule  was  obtained,  it  appeared  that 
the  indictment  was  found  against  the  three  defendants  at  the  Sessions 
holdcn  on  17th  September,  1855,  and  that  it  had  beeh  removed  by  cer- 
tiorari at  the  instance  of  Edward  Frederick  Wilks  alone.  That  E.  P. 
Wilks  alone  had  found  sureties  for  costs ;  and  that,  in  the  event  of  hiti 
acquittal,  the  prosecutors  would  have  to  bear  the  costs  of  the  trial  in 
the  Queen's  Bench,  after  having  already  paid  all  the  costs  that  would 
have  fallen  upon  them  had  the  indictment  been  tried  at  the  Central 
Criminal  Court,  inasmuch  |s  the  certiorari  was  not  issued  till  the  second 
day  of  the  said  Sessions,  after  briefs  had  been  delivered  to  counsel  and 
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*M'il  ^^^  ^^^^  P^^^  *thereon.     That  Thomas  Wilks  was  the  son  of  E. 

-^  F.  Wilks,  and  J.  Waller  was  his  clerk ;  and  that  the  same  firm 
of  solicitors  acted  as  solicitors  for  all  three.  That  in  the  affidavit  of  E. 
F.  Wilks,  upon  which  the  certiciari  was  granttjd,  it  was  stated  that  T. 
Wilks  and  J.  Waller  were  willing  to  consent  to  the  removal  of  the  indict- 
ment at  the  instance  of  E.  F.  Wilks. 

In  answer  it  was  deposed  that  the  certiorari  was  obtained  on  applica- 
tion to  Willes,  J.  That  E.  F.  Wilks,  on  19th  September,  1855,  entered 
into  recognisances  to  appear  and  plead  in  the  present  Term,  and  to  try 
at  the  sittings  thereafter,  and  to  pay  costs  in  the  event  of  convicuon. 
That  T.  Wilks  and  J.  Waller,  on  2l8t  September,  1855,  entered  into 
recognisances  to  appear  and  plead  this  Term,  and  try  at  the  sittings 
thereafter.  That,  on  the  first  day  of  this  Term,  all  the  defendants 
appeared  and  pleaded,  and,  on  14th  November,  1855,  gave  notice  of 
trial,  and  had  entered  the  cause  for  trial  for  the  sittings  after  this  Term. 
That  no  objection  was  made  by  the  prosecutors  till  a  letter  was  sent, 
dated  13th  November,  1855,  in  which  the  solicitors  for  the  prosecution 
inquired  of  the  solicitors  for  the  defence  if  T.  Wilks  and  J.  Waller 
would  find  sureties  for  the  costs  of  the  trial,  without  a  hostile  applica- 
tion being  made ;  to  which  the  solicitors  of  the  defence,  by  letter  datei 
14th  November,  1855,  answered  that  the  obligation  to  find  sureties  for 
costs  was  only  on  the  party  who  obtained  the  certiorari,  and  no  more 
expense  would  be  incurred  by  the  prosecutors  from  there  being  three 
defendants  than  if  there  were  one  only. 
*rtQ91       ^'  '^'  ^i/f^^^  iiow  showed  cause. — This  application  *i8  under- 

■^  stood  to  have  been  made  on  the  authority  of  Rcgina  ».  Probert 
1  Dearsl.  Cr.  Ca.  30.  There,  as  here,  one  of  three  defendants  obtainel 
a  certiorari  (a)  all  concurring;  and  Grompton,  J.,  thought  that  all  shoald 
ent^r  into  recognisances :  and  finally,  by  consent,  the  party  removing 
entered  into  recognisances  to  pay  the  costs  of  the  prosecution  in  case 
of  the  conviction  of  himself,  of  both  or  of  either  of  the  other  two 
defendants.  By  stat.  5  &  6  W.  &  M.  c.  11,  s.  2  (made  perpetual  by 
Stat.  8  &  9  W.  3,  c.  33),  ^'  all  the  parties  indicted,  prosecuting  such 
certiorari,"  that  is,  from  general  or  quarter  sessions,  must  enter  into 
recognisances  to  appear  and  plead,  and  cause  the  issue  to  be  tried  at 
the  next  assizes,  &c. ;  and,  by  sect.  3,  the  recognisance  is  not  to  be 
discharged  till  the  costs  of  the  prosecution  be  paid,  in  case  of  convic- 
tion.  Stat.  5  &  6  W.  4,  c.  33,  extends  this  to  indictments  removed 
from  any  Court  of  sessions,  assize,  oyer  and  terminer,  gaol  delivery,  or 
any  other  Court.  Under  this  last  statute,  this  Court  refused  a  mlc  for 
a  procedendo  where  two  only  out  of  thirty-three  defendants  had  removed 
an  indictment  and  given  recognisance ;  Rex  v.  Boxall,  4  A.  &  £.  513 
(E.  C.  L.  R.  vol.  31).     The  removal  by  one  removes  as  to  all,  as  appears 

(a)  It  does  not  appear  from  the  statement  of  facts  in  the  report  whether  the  party  remoriBi:. 
or  the  others,  had  entered  into  any  and  what  recognisances,  from  the  report  of  the  argwBent  it 
leems  that  the  others  had  not,  at  any  rate,  entered  into  recognisances  to  pay  costs. 
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ly  the  case  last  cited,  and  as  was  also  the  case  before  stat.  5  &  6  W. 
k  M.  c.  11,  and  stat.  21  Ja.  1,  c.  8,  s.  8,  which  required  recognisances 
conditioned  for  the  payment  of  costs ;  Anonymous  (a)  case  in  March, 
The  party  applying  for  the  recognisance  is  not  to  be  deprived  of  a 
certiorari  because  he  has  no  power  to  *compel  the  others  to  enter  r*/.qq 
into  recognisances ;  4  Hawkins  PI.  Cr.  155  (7th  ed.),  B.  ii.  c.  27,  *- 
8.  51.  [WiGHTMAN,  J. — He  might  enter  into  a  recognisance  for  pay- 
ment by  them.  The  concurrence  of  all  the  defendants  was  held  to  be  neces* 
s&ry  in  Rex  v.  Hunt,  2  Chit.  Rep.  130  (E.  C.  L.  R.  vol.  18).{6)  ]  All  must 
concur,  and  must  enter  into  recognisances  to  plead  and  try.  [2>f;n- 
mauy  for  the  prosecution. — In  Regina  v.  Foulkes,  1  L.  M.  &  P.  720, 
Patteson,  J.,  allowed  a  certiorari  on  the  application  of  one  of  several 
defendants,  without  the  consent  of  the  rest,  he  entering  into  recogni- 
sances to  pay  costs  if  any  one  were  convicted :  the  Crown  ofiBcer  there 
said  that  there  was  no  precedent  for  such  a  course.  Lord  Campbell, 
C.  J. — Stat.  16  &  17  Vict.  c.  30,  s.  5,  enacts :  "  that  whenever  any 
writ  of  certiorari  to  remove  an  indictment  into  the  said  Court'*  (of 
Queen's  Bench)  ^'  shall  be  awarded  at  the  instance  of  a  defendant  or 
defendants,  the  recognisance  ndw  by  law  required  to  be  entered  into 
before  the  allowance  of  £uch  writ  shall  contain  the  further  provision 
following :  that  is  to  say,  that  the  defendant  or  defendants,  in  case  he 
or  they  shall  be  convicted,  shall  pay  the  prosecutor  his  costs  incurred 
subsequent  to  the  removal  of  such  indictment."]  Such  a  proceeding  as 
took  place  in  Regina  v.  Foulkes  appears  never  to  have  been  ordered 
except  by  consent.  The  hardship  suggested,  as  likely  to  arise  if  E.  F. 
Wilks  alone  is  acquitted,  can  arise  only  on  the  supposition  that  he  is 
unjustly  charged.  The  attempt  here  is  to  review  the  exercise  of  the 
discretion  of  the  Judge  at  Chambers.  If  he  has  been  misled,  the  appli- 
cation should  be  made  to  him.     The  Court  then  called  on 

*Denman^  contrst. — The  more  respectful  mode  appears  to  be  r^f^Q^ 
that  now  adopted.  [Wiqhtman,  J. — ^You  say  iroprovid^  emana-  '- 
vit.]  That  is  so :  and  it  seems  that  the  terms  of  the  recognisance  are 
in  the  discretion  of  the  Judge  or  Court.  Regina  t;.  Probert,  1  Dearsl. 
Cr.  G.  30,  is  a  strong  authority  for  not  allowing  the  certiorari  without 
some  such  protection  as  was  there  given  to  the  prosecutor.  The  cer« 
tiorari  here  was  obtained  ex  parte ;  and,  if  there  be  no  modification  of 
the  proceeding,  will  occasion  much  hardship. 

Lord  Campbell,  C.  J. — A  rule  has  been  laid  down  that,  where  a 
Judge  has  a  discretion,  the  Courts  will  not  review  his  exercise  of  such 
discretion.  The  Judge  certainly  had  here  a  discretion  as  to  granting  a 
certiorari ;  and  no  fraud  or  misrepresentation  of  facts  is  suggested.  I 
always  thought  the  rule  very  useful ;  a  different  rule  would  be  most 

(a)  March,  27. 

(6)  It  appears  that  aU  the  defeadanU  were  required  to  enter  into  recogniBanoee  to  take  their 
trial  at  the  next  assizes. 
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inconvenient.     It  is  very  fairly  admitted  that  this  is  a  matter  of  dis- 
cretion, and  that  the  Judge  has  done  nothing  he  had  not  the  power  to 
do.     We  ought  not  therefore  to  allow  a  procedendo. 
GoLSRiDGB,  WiGHTMAN,  and  Erlb,  Js.,  concurred. 

Rule  discharged. 


*695]  *JOHN  BELL  v.  WOODBURN  POSTLETHWAITE.  Nov,  23. 

An  arbitrator  appointed  ander  the  Common  Lair  Prooedare  Act,  1864,  sect  3,  has  no  power  ota 
the  coatn  either  of  the  caase,  reference,  or  award,  unless  the  rule  or  order  appointing  the  arbi- 
trator gives  it  to  him ;  and  where  the  rule  Is  silent,  the  successful  part j,  under  such  a  refereoee, 
can  have  no  costs.  But  in  a  case  where  it  appeared  that  the  parties  had  drawn  up  the  mk  ii 
a  general  form,  under  the  mistaken  belief  tiiat  nothing  being  said  the  costs  would  abide  th« 
event,  the  Court,  after  the  award  had  been  published,  amended  the  rule  of  reference,  so  u  u 
make  it  express  the  intention  of  the  Court 

Jacobs,  in  this  Term,  obtained  a  rule  calling  on  the  defendant  to 
show  cause  why  the  Master  should  not  tax  the  plaintiff's  costs  of  tKe 
cause  and  of  the  award  and  reference  in  this  cause,  or  why  the  rule 
referring  the  cause  should  not  be  amended.  The  rule  was  obtaioed  on 
an  affidavit,  by  which  it  appeared  that  the  action  was  on  a  builder's 
bill ;  that  a  rule  was  made  absolute  in  this  Court  <<  tbat  the  matters  in 
dispute  be  referred  to  Theophilus  Ingham,  Esquire,  judge  of  the  West- 
moreland County  Court."  The  judge  of  the  county  court  awarded  to 
the  plaintiff  1012.  10«.  8c2.,  and  the  costs  of  the  reference  and  award. 
The  Master  refused  to  tax  the  costs,  on  the  ground  that  the  rale  of 
reference  was  silent  as  to  costs.  It  was  sworn  that  the  rale  of  refer- 
ence was  drawn  up  in  this  form  under  the  belief  that,  the  rule  being 
silent,  the  costs  would  abide  the  event. 

Stephen  Temple  now  showed  cause. — Leggo  v.  Young,  16  Com.  B. 
626  (E.  C.  L.  R.  vol.  81),  is  an  authority  against  the  rule.  [Lord 
Campbell,  C.  J. — That  is  an  authority  against  ordering  the  Master  to 
tax  the  costs.  But  if  the  rule  has  been  drawn  up  by  mistake  in  a 
wrong  form  it  may  be  amended.]  It  does  not  appear  to  have  been  a 
mistake.  The  rule  was  made  absolute  in  this  Court,  nothing  being  said 
♦flPfil  ^^^^'  costs.  *[CbLERiDGE,  J. — The  defendant  does  not  suggest 
^  that  he  consented  to  the  reference  on  the  terms  that  there  should 
be  no  costs  ?]  No ;  it  is  sworn  by  the  plaintiff  that  he  supposed  the 
costs  would  abide  the  event ;  and  no  doubt  that  is  true ;  but  it  was  DOt 
said. 

Jacobs  was  not  called  on  to  support  his  rule. 

Lord  Campbell,  C.  J. — ^We  must  be  regulated  by  that  which  this 
Court  intended  to  be  the  rule,  when  it  made  the  order  referring  the 
cause.  The  Master  informs  us  that,  when  the  rule  was  drawn  up  in  the 
rule  office,  the  representatives  of  both  the  parties  agreed  that  the  rule 
should  be  drawn  up  in  this  form,  because  they  thought  the  costs  would 
then  abide  the  event.     The  case  in  the  Common  Pleas  shows  they  were 
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mistaken ;  the  taxing  Master  therefore  was  right  in  refusing  to  tax  the 
costs ;  but  we  can  amend  our  rule  by  ordering  that  it  should  be  drawn 
up  nunc  pro  tunc  as  it  was  understood  at  the  time,  and  as  it  would  have 
been  drawn  up  but  for  the  mistake. 
Per  C¥RiAM.(a) 

Rule  absolute,  without  costs,  to  amend  the  rule  of  reference. 

(a)  Lord  CampbeU,  C.  J.,  Coleridge  and  Wightman,  Js. 


*In  the  matter  of  a  plaint  in  the  County  Court  of  WILTSHIRE,  r^^nq^j 
holden  at  BRADFORD,  Between  ISAAC  CHIVERS  and  L  ^^ ' 
MARIA  bis  wife.  Plaintiffs,  and  MARY  OWEN  SAVAGE,  Defend^ 
ant.    Nov.  23. 

Od  a  plaint  in  a  connty  eoart  for  false  impriaonment»  the  eridenee  was  that  defendant  directed 
tbd  police  to  arrest  plaintiff  on  a  charge  of  felonj,  which  the  police  did.  The  charge  was 
uofoanded  in  fact.  The  jndge  of  the  connty  conrt,  in  his  judgment^  nsed  expressions  indicat- 
ing that  he  gare  the  damages  in  respect  of  the  unfounded  charge  of  felonj.  On  a  rule  for  a 
prohibition^ 

Beld :  that  the  cause  of  action  alleged  in  the  plaint  being  one  over  which  the  judge  had  jurisdic- 
tion, and  the  eridence  baring  proved  it,  prohibition  would  not  lie,  eren  on  the  assumption  that 
the  judge,  in  estimating  the  damages,  erroneouslj  took  into  consideration  matters  the  subject 
of  an  action  for  malicioua  prosecution,  and  therefore  not  within  his  jurisdiction. 

T.  W.  Saunders,  in  this  Term,  obtained  a  rule  calling  on  the  defend- 
ant in  the  above  plaint  to  show  cause  why  an  order  of  Willes,  J.,  for  a 
prohibition  should  not  be  set  aside. 

From  the  affidavits,  on  both  sides,  it  appeared  that  the  particulars 
endorsed  on  the  plea  were,  that  the  defendant  did  ''  assault  and  imprison 
and  did  detain  in  custody"  the  female,  "without  any  reasonable  or  pro- 
bable cause."  On  the  trial,  before  the  judge  of  the  county  court,  the 
defendant's  attorney  objected  to  the  jurisdiction,  citing  Jones  v.  Currey, 
2  L.  M.  &  P.  474 :  but  the  judge  decided  that,  as  the  plaint  was  for 
false  imprisonment,  over  which  he  had  jurisdiction,  he  must  hear  the 
evidence.  Evidence  was  then  given  by  which  it  appeared  that  the 
female  plaintiff  had  been  cook  to  the  defendant,  and  left  her  service. 
Immediately  after  the  plaintiff  had  quitted  the  house  with  her  boxes, 
some  silver  spoons  were  missed ;  the  defendant  sent  for  a  policeman, 
^ho  followed  the  plaintiff,  took  her  into  custody  on  a  charge  of  stealing 
the  spoons,  and  brought  her  before  a  magistrate.  In  *the  mean  rj^/»Qo 
time  the  spoons  were  found  in  the  defendant's  breakfast  parlour.  *- 
The  plaintiff  was  therefore  discharged  by  the  magistrate;  but  the 
defendant  continued  to  assert  her  belief  that  the  plaintiff  had  stolen 
the  spoons,  though  she  had  not  carried  them  away.  These  facts  being 
in  evidence,  the  objection  was  renewed  that  the  cause  of  action,  if  any, 
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was  for  a  malicious  prosecution.  The  judge  adjourned  the  cause  for  a 
month,  and  then  delivered  a  long  written  judgment.  In  the  course  of 
this  judgment  he  stated  that  the  word  ^^  prosecution"  had  a  limited  and 
technical  meaning,  and  '^  import  the  use  and  the  putting  in  action 
against  an  accused  party  of  some  or  one  of  the  forms  and  instruments 
which  the  law  provides  for  making  wrongdoers  amenable  to  its  penalties," 
and  that  the  present  case  "  is  wholly  wanting  in  the  requisite  ingre-  • 
dients,  there  being  neither  warrant,  information,  or  deposition  in  writing, 
indictment,  recognisance,  or  in  short  the  least  resemblance  of  what  in 
my  judgment  is  necessary  to  constitute  a  legal  prosecution."  And  on 
the  whole  judgment  it  seemed  that  the  judge  thought  that,  if  the  defend- 
ant without  reasonable  and  probable  cause  made  an  unfounded  charge 
of  felony  to  a  constable,  who,  believing  the  charge,  in  the  exercise  of 
his  own  discretion  and  without  any  directions  to  that  effect  took  the 
plaintiff  into  custody,  there  was  a  cause  of  action  over  which  he  had 
jurisdiction ;  and  he  estimated  the  damages,  apparently  on  this  princi- 
ple, at  30Z.  But  it  also  appeared  throughout  the  judgment  that,  though 
the  judge  did  not  seem  to  consider  it  material,  he  thought  it  proved  that 
the  constable  in  arresting  the  plaintiff  acted  at  the  express  instance  of 
the  defendant.  And  a  deponent  who  had  been  defendant's  advocate  at 
♦fiQQl  ^^^  county  court,  stated,  in  the  affidavit  on  *which  the  order  for 
-*  the  prohibition  was  obtained,  that  there  was  no  proof  at  the 
hearing  of  the  defendant  having  participated  in  the  arrest  of  the  plaintiff 
"  other  than  that  she  gave  information  to  the  inspector  of  police,  and 
directed  him  to  pursue  after  and  take  her." 

Montague  Chambers  and  Morgan  Lloyd  now  showed  cau8e.(a)— This 
is  in  substance  an  action  for  a  malicious  prosecution,  over  which  the 
county  court  has  no  jurisdiction  ;  Jones  v,  Currey,  2  L.  M.  4  P.  474. 
[WiGHTMAN,  J. — In  that  case  the  plaint  included  a  charge,  in  terms, 
for  maliciously  causing  the  plaintiff's  wife  to  be  wrongfully  charged 
with  stealing  a  shawl.  Here  the  plaint  is  confined  to  false  inaprison- 
ment.]  It  is  true  that  the  plaint  here  was  such  that  the  judge  of  the 
county  court  was  bound  to  hear  the  case.  But,  when  on  the  facts  it 
appeared  that  the  gist  of  the  action  was  for  putting  the  law  in  motion 
without  reasonable  cause,  he  should  have  stopped.  A  court  cannot 
usurp  jurisdiction  by  shaping  the  proceedings  so  as  to  be  formally  right. 
Here  the  judge  of  the  county  court  thought  the  defendant  liable  for 
giving  false  information  to  a  constable,  who  afterwards,  in  consequence 
of  believing  it,  arrested  the  plaintiff.  But,  had  the  pleadings  been  as 
in  the  superior  Courts,  that  would  have  proved  a  plea  of  Not  guilty  in 
an  action  of  trespass ;  Barber  v.  Rollinson,  1  Cr.  &  M.  330  ;t  though  an 
acCion  on  the  case  for  maliciously  making  an  unfounded  charge  might 
li<r.  Whether  it  be  a  justice  or  a  constable  who  acts  in  consequence  of 
tl>>  defendant's  charge,  the  defendant  cannot  be  responsible  for  tha*  dct, 

(a)  Before  Lord  Campbell,  C.  J.,  Coleridge,  Wigbtman,  and  Brie  '  ^ 
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unless  the  change  was  malicious  and  without  reasonable  *and  r^^/xrx 
probable  cause ;  and  then  the  action  is  one  over  which  the  county  ^ 
court  has  not  jurisdiction. 

Montague  Smith  and  21  W.  Saunders,  in  support  of  the  rule.-— 
The  question  on  this  rule  is,  Whether  the  county  court  had  jurisdiction. 
Assuming,  for  the  purposes  of  the  argument,  that  the  judge  mistook  the 
JaTV',  and  gave  excessive  damages,  this  rule  must  nevertheless  be  .abso- 
lute if  he  had  jurisdiction.  The  plaint  is  for  assault  and  imprisonment ; 
and  it  has  not  been  denied  that  the  county  court  had  jurisdiction  to  try 
that.  The  evidence  was,  as  is  truly  stated  on  the  affidavit,  that  the  de- 
fendant gave  information  to  the  inspector  of  police,  and  directed  him  to 
pursue  the  plaintilT  and  take  her,  which  he  did ;  and  it  appears  by  the 
judgment  that  this  evidence  was  believed.  The  distinction  is  clearly 
pointed  out  in  West  v.  Smallwood,  3  M.  &  W.  418,t  and  Barber  v.  Rol- 
linson.  Where  the  defendant  in  an  action  for  false  imprisonment  is 
shown  to  have  been  a  party  to  the  actual  arrest,  he  is  liable  unless  he 
plead  and  prove  a  justification.  If  the  actual  arrest  is  not  the  ac^  of 
the  defendant,  then  trespass  for  imprisonment  does  not  lie,  though,  if 
the  arrest  was  in  consequence  of  the  defendant  having  maliciously  and 
without  probable  cause  made  an  unfounded  charge,  an  action  on  the 
case  will  lie.  Here  on  the  evidence  and  finding  the  imprisonment  was 
bj  the  express  procurement  of  the  defendant ;  and  she  had  no  justifi- 
cation. Then  in  appreciating  the  damages  for  an  assault  and  imprison- 
ment the  surrounding  circumstances  ought  to  be  taken  into  account. 

Our,  adv,  vtdt. 

*Lord  Campbell,  C.  J.,  on  a  subsequent  day  in  this  term  r^^r^^ 
(November  26th),  delivered  judgment.  '- 

Id  a  case  that  was  before  us,  on  Friday  last,  of  a  prohibition  to  the 
county  court  of  Wiltshire,  on  the  ground  that,  under  colour  of  proceed- 
ing upon  a  plaint  for  a  trespass  by  false  imprisonment,  the  complainant 
and  the  Court  were  in  fact  proceeding  to  try  a  case  of  malicious  prose- 
cution which  was  not  within  the  jurisdiction  of  the  Court,  we  are  of 
opinion  that  the  rule  for  rescinding  the  Judge's  order  should  be  made 
absolute. 

The  plaint,  as  appears  by  the  particulars,  was  for  a  trespass  by  false 
imprisonment,  a  matter  clearly  within  the  jurisdiction  of  the  Court; 
and  there  was  evidence  to  show  that  the  defendant  upon  a  suspicion  of 
felony  had,  not  merely  made  a  complaint  and  charge  to  the  police,  upon 
which  they  had  of  themselves  acted  and  taken  the  plaintiff  into  custody, 
in  which  case  trespass  for  false  imprisonment  would  not  have  been 
maintainable,  but  the  defendant  had  expressly  directed  the  police  to 
take  the  plaintiff  into  custody,  which  was  an  imprisonment  by  the  de- 
fendant for  which  trespass  would  lie.  Upon  a  plaint  for  that  act  of 
trespass  the  county  court  judge  had  jurisdiction,  though  there  might  be 
other  circumstances  in  the  case  which  would  properly  be  the  subject  of 
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an  action  for  malicloas  prosecution.  The  only  doubt  arose  from  tbt? 
judge  having,  in  his  judgment,  used  expressions  as  if  he  was  giving 
damages  for  a  malicious  prosecution  as  well  as  for  the  trespass :  but, 
whatever  objection  might  arise  from  this  mode  of  treating  the  case,  it 
would,  if  available,  be  ground  for  a  new  trial,  or  for  an  appeal,  but  not 
*700i  ^^^  ^  prohibition.  The  case  cited  ^before  the  Judge  and  upon 
"'■^.  the  argument,  Jones  v.  Currey,  2  L.  M.  &  P.  474,  is  clearly  dis- 
tinguishable, as  the  objection  in  that  case  appeared  upon  the  particalars 
of  the  plaint  which  showed  that  the  plaintiff  was  proceeding  for  a  mali- 
cious prosecution. 

The  rule  for  setting  aside  the  prohibition,  which  had  been  granted  ex 
parte  and  without  the  facts  of  the  case  being  fully  brought  before  the 
learned  Judge,  must  be  absolute.  Bule  absolate. 


The  QUEEN  v.  Two  Justices  of  MANCHESTER  and  the  Rev.  WIL- 

LIAM  WHITELEGGE,  Clerk.     Nov.  28. 

The  Queen  may,  bj  order  in  counoil,  under  stat.  16  i,  17  Vict  c  134,  direct  the  discontiiiaiiKf 
of  burials  in  charchyards  situate  in  towns,  out  of  the  Metropolis,  though  these  chvxtbysids 
were  established  under  The  Church  Building  Acts. 

Sir  a.  J.  E.  Coceburn,  Attorney-General,  moved,  under  stat.  11  i 
12  Vict.  c.  44,  s.  5,  for  a  rule  calling  upon  two  justices  of  Manchester, 
and  the  Rev.  William  Whitelegge,  Clerk,  to  show  cause  why  the  jastices 
should  not  adjudicate  on  an  information  against  the  said  William  Whit^ 
legge,  preferred  under  stat.  18  &  19  Vict.  c.  128,  s.  2,  for  knowinglj 
and  wilfully  assisting  in  the  burial  of  more  than  two  bodies  in  one 
grave  in  the  churchyard  of  St.  George's,  Hulme,  in  Manchester,  in 
violation  of  the  provisions  of  an  order  in  council  fpr  the  discontinoance 
of  burials  in  that  churchyard. 

*7n^1  ^^^  affidavit  in  support  of  the  rule  disclosed  that  St.  ♦George's 
^  Church,  with  a  churchyard  adjoining,  was  established  and  pro- 
vided under  the  Church  Building  Acts,  and  was  consecrated  by  tbe 
Bishop  of  Chester  on  9th  December,  1828.  By  order  in  council,  dated 
23d  March,  1831,  a  district  was  assigned  to  this  church,  and,  oader 
stat.  13  &  14  Vict.  c.  41,  it  was  constituted  a  parish  and  rectory,  of 
which  the  Rev.  William  Whitelegge  is  now  rector.  By  an  order  in 
council,  dated  21st  May,  1855,  it  was  ordered,  inter  arlia,  that  after  1st 
June,  1855,  no  more  than  one  body  should  be  buried  in  any  grave  in 
St.  George's  Churchyard,  Hulme,  in  Manchester.  The  rector  disputed 
the  validity  of  this  order,  and  after  Ist  June,  1855,  assisted  at  tbe  burial 
of  two  bodies  in  one  grave.  To  raise  the  question  for  the  opiDion  of 
this  Court,  an  information  was  laid  before  the  two  justices ;  the  rector 
admitted  the  facts  and  denied  their  jurisdiction;  and  the  jostices 
refused  to  act. 
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Sir  A.  J.  E.  Cochbum^  Attorney-General,  in  support  of  his  motion. — 
The  question  in  this  case  depends  upon  the  construction  to  be  put  on 
Btat.  16  &  17  Vict.  c.  134,  s.  5,  the  General  Burial  Act :  but,  to  under- 
stand that  Act,  reference  must  be  first  had  to  stat.  15  &  16  Yict.  c.  85, 
the  Metropolitan  Burial  Act,  which  stat.  16  &  17  Vict.  c.  134,  amends. 
Stat.  15  &  16  Vict.  c.  85  (The  Metropolitan  Burial  Act),  sect.  2,  enables 
Her  Majesty  by  order  in  Council  to  order  the  discontinuance  of  burials  in 
any  burial  ground  within  the  Metropolis.     By  sect.  7,  <^  The  provisions 
of  this  Act  shall  not  extend  to  authorize  the  discontinuance  of  burials, 
or  to  prevent  the  burial  of  the  body  of  any  person  in  any  of  the  ceme- 
teries mentioned  in  the  schedule  (B.)  to  this  Act,  or  in  any  burial 
ground  or  cemetery  to  be  hereafter  *provided  with  the  approval  r^^rrriA 
of  one  of  Her  Majesty's  principal  Secretaries  of  State,  as  here-  ^ 
inafter  mentioned."     Schedule  (B.)  to  that  Act  names  seven  cemeteries, 
all  the  property  of  trading  companies,  and  five  of  them  established 
under  special  Acts.     Stat.  16  &  17  Vict.  c.  134  (The  General  Burial 
Act),  gives,  by  sect.  1,  the  power  by  order  in  council  to  order  the  dis- 
continuance of  burials  in  burial  grounds  in  towns  throughout  England. 
Sect.  5  enacts  that  «  The  provisions  of  this  Act  shall  not  extend  to 
authorize  the  discontinuande  of  burials,  or  to  prevent  the  burial  of  the 
body  of  any  person,  in  any  cemetery  established  under  the  authority 
of  any  Act  of  Parliament,  or  in  any  burial  ground  or  cemetery  to  be 
hereafter  provided  with  the  approval  of  one  of  Her  Majesty's  principal 
Secretaries  of  State,  as  hereinafter  mentioned."     It  is  obvious  that,  in 
drawing  this  Act,  sect.  7  of  stat.  15  &  16  Vict.  c.  85,  was  copied.    The 
draftsman  did  not  attempt  to  form  a  list  of  all  commercial  cemeteries 
throughout  the  kingdom  :  he  supposed  that  his  phrase,  «  any  cemetery 
established  under  the  authority  of  any  Act  of  Parliament,"  was  a  sufiS"- 
cient  description  of  cemeteries  of  the  kind  described  in  schedule  (B.)  to^ 
the  first  Act,  namely,  commercial  cemeteries  established  by  special' 
Acts.     But  the  rector  of  St.  George's,  Hulme,  says  that,  as  his  rectory 
is  not   an   ancient   parish  with  a  churchyard  established  at  common 
law,  the  churchyard  there  is  within  the  letter  of  the  exception.     This 
is  a  mistake.     «  Cemetery"  is  a  word  that  in  its  full  sense  includes 
every  species  of  burial  ground ;  but  in  a  more  restricted  sense  it  means 
such  commercial  undertakings  as  would   be  within   The   Cemeteries 
Clauses  Act  1847  (10  &  11  Vict.  c.  65) ;  and  there  is  a  narked  dis- 
tinction between   a   cemetery  ^established   directly  under   the  r^nr^r 
authority  of  an  Act,  as  those  are,  and  a  cemetery  or  burial  ^ 
ground  established  by  persons  who  derive  their  power  from  the  autho- 
rity of  general  Acts. 

A  rule  Nisi  being  granted, 

Sir  F,  Thesiger  and  Badeley  showed  cause  in  the  first  instance. — 
There  is  no  distinction  between  the  words  cemetery  and  burial  place* 
[Lord  Campbell,  C.  J. — They  are  synonymous  in  common  parlance. 

VOL.  v.— 28 
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But  is  there  any  reason  why  the  Legislature  should  intend  to  give 
power  to  close  burial  grounds  attached  to  district  churches  within  tbe 
metropolis,  but  to  refuse  the  power  in  Manchester  ?]  In  Rex  r.  Tbe 
Inhabitants  of  Barbara,  8  B.  &  C.  99,  104  (E.  C.  L.  R.  vol.  16),  Lord 
Tenterden,  C.  J.,  in  delivering  judgment,  says,  with  reference  to  a 
similar  argument:  <'Our  decision  may,  perhaps,  in  this  particular  case, 
operate  to  defeat  the  object  of  the"  Act ;  <<  but  it  is  better  to  abide 
by  this  consequence  than  to  put  upon  it  a  construction  not  warranted 
by  the  words  of  the  Act,  in  order  to  give  effect  to  what  we  may  sup* 
pose  to  have  been  the  intention  of  the  Legislature.'*  It  is  stated  in  tbe 
affidavit  that  the  church  and  burial  ground  of  St.  George's,  Holme, 
were  provided  under  the  Church  Building  Acts.  Stat.  59  G.  8,  c.  131, 
is  one  of  those  Acts.  By  sect.  22  the  Commissioners  are  authorized  to 
obtain  land  "  for  enlarging  cemeteries  or  providing  additional  cemete- 
ries within"  a  parish ;  and  by  sect.  88  "  any  piece  or  parcel  of  land  or 
ground  which  shall,  under  the  provisions  of  this  Act,  be  added  to  anj 
existing  churchyard  or  burial  ground,  or  be  appropriated  and  set  apart 
♦''nfti  *^  ^^^  ^^^  *  ^^^  burial  *ground,  shall  be,  as  soon  as  conveniently 
■'  may  be,  consecrated  for  the  burial  of  the  dead,  according  to  tbe 
usage  of  the  United  Church  of  England  and  Ireland,  and  shall  for  erer 
thereafter  be  used  as  and  for  an  additional  burial  ground."  The  charcb- 
yard  in  question  has  been  acquired  as  a  cemetery,  and  consecrated  as  a 
burial  ground  under  the  authority  of  the  Act. 

Sir  A.  J.  E.  Cockhurjiy  Attorney-General,  and  Wehhy^  in  support  of 
the  rule. — The  Metropolitan  Burial  Act  and  the  General  Burial  Act  ire 
in  pari  materia,  and  must  be  construed  together ;  and  the  word  cemetery 
should  bear  the  same  restricted  meaning  in  the  second  Act  which  it 
obviously  does  in  the  first  Act.  Then,  though  the  burial  place  was  con- 
secrated by  the  Bishop  in  obedience  to  the  provisions  of  an  Act,  and 
was  purchased  by  Commissioners  authorized  by  the  provisions  of  that 
Act,  yet  that  is  not  within  the  exception  in  sect.  5  of  stat.  16  k  IT 
Vict.  c.  184,  which  applies  to  burial  places  established  immediately 
under  the  authority  proximately  of  an  Act,  not  to  those  established 
under  the  authority  remotely  of  an  Act.  Cur.  adv.  vult 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  in  this  Term  (Novem- 
ber 26th),  delivered  judgment. 

The  question  very  properly  submitted  to  us  in  this  case  turns  upon 
the  validity  of  the  order  in  council,  dated  21st  May,  1855,  whereby  it 
was  ordered,  amongst  other  things,  that  no  more  than  one  body  should 
be  buried  in  any  grave  in  St.  George's  Churchyard,  Hulme,  after  the  1st 
day  of  June  then  next :  and  this  depends  entirely  upon  whether  this 
♦"OTl  churchyard  comes  within  *the  exception  contained  in  sect.  5  of 
^  Stat.  16  4;  17  Vict.  c.  134,  as  being  « a  cemetery  established 
under  the  authority  of  any  Act  of  Parliament." 

St.  George's,  Hulme,  is  a  parochial  district  and  parish  quoad  sacra, 
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of  which  the  ReV.  "William  Whitelegge  is  rector.  The  church  and  church- 
yard were  established  and  provided  undeJr  the  authority  of  the  Church 
Building  Acts,  and  were  duly  consecrated  by  the  Bishop  of  Chester.  In 
one  sense,  therefore,  the  churchyard  was  established  under  the  authority 
of  an  Act  of  Parliament.  But  we  do  not  think  that  this  construction  is 
to  be  put  upon  the  words  as  used  in  this  exceptive  clause.  We  attach 
little  weight  to  the  argument  that  the  word  "  cemetery,"  only,  is  to  be  • 
found  in  the  exception  relied  upon,  without  the  words  "burial  ground" 
being  added,  as  the  word  "  cemetery,"  both  in  its  original  meaning  and 
as  commonly  used,  is  quite  sufficient  to  comprehend  all  Christian  burial 
grounds.  Looking,  however,  to  the  object  of  the  Legislature  and  the 
enactments  of  stat.  14  &  15  Vict.  c.  89,  a  statute  in  pari  materia,  we  do 
not  think  that,  when  the  laws  concerning  the  burial  of  the  dead  which 
had  been  enacted  for  the  metropolis  were  to  be  extended  to  the  rest  of 
England,  there  was  any  intention  to  prevent  the  Queen  in  Council  and 
the  Secretary  of  State  from  making  orders  respecting  the  cemeteries 
attached  to  district  churches  beyond  the  limits  of  the  metropolis. 

Sect.  7  of  stat.  15  &  16  Vict.  c.  85,  excepts  from  the  provisions  of 
that  Act  cemeteries  mentioned  in  the  schedule  (B).  This  schedule  does 
not  contain  any  of  the  Church  Building  Acts,  and  is  confined  to  Acts 
for  establishing  cemeteries  within  the  metropolitan  district  by  cemetery 
companies  (during  the  argument  *  appropriately  designated  "com-  r^ti-AQ 
mercial  cemeteries,")  leaving  all  burying  grounds  attached  to  ^ 
district  churches  established  under  the  Church  Building  Acts  within  the 
extensive  area  of  the  metropolis,  comprehending  large  portions  of  the 
counties  of  Middlesex,  Surrey,  and  Kent,  subject  to  the  orders  of  the 
Queen  in  Council  and  the  Secretary  of  State,  to  be  made  with  a  view  to 
the  public  health. 

No  reason  can  be  assigned  why  the  Queen  in  Council  and  the  Secre- 
tary of  State  should  not  have  the  same  power  over  a  district  church- 
yard at  Manchester  as  over  a  district  churchyard  at  Bethnal  Green.  In 
truth  these  churchyards  in  parochial  districts,  established  under  the 
Church  Building  Acts,  with  respect  to  the  purposes  and  policy  of  the  * 
Interment  Acts,  are  not  to  be  distinguished  from  churchyards  belong- 
ing to  parishes  which  have  existed  from  time  immemorial.  We  therefore 
think  that  a  more  limited  construction  ought  to  be  put  upon  the  words 
"  any  cemetery  established  under  the  authority  of  any  Act  of  Parlia- 
ment" than  was  contended  for  by  Sir  F.  Thesiger.  In  truth,  although 
these  district  churches  and  burial  grounds  could  not  have  been  estab-> 
liahed  without  the  aid  of  the  Church  Building  Acts,  which  dispense  with 
the  Statute  of  Mortmain,  empower  persons  with  particular  estates  to 
give  land  for  pious  purposes,  and  afford  other  facilities  for  the  creation 
of  parochial  districts,  or  new  parishes  quoad  sacra,  the  Church  Building 
4cts  have  no  particular  reference  to  St.  George's,  Hulme;  and  the 
exception  seems  to  contemplate  only  cemeteries  established  by  authority 
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of  a  Bpccial  Act,  such  as  those  enumerated  in  schedule  (6.)  to  stat  15 
&  16  Vict.  c.  85,  as  Kensal  Green  and  other  "  commercial  cemeteries." 
♦70Q1  Consequently  the  order  is  valid ;  the  magistrates  had  *jurifl- 
^  diction  to  hear  the  information  which  charges  an  infraction  of  it; 
and  the  mandamus  prayed  for  must  issue.  Rule  accordingly. 


GEORGE  HAMILTON  WHATELEY  v.  HENRY  CROTVTER 

CHARLES  HALLOWELL  CAREW  v.  DANIEL  D AVIES,  ILENRY 
DANIEL  DAVIES,  JOHN  THOMAS  CAMPBELL,  and  THOMAS 
HARD.    Nov.  26. 

Under  The  Common  Law  Procedure  Act,  1854  (17  A  18  Vict  e.  125),  sect  51,  interrofalorie% 
the  answers  to  which  maj  he  reasonahly  expected  to  procure  a  discoTery  of  what  will  adTanee 
the  interrogating  party's  case,  are  legitimate ;  and  it  is  not  an  objection  that  the  answers  maj 
be  expected  at  the  same  time  to  disclose  the  interrogated  party's  case.  Aliter  if  the  answers 
may  reasonably  be  expected  to  relate  ezclasirely  to  the  oaso  of  the  interrogated  party. 

In  each  of  the  above  cases  the  respective  plaintiffs  had,  on  summons 
before  Erie,  J.,  at  Chambers,  applied  for  leave  to  deliver  interrogato- 
ries to  the  respective  defendants ;  and  in  each  case  Erie,  J.,  entertais- 
ijQg  doubts  whether  the  proposed  interrogatories  were  such  as  to  be  proper 
under  The  Common  Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  125), 
8.  51,  referred  the  parties  to  the  Court. 

Whateley  v,  Crowter  was  an  action  for  negligence  against  a  land 
surveyor,  employed  to  estimate  the  value  of  an  estate  on  mortgage  of 
which  the  plaintiff  was  about  to  advance  money.  The  proposed  interro- 
gatories were  nineteen  in  number.  One  was  in  the  following  terms: 
*'  Did  you  take  any,  and  what,  steps  to  ascertain  the  amount  of  the 
different  rents  payable  by  the  respective  tenants  of  the  said  estates  for 
the  premises  in  their  respective  occupations  ?*' 

Carew  v,  Davies  was  an  action  against  attorneys  for  negligence  in  the 
,  conduct  of  the  defence  in  an  action  at  law  on  two  bonds,  and  of  a  suit 
j^«-^,  in  equity  for  relief  against  *the  same  bonds.  The  interrogato- 
■^  ries  proposed  were  fifty-six  in  number.  One  was  in  the  following 
terms :  "  Did  you  ever  and  when  make  any  and  what  inquiry,  and  of 
whom,  concerning  the  circumstances  under  which  the  bonds  were  obtained, 
and  the  consideration  for  the  same  respectively  ?*' 

It  is  not  necessary  to  state  the  effect  of  the  other  interrogatories  in 
either  case,  as  the  two  above  cited  raise  the  only  point  on  which  Erie, 
J.,  doubted  at  Chambers  and  the  Court  decided  in  banc. 

Rules  to  show  cause  why  the  plaintiffs  should  not  have  leave  to  ad- 
minister the  interrogatories  were  obtained,  by  Phipson  in  Whateley  ». 
Crowter,  and  by  T.  Jones  in  Carew  v.  Davies. 

The  Court  now  directed  the  counsel  in  both  rules  to  argue,  before 
judgment  was  pronounced  in  either. 


5  ELLIS  &  BLACKBURN.    Q.  B.  710 


[Erle,  J. — It  is  not  necessary  in  these  cases  to  enter  into  the  details 
of  the  interrogatories,  as  the  point  on  which  I  doubted  is  one  of  prin- 
ciple. The  actions  were  for  alleged  negligence.  The  object  of  the 
interrogatories  was  to  ask  whether  the  defendants  had  been  diligent, 
and  how.  The  defendant's  case  must  be  to  show  afiSrmativelj  that  he 
was  diligent ;  and  therefore  the  answers  to  the  interrogatories  must  dis- 
close the  defendant's  case.  But  the  answers  may  support  the  plaintiff's 
case  also ;  and  my  doubt  was  whether,  under  these  circumstances,  the 
interrogatories  were  admissible.] 

J.  W.  Huddleston  showed  cause  in  Whateley  v,  Crowter ;  and  Phip- 
t(m  was  heard  in  support  of  the  rule  in  that  case.  Rochfort  Clarke 
showed  cause  in  Carew  v.  Davies ;  and  Sir  F,  Thesiger  and  T.  Jones 
were  heard  in  support  of  the  rule  in  that  case. 

*The  arguments  for  the  defendants  were  in  substance  that,  rn:^-!^ 
the  interrogatories  being  in  effect  questions  as  to  what  were  the  ^ 
steps  taken  by  the  defendants  to  do  their  duty,  an  answer  showing  that 
they  had  taken  particular  steps  must  disclose  the  case  of  the  defendants 
and  could  not  advance  that  of  the  plaintiffs. 

The  arguments  for  the  plaintiffs  were  in  substance  that  an  answer 
showing  that  the  defendants  took  no  steps  at  all  to  do  their  duty  would 
be  very  material  in  support  of  the  plaintiffs'  case;  and  that  the  propriety 
of  an  interrogatory  could  not  depend  upon  the  possibility  that  the 
answer  might  not  support  the  interrogating  parties'  case ;  and  that  the 
rule  in  equity  privileged  from  discovery  such  evidence  only  as  related 
exclusively  to  the  defendant's  case,  and  that  the  plaintiff  in  discovery 
had  a  right  to  interrogate  as  to  all  that  was  common  to  the  case  of 
both ;  Wigram  on  Discovery,  261  (2d  ed.),  Burrell  v.  Nicholson,  1  Myl. 
4  K.  680.  It  was  also  contended  that  the  power  to  interrogate  under 
The  Common  Law  Procedure  Act,  1854,  was  more  extensive  than  that 
in  equity ;  and  the  dictum  of  Alderson,  B.,  in  Osborne  v.  London  Dock 
Company,  10  Exch.  698,  702f — "  The  proceeding  is  analogous  to  that 
of  the  examination  of  a  witness  at  the  trial.  It  seems  to  me  that  the 
same  rules  should  be  followed" — was  cited  as  of  general  application, 
without  observing  that  the  objection  under  discussion,  when  it  was 
uttered,  was  that  the  answer  might  criminate  the  party. 

Lord  Campbell,  C.  J. — Having  heard  the  discussion,  I  come  to  the 
conclusion  that,  under  The  Common  Law  Procedure  Act,  1854  (17  & 
18  Vict.  c.  125),  8.  61,  a  party  may  administer  interrogatories  for  tho 
purpose  of  obtaining  a  discovery,  if  the  interrogatories  are  such  p^--  ^ 
*that  the  answers  may  be  reasonably  expected  to  discover  matter  ^ 
which  will  advance  the  case  of  the  interrogating  party,  though  the 
answers  may  also  disclose  what  is  the  case  of  the  interrogated  party. 

The  object  of  the  enactment  was  to  obviate  what  was  a  scandal  to 
the  law,  namely  the  necessity  of  commencing  a  fresh  suit  in  a  Court  of 
equity  for  the  purpose  of  obtaining  discovery  in  aid  of  an  action  at 
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law.  To  effectuate  this  it  is  enacted  that,  by  leave  of  the  Court  or  a 
Judge,  a  party  to  a  suit  may  deliver  "  interrogatories  in  writing  upon 
any  matter  as  to  which  discovery  may  be  sought."  What  is  the  inter- 
pretation to  be  put  upon  that?  I  think  it  is  too  wide  an  interpretation 
to  say,  as  seems  to  have  been  said  by  Alderson,  B.,  in  the  case  cited 
in  the  Exchequer,  that  every  question  may  be  asked  on  interrogatoriea 
which  might  be  asked  if  the  party  were  a  witness  at  the  trial.  I  think 
the  interrogatories  must  be  confined  to  matters  which  might  be  disco- 
vered by  a  bill  of  discovery  in  equity.  I  adopt  the  rule  in  the  very 
terms  used  by  Sir  James  Wigram  :  {a)  "  The  right  of  a  plaintiff  in  equity 
to  the  benefit  of  the  defendant's  oath,  is  limited  to  a  discovery  of  such 
material  facts  as  relate  to  the  plaintiff's  case — and  does  not  extend  to  a 
discovery  of  the  manner  in  which  the  defendant's  case  is  to  be  estab- 
lished, or  to  evidence  which  relates  exclusively  to  his  case."  You  maj 
inquire  into  all  that  is  material  to  your  own  case,  though  it  should  be 
in  common  with  that  of  your  adversary ;  but  you  may  not  inquire  into 
what  is  exclusively  his  case.  Now,  adopting  this  as  the  rule,  the  prin- 
ciple on  which  the  interrogatories  in  these  cases  have  been  framed  is 
legitimate.  When  the  surveyor,  accused  of  having  neglected  his  dutj, 
*7V^1  ^®  *sked  what  steps  he  took  to  perform  *it,  the  answers  may  rea- 
^  sonably  be  expected  to  disclose  matter  which  will  advance  the 
plaintiff's  case,  though,  no  doubt,  the  answers  may  also  show  material 
parts  of  the  defendant's  case,  which  is  that  he  was  diligent ;  but  in  so 
far  as  the  interrogatories  ask  as  to  those  facts  only  which  are  eommon 
ground  they  may  go.  We  have  a  discretion  in  these  cases :  but  it  is  to 
be  exercised  for  the  purpose  only  of  seeing  that  the  process  of  the 
Court  is  not  abused ;  where  the  discovery  is  legitimate  it  should  not  be 
refused. 

(Coleridge,  J.,  was  absent.) 

WiGHTMAN,  J. — I  am  of  the  same  opinion.  The  question  is  to  what 
extent  interrogatories  may  be  administered  under  The  Common  Law 
Procedure  Act,  1854,  sect.  51.  The  analogy  is  to  a  bill  of  discovenr 
in  equity  in  aid  of  a  suit  at  law.  The  rule  as  to  that  is  laid  down  by 
Sir  J.  Wigram  in  the  passage  read  by  my  Lord  ;  and,  adopting  that  as 
the  rule,  it  is  clear  the  party  may  ask  any  questions  the  answers  to 
which  will  advance  his  own  case,  though  they  may  also  bring  out  the 
case  of  his  adversary ;  but  that  he  may  not  ask  as  to  matters  which 
relate  exclusively  to  the  case  of  the  adversary.  In  the  cases  now  before 
us  the  interrogatories  objected  to  are  framed  on  a  principle  which  makes 
them  legitimate  within  that  rule. 

Erle,  J. — I  am  now  satisfied  that  the  principle  is  that  stated  by  my 
Lord  and  my  brother  Wightman ;  and  I  have  nothing  to  add  to  their 
statements.  Rules  ab8olat6.(6) 

(«)  Wigram  on  Diacovery,  261  (2d  ed.) 

(6)  As  to  the  rule  respecting  inspection  of  documents  under  stat.  34  A  15  Vict  o.  99,  s.  6»  m« 
Scott  V.  Walker,  2  E.  A  B.  555  (E.  C.  L.  R.  vol.  75),  Riccard  v.  Enclosare  CommissioncfS  I  !£> 
k  B.  829  (£.  0.  L.  R.  Tol.  82). 
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♦GEORGE  AVERY  v.  SAMUEL  WILSON  BOWDEN. 

Nov.  26.  L  '14 

Bj  charter-party,  defendant  contracted  with  plaintiff  to  load  at  Odessa  a  cargo  at  a  certain  rate 
of  freight,  on  board  a  ship  of  plaintiff  then  to  proceed  from  a  British  port:  if,  before  the  ship's 
arriving  at  Constantinople,  ''war  had  commenced,"  and  %ta8  continuing  on  her  arrival  there, 
a  cargo  was  to  bo  loaded  there  at  a  redaoed  rate  of  freight  Held,  that  this  stipulation  related 
to  war  between  Russia,  the  State  in  possession  of  Odessa,  and  Great  Britain ;  and  not  to  war 
between  Russia  and  Turkey,  the  State  in  possc^fsion  of  Constantinople.  And,  therefore,  war 
between  Russia  and  Turkey  having  commenced  before  and  continuing  at  the  ship's  arrivnl  at 
Constantinople,  bat  war  between  Russia  and  Great  Britain  not  having  commenced  till  after- 
wards, the  alternative  contract  for  loading  at  Constantinople  did  not  take  effect.  And  the 
Court  refused  to  notice  the  supposed  fact  that  war  between  Russia  and  Turkey  was  likely  to  be 
followed  by  war  between  Russia  and  Great  Britain. 

B7  charter-party,  defendant  agreed  to  load  a  cargo  on  plaintiff's  ship  at  Odessa.  To  a  count  for 
not  loading,  defendant  pleaded  that,  before  cause  of  action  arose,  war  was  declared  between 
Russia  and  Great  Britain,  which  rescinded  the  contract.  It  appeared  that,  after  the  ship  had 
arrived,  and  before  the  declaration  of  war,  defendant's  agent  had  repeatedly  told  the  master 
that  he,  the  agent,  hod  no  cargo  for  the  ship,  and  that  he  had  better  go  away:  but  the  master 
continued  to  require  a  cargo  till  the  declaration  of  war  was  known  at  Odessa,  which  wns  before 
the  ship's  layinpdays  had  expired.  Held  that  the  refusal  of  the  agent  before  the  time  for  load- 
ing had  expired,  not  being  acted  on  as  a  renunciation  of  tho  contract,  was  not  a  cause  of  action, 
and  that  the  plea  was  therefore  proved. 

The  first  count  was  on  a  charter-party,  whereby  it  was  agreed  between 
plaintiff  and  defendant  that  plaintiff's  ship,  called  The  RoUa,  then 
expected  at  Falmouth  or  Queenstown,  should  proceed  in  ballast  to  Con- 
stantinople and  thence  to  Odessa,  and  there  load  from  the  factors  of 
the  defendant  a  full  and  complete  cargo  of  tallow,  and  other  specified 
merchandise,  and  therewith  proceed  to  Hull,  or,  at  defendant's  option, 
to  Falmouth,  for  orders,  and  deliver  the  same  on  being  paid  freight  at 
specified  rates  for  tallow ;  other  goods  in  proportion ';  the  act  of  God, 
the  Queen's  enemies,  fire,  and  all  and  every  other  dangers  and  accidents 
of  the  seas,  rivers^  and  navigation,  of  what  nature  or  kind  soever,  during 
the  said  voyage,  always  excepted;  forty  running  days  to  be  allowed 
defendant  (if  the  ship  should  not  be  sooner  despatched)  for  loading,  &c. 
And  "  by  the  said  charter-party  it  was  further  agreed  that,  in  case  of 
war  having  *commenced  previous  to,  and  continuing  on,  the  r:^^^^ 
ship's  arrival  at  Constantinople,  the  defendant  was  bound  to  load  ^ 
the  said  ship  at  that  port  at  10«.  per  ton  tallow  less  than  from  Odessa.*' 
Averments :  that  the  ship  proceeded  in  ballast  to,  and  arrived  at,  Con- 
stantinople; that,  previous  to  the  ship's  arrival  at  Constantinople,  a 
war  had  commenced ;  and  that  the  war  was  continuing  on  her  arrival 
there,  and  during  all  her  stay  there:  whereupon  defendant  became 
liable  to  load  the  said  ship  at  10s.  per  ton  less  than  at  Odessa ;  and 
that  the  ship  remained  at  Constantinople  for  forty  running  days. 
General  averment  of  perforjnance  of  all  things  to  entitle  the  plaintiff 
to  have  the  agreed  cargo  loaded  on  board  the  ship  at  Constantinople. 
Breach :  that  the  defendant  made  default  in  loading  at  Constantinople 
the  agreed  cargo. 
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2d  Count.  That,  by  another  charter-party,  it  was  agreed  between  tbc 
plaintiff  and  the  defendant  that  the  plaintiff's  ship,  called  The  Lebanon, 
then  in  London,  should  proceed  in  ballast  to  Constantinople,  and  thence 
to  Odessa,  or  so  near  thereto  as  she  might  safely  get,  and  there  load 
from  the  factors  of  the  defendant  a  full  and  complete  cargo  of  tallow, 
wheat,  seed,  or  other  stowage  goods  or  grain,  and  should  therewith  pro- 
ceed to  Hull ;  the  act  of  Ood,  the  Queen*s  enemies,  fire,  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation,  of  what 
nature  or  kind  soever,  during  the  said  voyage,  always  excepted :  forty- 
five  running  days  to  be  allowed  the  defendant  (if  the  ship  should  not  be 
sooner  despatched)  for  loading;  to  commence  at  her  port  of  loading  on 
her  being  ready  to  load;  detention  by  frost  or  quarantine  not  to  be 
reckoned  as  lay  days.  And,  in  case  of  war  having  commenced  before 
the  ship*s  arrival  in  Constantinople,  and  continuing,  the  defendant 
^rr-if^-y  *was  bouud  to  load  the  ship  at  that  port  at  10«.  per  ton  tallow 
^  less  than  from  Odessa.  Averments:  that  The  Lebanon  pro- 
ceeded in  ballast  to  Constantinople,  and  thence  to  Odessa :  that  the 
^<  ship  remained  in  Odessa  a  large  part  of  the  said  forty-five  running 
days,  calculated  as  in  the  said  charter-party  mentioned,  and  was  ready 
to  stay  there  the  residue  of  the  said  running  days,  and  also  on  demur- 
rage over  and  above  the  said  forty-five  running  or  laying  days ;  but  the 
defendant  dispensed  with  the  said  ship  remaining  at  Odessa  for  any 
part  of  the  said  residue  of  the  said  running  days,  or  on  demurrage ;  and 
the  defendant  requested  the  said  ship  to  depart  from  Odessa  witboat 
remaining  at  Odessa  for  any  part  of  the  said  residue  of  the  said  running 
days,  or  on  demurrage,  and  without  the  said  agreed  cargo;  and  the 
plaintiff  says  thatj  save  remaining  at  Odessa  for  the  said  residue  of  the 
said  running  days,  or  on  demurrage,  all  things  have  happened  and  have 
been  observed  and  performed  by  the  plaintiff  and  his  said  ship  which 
were  necessary  on  the  part  of  the  plaintiff  and  his  said  ship  to  entitle 
the  plaintiff  to  have  the  agreed  cargo  loaded  on  board  the  said  ship ;  and 
the  time  for  so  doing  has  elapsed :  yet  the  defendant  made  default  in 
loading  the  agreed  cargo." 

Pleas  (amongst  others  not  material),  1,  to  the  first  count.  That  war 
had  not  commenced  previous  to  the  said  ship's  arrival  at  Constantinople, 
and  was  not  continuing  on  her  said  arrival  there,  in  manner  and  form 
in  the  said  first  count  alleged.  4.  To  second  count :  That  the  defend- 
ant did  not  dispense  with  the  said  ship  remaining  at  Odessa  the  said 
residue  of  said  running  days  in  manner  and  form  in  the  declaration 
alleged.  5.  To  second  count:  That,  at  the  time  of  the  making 
♦7171  *^^  ^^®  ®^'^  charter-party  in  the  second  count  mentioned,  plain- 
-^  tiff  and  defendant  both  were  and  still  are  British  subjects,  and 
the  ship  was  and  is  a  British  registered  vessel ;  and  that  Odessa  is  a 
port  in  the  empire  of  Russia.  That,  after  the  vessel  arrived  at  Odessa, 
and  «  before  the  defendant  dispensed  with  the  said  ship  remaining  at 
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Odessa  as  in  the  said  second  count  mentioned,  and  before  the  accruing 
of  the  causes  of  action  in  the  second  count  mentioned,  war  was  declared 
between  Our  Sovereign  Lady  the  Queen  and  the  Emperor  of  Russia ; 
and  the  plaintiff  and  defendant  had  both  notice,  at  Odessa,  of  the  said 
war  having  been  so  declared  as  aforesaid.  And  the  defendant  further 
says  that,  from  the  time  war  was  so  declared  as  aforesaid,  and  so  became 
known  at  Odessa  as  aforesaid,  Odessa  was  a  hostile  port  in  the  posses- 
sion of  the  Queen's  enemies ;  and  it  became  and  was  impossible  for  him 
the  defendant  to  fulfil  the  said  charter  and  to  load  a  cargo  at  Odessa 
without  trading  and  corresponding  with  the  Queen's  enemies ;  and  it 
became  and  was  impossible  for  the  said  ship  to  remain  at  Odessa  for  the 
residue  of  the  said  running  dajs^  and  for  the  plaintiff  to  receive  a  cargo 
on  board  said  ship  according  to  the  terms  of  said  charter-party,  without 
the  plaintiflf's  trading  and  corresponding  with  the  Queen's  enemies; 
and  that  neither  plaintiff  nor  defendant  had  procured,  or  were  able  to 
procure,  any  license  from  the  Queen  to  load  a  cargo  at  Odessa :  of  all 
which  the  plaintiff  and  the  defendant  then  had  notice :  and,  by  reason 
of  the  premises,  the  said  charter-party,  before  the  accruing  of  the  said 
alleged  causes  of  action  in  the  second  count  mentioned,  became  and  was 
wholly  rescinded." 

Issue  was  taken  upon  all  the  pleas. 

*0n  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  London  r^Yi^ 
Sittings  after  last  Trinity  Term,  it  was  admitted  on  both  sides  ^ 
that,  after  10th  August,  1853,  when  the  charter-party  of  The  Rolla 
was  made,  and  before  she  arrived  at  Constantinople,  war  had  been 
declared  between  Turkey  and  Russia,  but  that  wdr  was  not  declared 
between  Great  Britain  and  Russia  until  afterwards :  and  that  the  only 
question  as  to  the  first  count  was  how  the  verdict  should  be  entered  on 
the  first  issue;  which,  it  was  agreed,  was  entirely  a  question  of  law. 

As  to  The  Lebanon,  it  appeared  that  she  arrived  at  Odessa  on  the 
11th  March,  1854.  War  between  Great  Britain  and  Russia  was  declared 
on  28th  March,  1854 :  and  this  was  known  in  Odessa  on  1st  April,  1854. 
The  Lebanon  sailed  away  from  Odessa,  in  ballast,  on  17th  April.  The 
following  statement  of  the  rest  of  the  evidence  relating  to  The  Lebanon 
is  taken  from  the  judgment  of  the  Court. 

*<The  plaintiff,  as  to  this  part  of  the  case,  relied  upon  three  witnesses, 
Robert  Parsons,  John  Crutwell,  Allan  Gbugh.  Parsons,  the  master  of 
another  ship,  stated  that,  four  or  five  days  after  The  Lebanon  arrived 
at  Odessa,  he  heard  Grimmer,  her  captain,  ask  the  defendant's  agent 
if  he  had  a  cargo  for  him.  The  agent  said  he  had  none.  And,  upon 
another  day,  he  heard  similar  words  pass  between  them.  Crutwell, 
master  of  another  ship,  stated  that,  about  a  week  after  The  Lebanon 
arrived  at  Odessa,  he  heard  her  captain  ask  the  defendant's  agent  for 
a  cargo^  and  the  agent  said  he  hud  no  cargo  for  him.  Next  day  ho 
heard  the  captain  ask  the  same  question  ;  when  the  same  answer  was 
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given.  He  had  frequently  heard  the  captain  ask  the  agent  for  cargo, 
*7iQi  ^^^  ^^^*^  continued  three  or  four  weeks.  Gough,  master  *of 
^  another  ship,  said  that,  a  few  days  after  the  arrival  of  The 
Lebanon  at  Odessa,  he  heard  her  captain  ask  the  defendant's  agent  for 
cargo.  The  agent  said  he  had  no  cargo  for  him.  The  same  thing 
happened  again,  the  day  before  The  Lebanon  sailed  away  from  Odessa. 
On  this  occasion  the  captain  of  The  Lebanon  again  asked  the  agent  for 
cargo  ;  when  the  agent  said,  <  I  have  no  cargo  for  you  ;  you  had  better 
go  away.*  " 

The  Lord  Chief  Justice  left  the  issues  as  to  The  Lebanon  to  the 
jury,  who  found  for  the  plaintiff  on  all  those  issues. 

His  Lordship  then  directed  a  verdict  for  the  plaintiff  on  all  the  issees 
on  both  counts,  subject  to  leave  for  the  defendant  to  move  to  enter  i 
verdict  on  the  first  issue  to  the  first  count,  if  on  the  admitted  facts  the 
Court  should  think  him  entitled  to  it ;  and  to  enter  a  verdict  on  the  tvo 
last  issues  to  the  second  count,  if  the  Court  should  be  of  opinion  thit 
there  was  no  evidence  of  a  dispensation  by  the  defendant,  nor  of  > 
breach  of  contract  before  the  declaration  of  war  was  known  at  Odessa 

Watson,  in  the  ensuing  Term,  obtained  a  rule  Nisi  pursuant  to  the 
leave  reserved. 

The  Court(a)  directed  that  the  counsel  on  both  sides  should  be  heard 
on  the  question  as  to  The  Rolla,  before  commencing  the  argument  as  to 
The  Lebanon.     In  this  Terro,(a) 

Bramwelly  Unthanhy  and  ManUty  showed  cause,  first,  as  to  Tne 
Rolla. 

The  charter-party  has  a  stipulation  that  the  ship  shall  load  at  Odessa, 
»79m  ^^^^^  ^^  alternative  that,  <<  in  case  of  war  ^having  commeoced ' 
^  before  she  reaches  Constantinople,  she  shall  load  there.  The 
words  are  general,  and,  literally,  would  be  satisfied  by  a  war  between 
any  powers,  such  as  the  United  States  and  Mexico ;  but  it  is  conceded 
on  all  hands  that  a  reasonable  restriction  must  be  put  upon  the  general 
words.  The  plaintiff*s  construction  is  that  the  reason  for  the  stipula- 
tion confined  the  general  word  war  to  such  a  war  as  might  make  k 
dangerous  or  inconvenient  to  send  his  ship  to  Odessa  from  Constanti- 
nople, in  short  to  such  a  war  as  might  be  expected  to  alter  the  rate  of 
insurance  in  the  Black  Sea.  War  between  Turkey  and  Russia  is  snch 
a  war.  Moreover,  it  was  maiiifest  that  this  war  made  war  between 
England  and  Russia  inevitable. 

Atherton  and  Mellish^  in  support  of  this  part  of  the  rule. 

Both  the  shipowner  and  the  merchant  are  British  subjects ;  if  there- 
fore war  between  Great  Britain  and  Russia  break  out  before  the  cargo 
is  obtained  at  Odessa,  the  contract  will  be  dissolved,  and  the  shipowner 
who  has  sent  out  his  ship  in  ballast  will  get  nothing.     To  meet  this  risk 

(a)  The  argument  commenced  on  NoTember  12ih,  before  Lord  Campbell,  C.  J^  Coleridg:^ 
Wightman,  and  Erie,  Js. ;  and  was  concluded  on  Korember  1 5th,  before  the  aame  jQdgtt. 
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he  stipulates  that,  if  war,  that  is  such  a  war  as  will  have  this  effect, 
breaks  out,  he  shall  have  a  freight  from  Constantinople.  The  chances 
that  Russia  should  blockade  Constantinople  were  at  least  as  great  as 
those  that  the  Turks  would  blockade  Odessa ;  so  that,  if  war  between 
these  powers  was  contemplated*  it  was  strange  to  select  as  the  alterna- 
tive port  of  loading  a  port  belonging  to  one  of  the  belligerents. 

Bramwelly  Unthanky  and  Manifty  then  showed  cause  as  to  the  part 
of  the  rule  relating  to  The  Lebanon. 

The  first  question  is,  whether  there  was  not  some  evidence  of  a  dis- 
pensation from  waiting  the  forty-five  *lay  days.  There  was  no  r:^^.^^ 
cargo  provided ;  and  the  captain  was  told  of  this  repeatedly.  ^ 
Surely  that  is  evidence  of  a  dispensation  to  wait  for  it.  [Lord  Camp- 
bell, C.  J. — I  believe  we  all  at  present  think  there  was  some  evidence 
to  go  to  the  jury  of  a  dispensation  from  waiting.]  If  so,  there  is  evi- 
dence also  of  a  breach  before  the  war  was  known. 

WaUoUy  Atherton,  and  Melliah,  contri. — The  question  is,  whether 
there  was  a  dispensation  by  the-  defendant,  or  a  knowledge  by  the 
parties  that  war  was  declared,  before  there  was  any  breach.  That 
raises  the  question,  when  was  there  a  breach.  There  may  be  evidence 
that  there  was  a  dispensation  on  the  part  of  the  defendant  by  the  agent's 
language.  That,  however,  affects  only  the  issue  on  the  fourth  plea.  As 
to  the  issue  on  the  fifth  plea,  the  plaintiffs  are  to  show  a  breach  of  con- 
tract before  1st  of  April.  The  running  days  did  not  expire  till  April 
26th.  To  show  a  breach  before  1st  of  April,  the  plaintiff  must  rely  on 
the  facts  which  are  said  to  show  a  dispensation.  But  the  master  did 
not  accept  or  act  upon  such  dispensation  before  1st  April,  when  the 
parties  had  knowledge  of  the  war :  on  the  contrary,  he  continued  to 
demand  a  cargo  till  the  day  before  he  left  Odessa.  The  agent  might 
have  tendered  a  cargo  on  the  31st  of  March ;  and  the  master  could  not 
have  refused  it.  It  is,  no  doubt,  true  that,  before  the  time  of  perform- 
ing a  contract  had  expired,  either  party  may  break  it  by  rendering  its 
performance  impossible ;  as  a  promise  to  marry  plaintiff  in  March  may 
be  broken  by  the  defendant  marrying  another  person  in  February ;  or 
as  a  promise  to  sell  an  estate  to  plaintiff  in  March  may  be  broken  by 
defendant  selling  it  to  another  person  in  February.  Nothing  of 
*that  sort  has  occurred  here.  A  party  to  a  contract  may  also  rntfrt)q 
break  it,  before  the  time  for  performance  has  elapsed,  by  declar-  ^ 
ing  to  the  other  party  an  intention  of  not  performing  it.  That  was  the 
case  in  Hochster  v.  De  La  Tour,  2  E.  &  B.  678  (E.  C.  L.  R.  vol.  76). 
Bat  in  such  a  case  the  breach  is  complete  only  if  the  other  party  take 
it  as  patting  an  end  to  the  contract,  as  was  the  case  in  Hochster  t;.  De 
La  Tour.  In  the  course  of  the  argument  in  that  case  Crompton,  J., 
said  that,  when  a  party  announces  his  intention  not  to  fulfil  the  con- 
tract, the  other  side  may  take  him  at  his  word  and  rescind  the  contract, 
and  may  also,  as  the  learned  Judge  thought  and  as  was  in  that  case 
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decided,  consent  that  the  contract  should  be  at  an  end,  hut,  instead  of 
treating  this  as  a  rescinding,  insist  on  damages  for  it  as  a  breach.  Bat 
such  other  party  may  still,  if  he  has  not  recognised  the  renunciatioD, 
insist  upon  the  performance  when  the  time  arrives,  and  may  treat  the 
contract  as  continuing  up  to  that  time  ;  and  the  party  renouncing  canoo( 
complain  of  this.  Cort  v.  Ambergate,  &c.,  Railway  Company,  17  Q.  B. 
127  (E.  C.  L.  R.  vol.  79),  is  to  be  explained  on  the  same  principle.  Iq 
Philpotts  V.  Evans,  5  M.  &  W.  475,t  where  defendant  had' bargained  for 
wheat  to  be  delivered  to  him,  and,  before  the  time  of  delivery,  sect 
notice  that  he  would  not  accept  it,  and  the  wheat  was  afterwards  tec* 
dered  to  him  and  acceptance  refused,  the  Court  of  Exchequer  held  thst 
the  measure  of  damages  was  the  difference  of  the  market  and  contract 
price  at  the  time  of  the  tender,  not  at  the  time  of  the  notice.  Indeed 
Parke,  B.,  is  reported  to  have  said  that  the  plaintiffs  were  bound  to 
wait  for  the  term  of  delivery ;  that,  however,  is  explained  by  this  CottK, 
in  Hochster  v,  De  La  Tour,  on  the  supposition  that  the  learned  BaroD 
^-,^on  thought  the  notice  not  to  "^amount  to  a  renunciation  at  all.  Bq: 

"^  -^  at  least  the  party  is  not  bound  to  accept  the  renunciation.  Rip- 
ley V.  M'Clure,  4  Exch.  345,t  as  is  pointed  out  in  the  judgment  Id 
Hochster  v.  De  La  Tour,  does  not  indeed  decide  the  question  whether 
a  renunciation  by  one  party,  before  the  time  of  performance,  gives  a 
remedy  to  the  other  for  breach  of  contract :  but  it  shows  that  such  & 
renunciation  is  not  per  se  a  complete  breach.  The  authorities  are  tbcr^ 
fore  not  inconsistent :  and,  assuming  that  the  language  of  tbe  agent 
amounted  to  a  renunciation  of  the  contract  (which  it  scarcely  does), 
there  was  still  no  breach  before  the  1st  of  April,  the  captain  not  baring 
accepted  the  renunciation.  Our,  adv.  vult. 

Lord  Campbell,  C.  J.,  in  this  Term  (November  26th),  delivered  tbe 
judgment  of  the  Court. 

We  are  of  opinion  that  on  the  first  count  of  the  declaration,  respect- 
ing the  ship  Rolla,  the  defendant  is  entitled  to  judgment.  Bj  the 
charter-party,  dated  10th  August,  1853,  she  was  to  sail  to  Constanti- 
nople and  thence  to  Odessa.  There  she  was  to  take  in  a  cargo  from  the 
agents  of  the  defendant,  which  she  was -to  bring  to  Hull,  for  certain 
stipulated  freight.  In  case  of  war  having  commenced  previous  to  and 
continuing  on  ship's  arrival  at  Constantinople,  the  merchant  was  bound 
to  load  the  ship  at  that  port  at  a  reduced  rate  of  freight.  In  October, 
1853,  war  broke  out  between  Russia  and  Turkey ;  and,  on  the  28tb  of 
March,  1854,  war  was  declared  by  England  against  Russia.  The  ship 
arrived  at  Constantinople  on  the  24th  of  March,  1854 ;  and  t'he  master 
*7941  ^^^^  demanded  a  cargo  from  the  agents  of  the  *defendant  at 
-*  Constantinople,  on  the  ground  of  the  war  between  Russia  and 
Turkey,  which  had  commenced  previously  to,  and  continued  on,  tbe 
ship's  arrival  at  Constantinople :  but  they  refused  to  supply  him  with  a 
cargo  at  Constantinople,  and  ordered  him  to  proceed  to  Odessa,  no  war 
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having  commenced  between  England  and  Russia,  and  tbe  completion 
of  the  voyage  to  Odessa  being  still  lawful.  The  ship  sailed  home  in 
ballast. 

We  are  thus  called  upon  to  put  a  meaning  on  the  word  «  War*'  in  the 
clause  about  loading  the  ship  at  Constantinople.  And  we  are  of  opi- 
nion that  it  means  such  a  war  as  would  render  the  voyage  of  an  English 
ship  from  Constantinople  to  Odessa  unlawful,  and  without  this  clause 
voald  have  dissolved  the  contract.  It  cannot  extend  to  any  war  in  any 
part  of  the  world ;  and  we  do  not  see  any  limitation  which  can  be  safely 
put  upon  it  except  that  which  wo  propose.  The  definition  contended 
for  on  the  part  of  the  plaintiff  is  a  war  that  would  render  the  adven- 
ture more  perilous,  and  probably  raise  the  rate  of  insurance.  A  war 
between  Russia  and  Turkey  would  produce  this  effect;  but  so  might  a 
war  between  the  bey  of  Tunis  and  Spain  or  Portugal,  which  can  hardly 
be  supposed  to  have  been  in  the  contemplation  of  the  parties.  It  is 
argued  that,  from  political  circumstances,  of  which  we  ought  to  take 
notice,  a  war  between  Russia  and  Turkey  was  sure  immediately  to  pro- 
dace  a  war  between  England  and  Russia ;  and  that  both  wars  must  be 
considered  comprised  within  the  proviso.  But  we  can  enter  into  no 
sach  speculations.  In  point  of  fact  peace  continued  six  months  between 
England  and  Russia  after  there  was  flagrant  war  between  Russia  and 
Turkey.  During  all  that  time  Russian  ports  were  open  to  English 
ships;  and  we  know  that  English  *ships  did  continue  to  load  car-  r^KY^^/- 
goes  at  Odessa,  which  they  brought  home  in  safety  to  the  United  '• 
Kingdom.  The  danger  might,  no  doubt,  be  increased  from  the  right  of 
search  for  contraband  of  war,  the  right  of  blockade,  and  other  bellige- 
rent rights  which  might  be  exercised  by  either  of  the  two  nations  at 
war :  but  English  ships  enjoyed  all  the  rights  of  neutrality ;  and,  after 
the  war  between  Russia  and  Turkey  had  broken  out,  The*  Rolla  had  a 
right  to  proceed  to  Odessa,  there  to  take  in  a  cargo  of  wheat  or  other 
lawful  merchandise ;  and  neither  Russia  nor  Turkey  could  have  pre- 
vented her  from  doing  so  without  an  infraction  of  the  law  of  nations. 
Without  the  condition  substituting  for  Odessa  a  port  belonging  to  a 
friendly  power,  a  war  between  England  and  Russia,  before  the  ship  was 
loaded,  would  have  dissolved  the  contract :  and,  if  the  ship  had  returned 
in  ballast,  the  owner  would  have  been  without  remedy.  This  is  the 
danger  against  which  we  think  the  shipowner  must  be  supposed  to  have 
guarded,  by  requiring  the  condition :  and  the  freighter  cannot  be  sup- 
posed to  have  incurred  the  obligation  of  providing  a  cargo  at  Constan- 
tinople when  he  had  already  provided  a  cargo  at  Odessa,  which  the  ship 
might  load  there  and  safely  carry  to  Hull.  Notwithstanding  war 
between  Russia  and  Turkey,  the  master  of  the  ship  might  unquestion- 
ably have  proceeded  to  Odessa,  and  demanded  a  cargo  there :  and  we 
do  not  think  that  it  could  be  the  intention  of  the  charter-party  that 
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the  shipowner  in  any  event  should  have  it  in  his  power  to  insist  upon  & 
cargo  at  Constantinople  or  at  Odessa  as  he  should  choose. 

A  case  somewhat  resemhling  this  was  mentioned  at  the  bar  to  have 
arisen  at  Nisi  Prius  before  the  Lord  Chief  Baron,  to  which  we  shonld 
'79fiT  ^*^®  ^^^^  glad  to  *have  paid  the  most  respectful  consideration: 
^  but  we  have  not  been  able  to  obtain  any  authentic  account  of  it: 
and,  the  expression  there  being  said  to  be  <«  in  case  of  hostilities  in  the 
Black  Sea,"  the  particular  locality  may  give  it  a  more  general  sense 
,  within  that  locality ;  including  any  military  operation,  such  as  the  mas- 
sacre at  Sinope.  According  to  the  language  used  in  this  charter- 
party,  we  think  that  the  contingency  did  not  happen  upon  which  the 
plaintiff  was  entitled  to  a  cargo  for  The  Bolla  at  Constantinople ;  ani 
that  on  the  first  count,  for  not  loading  her  there,  we  must  give  judg- 
ment for  the  defendant. 

We  have  next  to  consider  the  rule  as  it  concerns  the  second  count  of 
the  declaration,  on  the  ship  Lebanon :  the  breach  here  being  for  not 
loading  the  ship  at  Odessa.  The  plaintiff  alleges  that  the  ship  lay  tbere 
a  certain  number  of  her  running  days,  and  was  ready  to  stay  tbe 
remainder  of  her  running  days  and  days  of  demurrage,  but  that  tbe 
defendant  dispensed  with  her  doing  so,  and  requested  the  ship  to  depart 
from  Odessa.  Yet  that  he  provided  no  cargo  for  her ;  and  she  vas 
obliged  to  return  to  England  in  ballast. 

Among  other  pleas,  the  defendant  pleaded  to  the  second  count  that, 
after  the  ship  arrived  at  Odessa,  and  before  the  defendant  dispensed 
with  the  ship  remaining  at  Odessa,  and  before  the  accruing  of  the  canoes 
of  action  in  the  second  count  mentioned,  war  was  declared  between  our 
Lady  the  Queen  and  the  Emperor  of  Russia,  whereby  he  was  prevenieii 
from  loading  the  ship  wnth  a  cargo  at  Odessa.  Issue  was  joined  upon 
this  plea.  A(  the  trial,  it  was  proved  or  admitted  that  the  slup  I^^* 
non  arrived  at  Odessa  on  the  11th  of  March,  1854.  That  tbe  var 
(7971  between  England  and  Russia  had  *broken  out,  and  was  knovn  at 
^  Odessa,  on  the  1st  of  April  following.  And  that  the  ship  sailed 
away  from  Odessa  in  ballast,  on  the  17th  of  April,  before  her  running 
days  had  expired.  But  the  plaintiff  attempted  to  prove  that,  before  tbe 
1st  of  April,  the  defendant  had  broken  the  charter-party  by  absolatelj 
refusing  to  provide  any  cargo  for.  the  ship,  and  intimating  that  none 
would  be  provided.  The  question  arose,  whether  he  had  adduced  aoj 
evidence  to  go  to  the  jury  in  support  of  these  allegations.  The  verdict 
was  entered  for  the  plaintiff  on  this  issue :  but  leave  was  reserved  to 
enter  a  verdict  upon  it  for  the  defendant|  if  the  Court  should  be  of 
opinion  that  there  was  no  such  evidence. 

And,  upon  consideration,  we  are  of  opinion  that  there  was  do  such 
evidence.  The  war  having  dissolved  the  contract  on  the  Ist  of  April, 
when  the  defendant  was  prevented  from  loading  the  ship  without  trad- 
ing with  the  Queen's  enemies,  it  was  incumbent  upon  the  plaintiff  to 
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prove  that  the  cause  of  action  on  which  he  sues  had  previously  accrued 
to  him.  But  we  think  that,  grving  credit  to  what  his  witnesses  swore, 
no  previous  cause  of  action  is  proved.  The  plaintiff,  as  to  this  part  of 
the  case  (His  Lordship  then  stated  the  facts  as  ante,  p.  718). 

It  thus  appears  that  the  captain  of  The  Lebanon,  who  represented 
the  plaintiff  down  to  the  16th  day  of  April,  and  long  after  the  declara- 
tion of  war  was  known  at  Odessa,  continuously  insisted  on  the  per- 
formance of  the  charter-party  by  the  defendant,  and  remained  at  Odessa 
demanding  a  cargo.     Was  there  any  evidence  that,  on  or  before  the  1st 
of  April,  a  cause  of  action  had  accrued  to  the  plaintiff  for  breach  of  the 
charter-party  ?     We  *think  not.     According  to  our  decision  in  r^frno 
Hochster  v.  De  La  Tour,  2  E.  &  B.  678  (E.  C.  L.  R.  vol.  75),  to  ^ 
which  we  adhere,  if  the  defendant,  within  the  running  days  an^  before 
the  declaration  of  war,  had  positively  informed  the  captain  of  The  Leba- 
non that  no  cargo  had  been  provided  or  would  be  provided  for  him  at 
Odessa,  and  that  there  was  no  use  in  his  remaining  there  any  longer,  the 
captain  might  have  treated  this  as  a  breach  and  renunciation  of  the  con- 
tract ;  and  thereupon,  sailing  away  from  Odessa,  he  might  have  loaded  a 
cargo  at  a  friendly  port  from  another  person ;  whereupon  the  plaintiff  would 
have  had  a  right  to  maintain  an  action  on  the  charter-party  to  recover 
damages  equal  to  the  loss  he  had  sustained  from  the  breach  of  contract 
on  the  part  of  the  defendant.     The  language  used  by  the  defendant's 
agent  before  the  declaration  of  war  can  hardly  be  considered  as  amount- 
ing to  a  renunciation  of  the  contract.;  but,  if  it  had  been  much  stronger, 
we  conceive  that  it  could  not  be  considered  as  constituting  a  cause  of 
action  after  the  captain  still  continued  to  insist  upon  having  a  cargo  in 
fulfilment  of  the  charter-party. 

Judgment  for  defendant.(a)     (Order  drawn  up  for  making 
the  rule  absolute.) 

(o)  See  the  oext  case. 


♦THOMAS  REID  and  GEORGE  REID  v.  EDWARD  HAM-  ^^.^ 

ILTON  HOSKINS.     Nov.  26.  •■  ' 

Declarafcion  stated  that  plaintiff  and  defendant  agreed,  by  charter-party,  that  plaintiff's  ship  should 
proceed  to  Odessa,  and  there  load  from  defendant's  ogent  a  cargo  of  specified  goods,  and  there- 
with proceed  home,  a  specified  number  of  running  days  to  be  allowed  for  loading  and  unload- 
ing, and  ten  days  for  demurrage  after  the  laying  days,  at  5/.  per  day :  that  the  ship  proceeded 
to  Odessa;  that  the  time  for  loading  had  elapsed;  but  defendant  made  defoult  in  loading. 

Plea :  that,  after  the  vessel  proceeded  to  Odessa,  and  before  the  alleged  breach  of  contract,  war 
was  declared  by  the  Queen  against  the  Emperor  of  Russia,  and  war  had  ever  since  existed 
between  this  kingdom  and  Russia,  of  which  plaintiff  and  defendant  had  notice  before  the  alleged 
breach  :  that  Odessa  was  part  of  the  empire  of  Russia ;  and  plaintiff  and  defendant  were  sub- 
jects of  this  kingdom,  and  not  of  Russia:  that  the  ship  was  a  registered  British  ship;  and  no 
license  from  the  Queen  could  be  obtained  for  loading  the  ship  at  Odessa:  that  defendant  could 
not  have  procured  a  cargo  or  loaded  the  ship  as  agreed,  nor  could  plaintiff  have  received  such 
cargo,  without  trading  or  corresponding  with  the  enemy. 

IiBoe  on  this  plea. 
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It  was  proved  that  the  master  was  directed,  by  defendiuit,  to  apply  to  defendant's  agent  M^  tt 
Odessa.  War  between  £ng1and  and  Rassia  was  first  known  at  Odessa  on  Ist  April,  ISM;  the 
ship  arrived  at  Odessa  and  was  ready  to  load  on  9ch  March,  1854.  Before  Ist  April,  the  muttt 
had  commnnication  with  M.,  who  ooold  not  speak  any  language  which  the  master  ondentiMi, 
bnt  who  broagbt  with  him  an  interpreter  H.,  who  professed  to  interpret. 

Held,  that  the  master's  evidence  of  what  H.  stated  to  him  to  have  been  said  by  M.  was  admisibie 
as  evidence  of  a  commnnication  from  M.  to  the  master. 

M.,  before  1st  April,  repeatedly  told  the  master  that  he  should  be  unable  to  procure  him  aeaijo, 
owing  to  a  Russian  prohibition,  except  by  certain  means  which  the  master  was  unable  to  om: 
and  he  also  endeavoured  to  persuade  the  master  to  quit  Odessa  without  a  cargo,  upon  MHai» 
terms  inconsistent  with  the  charter-party.  The  master  continued  to  demand  a  cargo  till  dut 
1st  April,  and,  on  a  later  day,  but  before  the  eipiration  of  the  running  and  demairage  din, 
left  Odessa  in  ballast. 

Held  that  the  plea  was  proved :  for  that» 

(1)  Tho  breach  laid  in  the  declaration,  and  pleaded  to,  appeared  to  be  a  breach  after  the  expira- 
tion of  the  running  and  demurrage  days,  which  did  not  take  place  till  after  the  declaratioa  of 
war  was  known  at  Odessa. 

(2)  No  breach  was  shown  to  have  occurred  before  1st  April;  since,  supposing  the  language  «f  M. 
to  have*mounted  to  a  renunciation  of  the  contract  giving  the  plaintiff  a  right  to  oleet  to  trot 
the  contract  as  at  an  end  (and  tembU  that  it  did  not),  this  would  not  constitute  a  l»-each  ictfl 
the  election  was  exercised  on  behalf  of  the  plaintiff. 

The  declaration  stated  that  plaintiiFs  and  defendant  agreed,  by  charter* 
party,  that  plaintiffs'  ship,  called  The  Themis,  should  with  all  convenieDC 
speed,  after  discharging  her  then  cargo,  in  ballast  sail  and  proceed  to 
*7^m  Constantinople,  and  there  receive  orders  to  proceed  to  ♦Odessa 
J  or  Kertch,  Varna  or  Baltchich,  or  so  near  thereto  as  she  migh; 
safely  get,  and  there  load,  from  the  agents  of  the  defendant,  a  fall  and 
complete  cargo  of  tallow,  grain,  seed,  or  other  stowage  goods,  at  the 
option  of  the  defendant,  with  the  necessary  mats  for  dunnage,  lerhicli 
the  defendant  bound  himself  to  ship,  &c.,  and  send  alongside  at  the  port 
of  loading  and  take  from  alongside  at  the  port  of  discharge  at  his  own 
expense  and  risk ;  and,  being  so  loaded,  should  therewith  proceed  to 
Queenstown  or  Falmouth,  at  the  master's  option,  for  orders,  to  be  given 
by  return  of  post,  or  laying  days  to  commence,  to  discharge,  &c.  (stipu- 
lations for  discharge,  and  payment  of  freight  on  delivery).  Fortj-fivc 
running  days  to  be  allowed  the  defendant,  if  the  ship  was  not  sooner 
despatched,  for  loading  the  ship  at  the  port  of  loading  and  unloading  at 
the  port  of  discharge:  and,  if  one-half  or  more  of  the  cargo  shooU 
consist  of  wool,  ten  additional  days  to  be  allowed,  and  ten  days  on 
demurrage  over  and  above  the  said  laying  days  at  51.  per  day.  Deten- 
tion by  ice  and  quarantine  not  to  be  accounted  as  laying  days.  The 
act  of  God,  adverse  winds,  the  Queen's  enemies,  restraint  of  princes, 
pirates,  fire,  and  all  and  every  other  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation,  of  what  nature  and  kind  soever,  during  the  said 
voyage,  always  excepted.  In  the  event  of  hostilities  preventing  the 
vessel  from  proceeding  into  the  Black  Sea  direct,  it  was  agreed  that  the 
defendant  should  in  that  case  load  her  with  a  cargo  of  grain  or  seed  at 
Constantinople,  or  one  safe  port  in  the  sea  of  Marmora,  or  at  or  between 
Volo  and  Enos,  at  the  rate  of,  &c. :  orders  at  Constantinople  as  to  load- 
ing port ;  other  terms  as  above.     Averment  that  the  ship  did,  with  all 


5  ELLIS  Sl  BLACKBURN.    Q.  B.  730 

convenient  speed,  proceed  to  Constantinople,  '''and  tbence  to  r^p^o-i 
Odessa,  pursuant  to  orders  received  at  Constantinople.  That  ^ 
plaintiffs  did  all  things  necessary  on  their  part,  and  that  all  things 
necessary  happened  and  were  done,  to  entitle  them  to  have  a  full  and 
complete  cargo  of  tallow,  &c.,  loaded  on  board  the  said  ship,  to  wit,  at 
Odessa,  and  that  the  time  for  so  doing  has  elapsed.  Tet  defendant 
made  default  in  loading  the  said  ship,  and  refused  to  load  her  as  agreed. 

Plea  (2).  That,  after  the  said  orders  were  given  and  the  said  vessel 
proceeded  from  Constantinople  to  Odessa,  and  before  the  alleged  breach 
of  contract,  war  was  declared  and  proclaimed  bj  Her  Majesty  Queen 
Victoria  against  the  Emperor  of  Russia;  and  they  then  went  to  war: 
and  that  such  war  then  commenced,  and  has  ever  since  existed  and 
raged ;  and  this  kingdom  and  the  empire  of  Russia  have,  during  the 
period  aforesaid,  been  at  open  war  with  one  another ;  of  which  plaintiffs 
and  defendant,  before  the  alleged  breach,  had  notice.  That  Odessa, 
during  all  the  time  aforesaid,  was  part  of  the  empire  of  Russia ;  and  that 
plaintiffs  and  defendant,  during  all  the  time  aforesaid,  were  and  are 
natural  born  subjects  of  this  kingdom,  owing  allegiance  thereto,  and  not 
of  the  said  empire  of  Russia.  And  the  ship  was,  during  all  the  time 
aforesaid,  a  British  ship,  registered  according  to  law  in  that  behalf. 
And  that  no  license  from  Her  Majesty  was  or  could  be  obtained  or  pro- 
cared  for  loading  any  cargo  on  board  the  vessel  at  Odessa  aforesaid ; 
and  the  defendant  could  not,  without  trading  and  corresponding  with 
the  said  enemy  and  his  subjects,  have  procured  a  cargo  or  loaded  the 
said  ship  as  agreed ;  nor  could  the  plaintiffs,  without  trading  and  corres- 
ponding with  the  said  enemy,  have  received  such  cargo. 

*The  plaintiffs  took  issue  on  this  plea.(a)  There  were  also  r^eiroQ 
other  issues,  upon  which  no  question  arose  in  banc.  ^ 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  London  sittings 
after  last  Trinity  Term,  the  facts,  so  far  as  respects  the  issue  on  the 
second  plea,  were  as  follows. 

The  Themis,  in  pursuance  of  the  charter-party,  dated  London,  17th 
November,  1853,  sailed  for  Constantinople,  and  arrived  there  7th  Feb- 
ruary, 1854.  On  her  arrival,  the  master  delivered  to  Messrs.  Matthieu, 
Brothers  i^  Co.,  the  agents  of  defendant,  a  letter  with  which  he  had  been 
furnished  by  the  defendant,  directing  them  to  give  him  orders.  They 
ordered  him  to  proceed  to  Odessa,  and  there  receive  a  cargo  from  Messrs. 
Zuckerbecker  &  Co.,  of  that  place ;  and  they  furnished  him  with  a  letter 
of  introduction  to  Theodor  Matthieu,  one  of  their  own  firm,  then  at  Odessa, 
and  also  with  a  letter  to  Zuckerbecker  &  Co.,  directing  them  to  give  the 
cargo  for  The  Themis  ^^  according  to  the  instructions  of  our  M.  Theodor 
Matthieu.*'  The  Themis  left  Constantinople  on  8th  February,  but  re- 
mained in  the  Bosphorus  till  18th  February,  and  arrived  off  Odessa  on  21st 

(a)  There  wai  also  a  demniTer  to  Cbls  plea ;  on  wbieb  Judgment  was  giren  for  the  deA^ni^t 
b  last  Term;  Beid  c  HosklM,  4  B.  A  B.  979  (K  C.  L.  R.  ToL  79). 
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February.  Owing  to  the  state  of  the  weather,  she  did  not  reach  the  ballast 
ground  till  26th  February.  The  ballast  ground  is  about  three  miles  from 
Odessa.  The  master  was  prevented  from  landing,  by  the  quarantine 
regulations,  till  4th  March.  He  then,  and  on  other  days,  had  an  interriev 
with  Theodor  Matthieu.  Theodor  Matthieu  could  not  speak  any  language 
which  the  master  understood ;  but  he  brought  with  him  a  person  named  John 
^-oq-i  *Greenway  Hunt,  who  professed  to  interpret  between  the  two. 

^  On  other  occasions  Theodor  Matthieu  conversed  with  the  master 
through  another  interpreter.  The  master,  on  10th  March,  annonncedtc 
Theodor  Matthieu  that  the  ship  was  ready  to  be  laden  on  9th  March.  It 
appeared  that  a  Russian  ukase  had  been  published  at  Odessa  on  3d  March, 
by  which  the  exportation  of  wheat  from  that  port  was  prohibited ;  iDd 
that,  before  the  publication  of  this  ukase,  Theodor  Matthieu  had  pro- 
cured a  cargo  of  wheat  for  The  Themis  from  Zuckerbecker  k  Co.  This 
wheat  remained  unshipped  till  1st  April,  on  which  day  it  was  first  knovo 
at  Odessa  that  war  was  proclaimed  between  England  and  Russia.  After 
that,  it  became  impossible  to  load  the  ship :  and  the  master  left  Odessa 
in  ballast  on  25th  April,  after  the  bombardment  of  that  place  bj  the 
allies  on  the  22d  April.  The  counsel  for  the  defendant  objected  that, 
as  the  running  and  demurrage  days  would  not  have  expired  till  4th  Maj, 
there  was  no  default  in  loading,  and  therefore  no  breach  of  contrftct 
before  the  war  was  known.  In  answer  to  this  objection,  the  counsel 
for  the  plaintiffs  relied  upon  the  language  used  by  Hunt  and  the  other 
interpreter  during  the  interviews  which  took  plact  between  the  master 
and  Theodor  Matthieu.  This  language  it  was  proposed  to  prove  by  the 
evidence  of  the  master.  The  counsel  for  the  defendant  objected  to  this 
being  given  in  evidence,  on  the  ground  that  there  was  no  proof  that 
what  Hunt  gave,  professedly  as  the  interpretation  of  what  Theodor 
Matthieu  said,  was  a  true  interpretation.  The  Lord  Chief  Justice  ad- 
mitted the  evidence  of  the  master,  which,  according  to  the  statement 
of  the  Lord  Chief  Justice  in  the  judgment  in  this  case  (post,  p.  748), 
7^11  ^^^  ^^  follows.     ^<  <0n  the  *5th  of  March  I  had  a  conversation 

-^  with  Matthieu,  defendant's  agent,  at  Odessa,  who  could  not  speak 
English,  through  Hunt,  an  interpreter  employed  by  him.  Hunt  said 
there  was  a  prohibition  against  the  loading  of  grain,  and  that  Matthiea 
had  no  cargo  for  me.  If  I  could  get  a  small  quantity  of  grain  on 
board,  the  authorities  had  given  ten  days  to  complete  the  cargoes  of 
such  ships  as  had  begun  to  load.  He  asked  if  I  could  get  20  chetverts 
on  board  where  I  lay,  and  that  would  be  within  the  rule.  I  said,  if  be 
would  put  them  in  a  lighter,  I  would  try  to  get  them  on  board.  He 
said  he  could  not  put  them  into  a  lighter,  and  asked  if  I  would  get  them 
on  board  any  other  way.  I  said  I  would  do  anything  in  my  power,  and 
I  would  send  my  long  boat  for  them,  if  he  would  get  them  for  me.  He 
said  they  could  not  put  any  from  the  shore ;  if  I  had  any  friend  in  the 
roads  that  would  let  me  have  the  20  chetwerts  I  should  come  ashore  and 


♦ 
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let  him  know.'  The  master  then  described  how  be  had  gone  on  board 
one  ship,  and  in  vain  tried  to  get  some  wheat  to  put  on  board  his  own. 
He  then  went  on  to  state  another  conversation  he  had  on  the  5th  with 
Matthiea  through  the  interpreter.  « Hunt  asked  me  if  I  would  take 
half  freight  to  cancel  the  charter-party,  as  Matthieu  had  no  cargo  to 
load  the  ship.  He  would  give  me  a  letter  to  go  to  Constantinople,  and 
there  farther  arrange  with  his  brother.  I  asked  time  to  consider.  On 
the  6th,  I  saw  both,  and  refused  the  offer.  On  the  9th,  the  ship  was 
ready  to  take  cargo  on  board.  On  the  10th,  I  gave  notice  that  I  was 
ready  from  the  9th.  I  remained  there  till  the  22d  of  April.  On  the 
20th  March,  I  saw  Hunt  and  Matthieu.  Hunt  told  me  he  was  going 
to  send  me  a  letter.  He  asked  me  if  I  would  go  away  if  Mr.  r^^YQf; 
^Matthieu  sent  me  the  letter.  I  said  I  could  not  tell  till  I  saw  ^ 
the  contents,  and  he  must  send  it  in.  Hunt  then  took  the  letter  from 
Matthieu  and  read  it  to  me.  It  was  that  there  was  no  use  in  my  lying 
there,  as  Matthieu  had  no  cargo ;  that  I  should  take  the  ship  to  Con- 
stantinople, and  there  further  arrange  with  his  brother.  I  declined  going 
away;  and  the  letter  was  not  sent  in.'  He  afterwards  stated  another 
conversation  which  he  had  with  Matthieu,  on  the  6th  of  April,  through 
another  interpreter,  which  showed  that  the  negotiation  still  continued, 
and  which  thus  concluded :  <  I  asked  him  if  he  had  any  cargo  for  me  ? 
He  said  he  had  none.' '' 

The  counsel  for  the  defendant  contended  that  there  had  been  no 
renunciation  of  the  contract  on  the  part  of  the  defendant,  through 
Theodor  Matthieu ;  and  that,  even  if  there  had  been  such  renunciation, 
this  did  not  constitute  a  breach,  inasmuch  as  it  had  not  been  treated  as 
SQch  by  the  master.  The  Lord  Chief  Justice,  on  this  issue,  left  to  the 
jury  whether  there  had  been  a  breach  of  the  contract  before  1st  April, 
and,  if  not,  whether  the  defendant  could  afterwards  have  loaded  the 
ship  without  trading  with  the  Queen's  enemies ;  and  he  reserved  leave 
to  move  to  enter  a  verdict  for  the  defendant  on  this  issue,  if  there  was 
no  evidence  of  such  previous  breach,  or  of  such  possibility  of  loading. 
The  jury  found  for  the  plaintiffs  on  all  the  issues ;  and,  in  answer  to  a 
question  from  the  Lord  Chief  Justice,  they  stated  that  they  considered 
what  took  place  before  Ist  April  as  a  breach  of  contract. 

In  this  term,  Knotvles  obtained  a  rule  calling  on  the  plaintiffs  to  show 
caase  why  a  verdict  should  not  be  ^entered  for  the  defendant  on  r^c^Qg 
the  second  issue :  ^<  on  the  ground  that  there  was  no  evidence 
on  which  the  jury  could  find  a  breach  of  the  contract  before  declaration 
of  war,  and  before  the  same  was  known  at  Odessa:"  or  why  a  new  trial 
should  not  be  had  «  on  the  ground  of  misdirection  on  the  part  of  the 
learned  Judge  who  tried  the  cause,  in  telling  the  jury  that  there  was 
evidence  from  which  they  might  find  a  breach  of  contract  before  decla- 
ration of  war,  and  in  telling  the  jury  that  such  breach  would  entitle 
the  plaintiff  to  a  verdict;  also  in  omitting  to  explain  to  the  jury  that 
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the  law  did  not  require  the  defendant  to  load  a  cargo  between  tbe  lOth 
of  March  and  the  1st  of  April,  1854;  also  on  the  ground  that  the  evi- 
dence showed  there  was  no  such  breach  of  contract ;  and  also  on  tie 
^ound  that  the  learned  Judge  improperly  admitted  the  evidence  of  tbe 
witnesses  as  to  the  statements  of  one  John  Greenwaj  Hunt ;"  and  also 
on  the  ground  of  surprise,  as  shown  in  affidavits  (this  became  immat^ 
rial). 

In  this  Term,(a) 

Watson^  Bramwelly  Atherton^  and  ManUty  showed  cause. — First,  the 
directions  of  Theodor  Matthieu,  given  through  Hunt,  were  admissible. 
The  master  is  directed  by  the  defendant  to  apply  to  Messrs.  Matthie^ 
Brothers  &  Go. ;  and  they  put  him  in  communication  with  Theodor 
Matthieu.  Theodor  Matthieu  brings  with  him  Hunt,  for  the  pnrpose 
of  interpreting.  As  against  the  defendant,  therefore,  it  must  be  takes 
^-017-1  that  Hunt  '^'interpreted  truly.  In  effect,  Theodor  Matthiea,bj 
^  his  conduct,  directs  the  master  to  rely  upon  Hunt's  interpreta- 
tion. 

Secondly,  as  to  the  evidence  on  the  issue  joined  on  the  second  plea. 
Before  the  1st  of  April,  when  the  fact  of  the  war  was  first  known  it 
Odessa^  Theodor  Matthieu  had  clearly  given  notice  to  the  master  that 
no  cargo  would  be  provided.  That  was  a  renunciation  of  the  contract, 
and  thus  a  breach ;  Hochster  v.  De  La  Tour,  2  E.  &  B.  678  (E.  C.  L 
R.  vol.  75).  But  it  is  said  that  the  breach  was  not  complete  ?rithoat  tb^ 
assent  of  the  master,  representing  the  plaintiff.  [Erle,  J. — Either  partj 
may  break  a  contract :  a  master  may  dismiss  his  servant  before  the  tiae 
of  service  contracted  for  has  expired.  Lord  Campbell,  C.  J. — Wb: 
is  done  in  that  case  is  rather  in  the  nature  of  a  performance  of  the  con- 
tract :  the  master  engages  to  give  the  servant  notice  or  wages :  he  gives 
him  no  notice,  but  gives  him  the  wages.  But,  generally,  as  a  contract 
cannot  be  made  without  mutual  consent,  so  it  cannot  be  dissolved  with- 
out mutual  consent.  Erle,  J.,  referred  to  Emmens  v.  Elderton,  4 11. 
L.  Ca.  624.(6)]  Suppose  a  party  orders  goods  to  be  sent  by  a  given 
time,  and,  before  the  time  arrives,  gives  notice  that  he  will  not  receive 
them.  [Lord  Campbell,  C.  J. — Cannot  the  other  party  still  send  the 
goods  at  the  time,  if  he  chooses  to  run  the  risk  of  his  customer's  insol- 
vency ?  Coleridge,  J. — And  then,  if  the  party  ordering  the  goods  :* 
sued  for  not  accepting,  can  he  say  that  he  had  broken  the  contract 
before?]     The  damages  would  be  estimated   by  the  state  of  thing* 

*7^S1  *®^^s^^°g  **  *^®  *'*°^®  ^f  ^^^  notice.     [Lord  Cabipbell,  C.  J  — 

^  That  seems  inconsistent  with  Philpotts  v.  Evans,  5  M.  &  W.  475.t 

But,  in  fact,  this  is  not  simply  a  case  where  all  is  to  be  done  by  one 

(a)  NoTomber  19th.  Before  Lord  Campbell,  C.  J.,  Coleridge,  WightnaD,  abd  Brie,  Jl  ^^ 
J.y  left  tbe  Court  duriog  the  argameot  in  support  of  the  rule. 

(6)  Affirming  the  judgment  of  Eich.  Gb.  in  Elderton  e.  Emmeni,  6  C.  B.  160  (E.  C.  L  R.  v«L 
60),  which  reversed  the  judgment  of  C.  P.  in  Elderton  v.  Emmens,  4  C.  B.  479  (E.  a  L  R.  ^ 
66). 
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party,  the  defendant.  The  defendant  was  to  find  the  cargo :  but  there 
was  a  condition  precedent,  that  the  ship  should  wait  for  it  till  the  expi- 
ratioa  of  the  running  days.  The  notice  that  no  cargo  would  be  fur- 
nished was,  in  effect,  a  dispensation  with  this  condition  precedent.  Such 
a  dispensation  may  be  given  by  one  party  only,  so  as  to  discharge  the 
other  without  any  acquiescence  on  his  part ;  and  such  dispensation  is 
irrevocable.  Suppose  a  party  has  agreed  to  purchase  an  estate  if  a 
good  title  be  shown  by  the  vendor  on  a  given  day ;  and,  before  that 
day,  the  purchaser  gives  notice  to  the  vendor  that  he,  the  purchaser, 
will  not  take  the  estate,  and  that  the  vendor  need  not  produce  his  title. 
This  dispensation  takes  effect  without  the  assent  of  the  vendor.^  The 
vendor  may  then  sue  the  purchaser  for  not  accepting,  and  need  not  allege 
a  production  of  the  title,  but  only  the  dispensation  from  it :  he  cannot 
8ae  for  the  price  of  the  estate ;  he  must  sue  for  not  accepting ;  Laird  v, 
Pim,  7  M.  &  W.  474.t  Now  here  the  defendant,  after  the  time  had 
commenced  during  which  he  was  to  perform  his  contract,  dispensed  with 
the  condition  of  the  ship  waiting  till  the  expiration  of  the  time ;  and 
his  renunciation  of  the  contract,  coupled  with  this  dispensation,  com- 
pleted the  breach ;  all  of  which  occurred  before  the  declaration  of  war 
was  known  to  the  parties.  The  war  made  the  breach,  even  if  only 
inchoate,  irrevocable.  [Lord  Campbell,  C.  J. — The  declaration  says 
that  the  time  for  loading  had  expired,  yet  defendant  made  default 
*in  loading  and  refused  to  load  as  agreed :  that  looks  as  if  the  r-i^rj^Q 
breach  complained  of  was  a  breach  occurring  at  the  end  of  the  ^ 
laying  days  and  days  of  demurrage.]  The  plea  alleges  that  war  broke 
oat  before  the  alleged  breach :  the  question  is  when  such  breach  accrued. 
But,  further,  if  acquiescence  on  the  part  of  the  master  was  necessary 
to  constitute  a  breach,  there  W9.s  such  acquiescence.  The  refusal  to  load 
was  a  refusal  continuing  up  to  the  time  of  the  ship  quitting  Odessa. 
Daring  that  time,  nothing  is  done.  The  plaintiffs  might  have  brought 
their  action  at  any  moment  after  the  notice  from  the  defendant. 

Further,  the  plea  alleges  that  the  defendant  could  not,  after  the  decla- 
ration of  war,  have  loaded  without  trading  with  an  enemy :  but  the  ver- 
dict negatives  this  ;  therefore  it  must  now  be  assumed  that  the  defendant 
could  so  have  loaded.  [^KnotoleSy  in  support  of  the  rule. — The  jury 
expressly  ground  their  verdict  on  the  supposition  that  there  was  a  breach 
before  the  notice  of  war.]  They  must  have  meant  to  negative  the 
whole  plea.  [Lord  Campbell,  C.  J. — Perhaps  so ;  though  I  do  not  see 
on  what  evidence  they  oould  have  found  the  possibility  of  such  loading. 
But  surely  the  allegation  is  quite  immaterial :  the  declaration  of  war 
dissolved  the  contract,  if  it  was  not  broken  before.] 

Knowles  and  Wilder  contr&. — First,  in  order  to  render  admissible  the 
declarations  of  Hunt,  it  should  be  shown  that  he  said  what  Theodor 
Matthieu  said.     This  might  have  been  proved  by  calling  Hunt :  as  the 


739  REID  V.  HOSKINS.    M.  T.  1855. 

evidence  stands,  what  Hunt  said  is  not  shown  to  have  been  sanctioDcd 
bj  Theodor  Matthieu. 

^- .^^  *As  to  the  other  point.  The  defendant  confesses  and  avoids 
^  the  breach  laid  in  the  declaration.  That  breach  is  a  non-loadiog, 
though  the  time  had  elapsed.  Now,  before  the  time  had  elapsed,  the 
contract  was  dissolved  by  the  notice  of  the  declaration  of  war.  But, 
further,  there  was  no  breach  at  all  before  the  1st  of  April.  In  the  first 
place,  the  defendant's  agent  does  not  renounce  the  contract  positivelj: 
it  appears  by  the  evidence  that  he  continued  to  endeavour  to  perform  it. 
Therefore,  even  if  the  point  arising  upon  the  non-concurrence  of  the 
master  be  left  out  of  sight,  there  was  no  breach.  But,  upon  any  viev, 
the  absence  of  such  concurrence  prevents  the  breach.  Where  there  h 
such  concurrence,  it  would  perhaps  be  more  correct  to  treat  the  circuic- 
stances  as  showing,  not  a  breach  of  contract  at  the  time,  but  an  agree- 
ment by  both  parties  to  treat  the  contract  as  at  an  end,  and  to  give  ai;<l 
receive  payment  as  if  it  had  then  been  broken.  Till  the  assent  is  gim, 
the  party  who  is  to  perform  the  contract  cannot  be  bound  by  Lis  notice 
that  he  will  not  perform  it :  he  may  still  do  so  before  the  time  for  per- 
forming has  expired.  But,  on  this  point,  it  seems  sufficient  to  refer  t) 
the  argument  for  the  defendant  in  Avery  v.  Bowden,  ante,  p.  714,  as  u 
The  Lebanon. 

Lord  Campbell,  C.  J. — An  important  point  arises  in  this  case ;  anl 
our  decision  on  it  may  be  reviewed  elsewhere.  We  will  take  time  t: 
consider  it ;  although  I  own  that  I  have  at  present  a  very  strong  opinion 

*7dn  '^P^^  '^^'  ^^*>  *^  *^  ^^®  evidence  of  what  Hunt  said,  I  *enter- 
^  tain  no  doubt  at  all :  commerce  could  not  go  on  if  such  eridei.ce 
were  excluded.  Although  there  is  no  authority,  so  far  as  I  recollect. 
on  the  point,  common  sense  tells  us  that,  where  the  master  was  referred 
to  a  person  who  could  not  speak  English,  that  person  had  authority  t  • 
bring  with  him  some  one  through  whom  he  might  communicate  with  the 
master ;  and,  that  being  done,  all  that  was  said  was  said  by  an  agent. 
It  would  be  monstrous  to  hold  that  the  interpreter  must  alwajs  h 
called ;  and  that,  without  bringing  him  to  swear  that  he  had  interpreiel 
truly,  no  effect  can  be  given  to  what  has  passed. 

Coleridge,  J.-^I  am  of  the  same  opinion  upon  the  point  last  men- 
tioned by  my  Lord ;  and  I  am  glad  that  the  opportunity  for  deciding 
it  has  arisen.  It  is  quite  true  that  we  have  no  direct  evidence  that  the 
interpreter  interpreted  faithfully ;  but  the  admissibility  of  the  evidence 
rests  on  general  principles  of  conunon  sense.  The  agent  has  authoritv 
to  communicate  with  the  master :  and,  when  the  agent  brings  with  him  an 
interpreter,  he  must  be  taken  to  indicate  to  the  master  that  the  master 
is  to  give  credit  to  the  interpreter.  Therefore,  as  my  Lord  puts  it,  vka: 
Hunt  said  was,  as  between  these  parties,  what  Theodor  Matthieu  said. 

WiGHTMAN,  J. — I  am  disposed  to  agree  in  the  admissibility  of  th:i 
evidence,  on  the  ground  upon  which  it  is  put,  which  is  in  effect  this: 
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th^t,  when  a  communication  is  to  take  place  in  a  foreign  country,  and 
both  parties  know  that  an  interpreter  will  be  wanted,  it  must  be  taken 
that  both  parties  agree  upon  the  interpreter  who  *professes  to  r^u^^o 
interpret.     It  would  often  be  impossible  to  obtain  the  evidence  ^ 
of  the  interpreter  himself. 

(Erle,  J.,  had  left  the  Court  towards  the  close  of  the  argument  in 
support  of  the  rule.)  Cur.  adv.  vulL 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  on  a  charter-party,  by  which  the  plaintiffs'  ship 
Themis  was  to  proceed  to  Constantinople,  from  thence  to  Odessa,  or 
some  other  port  as  ordered,  and  there  receive  a  cargo  from  the  defend- 
ant ;  the  defendant  undertook  there  to  supply  her  with  a  cargo,  which 
she  was  to  bring  home  for  certain  stipulated  freight ;  forty-five  running 
days  with  ten  demurrage  days  being  allowed  for  loading  her.  The 
declaration,  after  reciting  the  charter-party,  without  stating  any  dis- 
pensation by  the  defendant,  contained  a  general  allegation  of  the  per- 
formance of  all  conditions  by  the  plaintiffs  to  entitle  them  to  a  cargo  at 
Odessa,  and  merely  averred  that  the  defendant  made  default  in  loading 
the  said  ship,  and  refused  to  load  her  as  agreed. 

The  defendant  pleaded  that,  after  the  ship  proceeded  from  Constan- 
tinople to  Odessa,  and  before  the  alleged  breach  of  contract,  war  was 
declared  by  Her  Majesty,  Queen  Victoria,  against  the  Emperor  of 
Russia,  which  has  since  continued;  with  the  usual  allegations  that 
Odessa  was  a  Russian  port,  and  that  both  parties  are  British  subjects. 
Whereupon  issue  was  joined. 

The  charter-party  was  dated  17th  November,  1853.  *The  r^Y^q 
ship  arrived  off  Odessa,  26th  February,  .1854,  but  could  not  get  ^ 
into  the  mole,  and  was  not  ready  to  load  till  9th  March.  However, 
the  master  went  ashore  on  the  4th  of  March,  and,  on  the  5th  and  6th, 
had  interviews  with  the  defendant's  agent,  to  whom  he  was  consigned. 
By  an  imperial  ukase  published  at  Odessa  on  the  3d  of  March,  forbid- 
ding the  exportation  of  wheat  from  that  port,  the  defendant's  agent  was 
prevented  from  loading  on  board  The  Themis  a  cargo  of  wheat  which 
he  had  provided  for  her.  On  the  1st  of  April,  the  declaration  of  war 
between  England  and  Russia  was  known  at  Odessa  by  telegraph ;  and 
on  the  7th  of  April  it  was  officially  announced.  On  the  10th  of  March 
the  Master  of  The  Themis  gave  notice  that  he  was  ready  to  receive 
the  cargo ;  and  from  thence  the  running  days  began.  On  the  22d  of 
April,  during  the  bombardment  of  Odessa  by  the  English,  he  warped 
his  ship  from  the  harbour  into  a  place  where  she  was  under  cover;  and 
on  the  25th  of  April  he  sailed  away  in  ballast  for  Constantinople.  The 
rumiing  days  with  demurrage  days  would  not  have  expired  till  4th  of 
May.  At  the  trial,  it  was  proved  that  the  ship  could  not  have  been 
loaded  after  the  declaration  of  war ;  and  the  great  question  made  was 
whether  there  had  been  a  previous  breach  by  refusal  to  load. 
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The  master  of  The  Themis  swore  to  the  following  effect.  (His  Lord- 
ship here  read  the  evidence,  as  ante,  p.  783.) 

Several  witnesses  were  called,  who  corroborated  the  master  of  The 
Themis ;  but  they  added  no  new  facts. 

The  defendant's  counsel  objected  that  there  was  no  evidenoe  to  go  to 

*744.1  *^®  J^'^y  ^^  *  breach  before  the  declaration  of  war.  I  left  the 
^  question  to  the  jury,  with  leave  *to  move  to  enter  a  verdict  for 
the  defendant  if  the  Court  should  think  that  there  was  not  such  eri- 
dence.  The  jury  found  for  the  plaintiff  that  there  was  a  breach  before 
the  declaration  of  war  by  what  had  passed  between  the  master  of  the 
ship  and  the  defendant's  agent  at  Odessa. 

But,  after  full  consideration,  we  are  of  opinion  that  there  was  no  eri- 
dence  of  such  a  breach,  and  that  the  defendant  is  entitled  to  have  the 
verdict  entered  for  him  upon  the  plea  which  states,  in  substance,  that, 
before  breach,  the  contract  was  dissolved  by  the  declaration  of  var 
between  England  and  Russia. 

In  this  case  there  is  great  difficulty  in  saying  that  at  any  time  there 
ever  was  any  renunciation  of  the  contract  which,  had  the  plaintifis  been 
present,  would  have  authorized  them  to  consider  it  at  an  end  and  to 
bring  their  action  for  refusing  to  load  the  ship  before  the  expiratioa  of 
the  time  within  which  the  defendant  undertook  to  load  her.  But  at  all 
events,  if  they  had  such  an  option,  they  were  bound  to  exercise  it :  and 
they  could  not  both  hold  the  defendant  to  the  prospective  performinco 
of  the  contract  and  at  the  same  time  say  that  it  was  renounced.  In 
point  of  fact  there  can  be  no  doubt  that  the  master  of  The  Themis, 
from  the  moment  of  his  arrival  at  Odessa  till  the  declaration  of  war, 
steadily  adhered  to  his  charter-party,  and,  remaining  at  Odessa,  required 
the  agent  of  the  defendant  to  supply  him  with  a  cargo.  Therefore 
there  had  been  no  cause  of  action  before  the  declaration  of  war ;  sod 
none  arose  after  that  event. 

It  is  likewise  observable  that  the  breach  assigned  in  the  declaration 
n^fTAc-]  is  A^  ^^^  expiration  of  the  running  days  and  days  of  demurrage, 
-*  supposing  the  ship  to  have  ^remained  all  this  time  at  Odessa. 
This  must  be  considered  the  breach  referred  to  in  the  plea ;  and  it  \b 
quite  certain  that  the  declaration  of  war  was  known  at  Odessa  before 
any  such  breach  could  arise. 

We  therefore  feel  no  difficulty  in  giving  judgment  for  the  defendant. 
Ordered :  That  the  verdict  obtained  in  this  cause  be  set 
aside,  and  a  verdict  entered  on  the  second  issue,  io 
lieu  thereof. 


END  OF  MICHAELMAS  TERM. 
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XIX.  VICTORIA.     1865. 


The  Court  of  Queen's  Bench  did  not  sit  in  Banc  in  this  vacation. 


m  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 
GRIFFINHOOFE  v.  DAUBUZ.    Nov.  29. 

Dtclantion  alleged  that  plaintiff  was  tenant  of  a  farm  to  defendant  for  a  term  of  yean,  after  the 
expiration  of  which  there  became  dae  and  payable  from  defendant  to  the  Ecclesiaatical  Com- 
miflflionersy  money  in  respect  of  a  tithe  oommutation  rent  charged  on  the  farm  and  land,  which 
said  farm  and  land  was  liable  to  the  payment  of  the  rent,  as  defendant  knew:  that,  defendant 
baring  neglected  to  pay  it,  the  Commissioners,  according  to  the  provisions  of  the  statute  (6  A 
7  W.  4,  c.  71),  distrained  for  it  a  stack  of  wheat  of  plaintiff,  then  lawfully  being  on  the  farm 
sod  land,  and  afterwards  sold  it,  in  satisfaction  of  the  snm  in  arrenr,  co^ts  and  charges;  and 
plaintiff  was  deprived  of  the  stack ;  yet  defendant,  though  he  had  notice  of  these  several  matters 
and  was  requested  by  plaintiff  to  indemnify  him,  had  not  indemnified  him. 

Held,  by  the  Exchequer  Chamber,  that  the  declaration  showed  no  csui^e  of  action,  the  facts  stated 
creating  no  liability  on  the  part  of  defendant  to  indemnify  plaintiff. 

The  first  count  of  the  declaration  alleged  that  defendant,  by  deed 
dated  27th  October,  1845,  demised  a  farm  in  Sussex  to  plaintiff,  from 
29th  September,  1846,  for  the  term  of  twenty-one  years,  determinable 
as  therein  mentioned.  That  plaintiff  entered  and  was  *possessed  r^f^Af 
till  the  demise  was  determined  on  Michaelmas  day,  1852,  accord-  ^ 
ing  to  the  provisions  of  the  deed.  The  count  then  stated  a  breach  of 
a  covenant  as  to  taking  straw  at  a  valuation. 

Second  count.  That,  after  the  determination  of  the  term  as  in  the 
first  count  mentioned,  to  wit,  1st  October,  1852,  <(a  certain  sum  of 
money,  to  wit,  412. 12s,  lO^d.,  became  and  accrued  due  and  payable  from 
the  defendant  to  certain  persons ;  that  is  to  say,  to  the  Ecclesiastical 
Commissioners  for  England  and  Wales,  for  and  in  respect  of  a  certain 
sum  or  rent  in  lieu  and  stead  of  tithes,  or  a  tithe  rent  charged  upon  the 
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said  farm  and  land  in  the  said  first  count  mentioned :  which  said  sun 
or  rent  the  defendant,  as  owner  of  the  said  farm,  and  entitled  to  tbe 
rents  and  profits  thereof,  was  liable  to  pay,  and  ought  to  have  paid; 
and  which  said  farm  and  land  was  liable  to  the  payment  of  the  said  sum 
or  rent,  as  he  the  defendant  well  knew.  And,  the  defendant  having 
neglected  and  refused  to  pay  the  said  sum,  and  the  same  being  in 
arrear  and  unpaid  as  aforesaid,  that  is  to  say  on"  1st  June,  1853,  ^ube 
said  Ecclesiastical  Commissioners,  by  their  bailiff  duly  authorized  in  thit 
behalf,  for  obtaining  payment  of  the  same,  duly,  and  according  to  the 
provisions  of  the  statutes  in  that  behalf,  distrained  for  the  said  sum  so 
in  arrear  a  certain  stack  of  wheat  of  the  plaintiff,  then  lawfully  being 
upon  the  said  farm  and  land ;  and  afterwards,  in  pursuance  of  tbe  pro- 
visions of  the  said  statutes,  sold  and  disposed  of  the  said  stack  of  wheat 
for  and  in  satisfaction  of  the  said  sum  so  in  arrear  and  the  cost3  and 
charges  of  the  said  distress.  By  .reason  of  which  premises  the  plaintiff 
lost  and  was  deprived  of  the  said  stack  of  wheat.  And,  although  tbe 
- .  o-|  defendant  had  notice  of  the  several  matters  '*'in  this  count  men- 
-*  tioned,  and  was  requested  by  the  plaintiff  to  indemnify  the  plain- 
tiff against  the  said  seizure  and  sale,  and  to  make  good  to  him  the  loss 
so  occasioned,  yet  the  defendant  has  not  indemnified  the  plaintiff,  or 
made  good  to  him  the  loss  so  occasioned,  but  has  neglected  and  refused 
BO  to  do.*' 

8d  count,  for  money  paid. 

4th  count,  on  accounts  stated. 

Pleas.  (1)  As  to  1st  count  and  part  of  3d  and  4th  counts,  payment 
of  money  into  Court ;  (2)  As  to  the  residue  of  8d  and  4th  coQnt5f 
Nunquam  indebitatus;  (3)  As  to  the  same  residue.  Payment;  (4)  "As 
to  so  much  of  the  2d  count  of  the  declaration  as  alleges  that  the  d^ 
fendant  was  liable  to  pay,  and  ought  to  have  paid,  the  sum  or  tithe 
rent  in  that  count  mentioned,"  «<  that  the  defendant  was  not  liable  to 
pay,  nor  ought  he  to  have  paid,  the  said  sum  or  tithe  rent,  or  any  par: 
thereof,  as  alleged;"  (5)  To  the  2d  count,  («that  the  said  stack  of 
wheat  therein  mentioned  was  not  lawfully  upon  the  said  farm  and  land 
as  alleged;"  (6)  To  the  2d  count,  "that  the  said  stack  of  wheat  there- 
in mentioned  was  not,  at  the  time  when  the  same  was  so  distrained  as 
therein  alleged,  or  at  any  time  after  the  determination  of  the  said  term, 
lawfully  on  the  part  of  the  said  farm  and  land  where  the  same  was  so 
distrained." 

The  plaintiff  took  the  money  out  of  Court ;  and  issue  was  joined  on 
the  2d,  8d,  4th,  5th,  and  6th  pleas. 

A  verdict  was  found:  on  the  2d  plea,  for  plaintiff;  on  the  3d  plea, 
for  defendant ;  on  the  4th  plea,  for  defendant ;  on  the  5th  plea,  for 
plaintiff;  on  the  6th  plea,  for  plaintiff. 

Judgment  was  entered  up  in  the  Court  of  Queen's  Bench :  «'  that  the 
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plaintiff  take  nothing  by  his  said  writ,  ^except  the  said"  sum  paid  t-^jaq 
into  Court  and  his  costs  in  that  behalf;  «<and  that  the  defendant  ^ 
do  go  thereof  without  day,  except  as  aforesaid  :  and  that  the  defendant 
do  recover  against  the  plaintiff  "  his  costs  of  defence,  kfter  allowing  the 
plaintiff's  said  costs. 

The  plaintiff,  in  the  Court  of  Exchequer  Chamber,  suggested  error ; 
which  the  defendant  denied. 

The  case  was  argued  in  the  preceding  Term.(a) 

Bramwelly  for   the  party  suggesting  error  (plaintiff  below). — The 
fourth  issue,  on  the  2d  count,  has  been  entered  for  the  defendant,  in 
accordance  with  the  decision  of  the  Court  of  Queen's  Bench,(6)  on  the 
ground  that,  under  stat.  6  &  7  W.  4,  c.  71,  s.  67,  there  is  no  personal 
liability,  on  any  one,  to  the  payment  of  the  rent-charge.    That  decision 
is  not  now  questioned.     But,  as  the  other  issues  relating  to  the  second 
count  are  found  for  the  plaintiff,  the  question  arises,  whether  the  4th 
plea  answers  the  2d  count :  in  other  words,  whether,  if  the  part  of  the 
2d  count  which  is  traversed  by  the  4th  plea  be  struck  out,  there  does 
not  remain  a  good  cause  of  action  shown  by  that  count.    [Parke,  B. — 
In  that  case,  should  there  not  be  a  repleader  ?     Can  you  reverse  the 
judgment  below  ?]     If  the  4th  plea  be  bad,  the  plaintiff  ought  to  have 
the  judgment  to  which  he  would  be  entitled  if  there  were  no  such  plea 
on  the  record.     And,  if  that  were  the  state  of  the  record,  there  would 
be  a  confession  of  the  2d  count,  but  no  avoidance.     It  is  true  that,  if 
there  were  no  other  plea  to  the  2d  count,  the  mere  traverse  in, the  4th 
plea  would  not  be  such  a  confession  of  the  matter  not  traversed  as  to 
entitle  the  ^plaintiff  to  more  than  a  repleader.     But,  since  stat.  r^icTPA 
4  Ann.  c.  16,  s.  4,  which  authorized  pleading  several  pleas,  the  ^ 
plaintiff,  if  there  be  on  the  record,  besides  an  immaterial  plea,  a  plea  the 
finding  on  which,  coupled  with  the  declaration,  shows  a  cause  of  action, 
n  entitled  to  judgment  non  obstante  veredicto.     This  is  fully  shown  in 
note  (A)  to  Bennet  v.  Holbech,  2  Wms.  Saund.  319  e,  where  Negelen  v. 
Mitchell,  7  M.  &  W.  612,t  and  Goodburne  v.  Bowman,  9  Bing.  532  (E. 
C.  L.  R.  vol.  23),  are  cited.     The  judgment  therefore  must  be  reversed 
if  the  declaration,  without  the  aid  of  the  part  traversed,  show  a  cause 
of  action.     Now  it  does  show  that  the  farm  and  land  were  liable  to  the 
rent,  as  the  defendant  knew.     The  defendant  was  therefore  bound  to 
indemnify  the  plaintiff;  Taylor  v.  Zamira,  6  Taunt.  524  (E.  C.  L.  R. 
-  vol.  1).    [Parke,  B. — That  was  not  a  case  of  the  tenant  suing  the  land- 
lord :  the  tenant,  upon  distress  for  a  rent-charge  being  put  in,  paid  it, 
and  was  allowed  to  treat  the  payment  as  payment  of  rent  to  the  land- 
lord.]    The  land  only,  and  not  the  landlord,  was  there  liable,  as  here. 
Barrough,  J.,  said :  ^'  If  premises  be  liable  to  a  distress,  the  tenant  has 
a  right  to  pay  the  charge  to  which  they  are  liable ;  and  the  plaintiff 

(a)  November  16tb.    Before  Williams  and  Crowder,  Js.,  and  Parke,  AlderaoD,  and  Plat^  Bs. 
(ft)  Oriffinhoofe  v.  Daabaz,  4  E.  A  B.  230  (E.  C.  L.  R.  vol.  82). 
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having  so  paid  the  annuity,  has  a  right  to  deduct  from  his  rent  the  sum 
so  paid ;  and  if  the  payment  had  exceeded  the  rent  due,  it  appears  to 
me  that  he  might  have  brought  assumpsit  against  the  defendant  for  the 
surplus/'  ' 

Bovillj  contrd,. — The  second  count,  without  the  allegation  which  is 
traversed  by  the  4th  plea  and  negatived  by  the  verdict,  shows  no  gronnd 
for  charging  the  defendant.     The  plaintiff  has  not  paid  or  satisfied  any 
*7^11  ^^^^g^^  ^^  which  the  defendant  was  liable.     Assuming  *tliat  the 
-^  plaintiff  was  in  some  way  entitled  to  have  his  stack  on  the  land, 
and  that  all  parties  knew  that  the  land  was  liable  to  the  rent-charge, 
the  defendant  was  not  bound  to  indemnify  the  plaintiff.     Indeed  there 
is  nothing  to  show  that  the  plaintiff  was  not  the  proper  person  to  satisfj 
the  rent-charge.     At  any  rate  no  privity  is  shown.     It  does  not  appear 
that  the  stack  was  on  the  land  by  the  permission  of  the  defendant :  it 
may  have  been  put  on  by  the  permission  of  the  tenant  who  succeeded 
the  plaintiff  in  the  possession ;  or  it  may  have  been  bought  of  that 
tenant,  and  left  on  the  land  up  to  the  time  of  the  distress.     Nor  is  it 
shown  that  the  defendant  knew  that  there  was  any  rent-charge  in  arrear. 
Under  sect.  81  of  stat.  6  &;  7  W.  4,  c.  71,  the  notice,  before  the  distress, 
is  to  be  given  to  the  tenant  in  possession :  to  satisfy*  the  Kllegation  in 
the  second  count,  that  the  Commissioners,  ^'  duly,  and  according  to  the 
provisions  of  the  statutes  in  that  behalf,  distrained,*'  thore  must  hare 
been  such  a  notice ;  there  is  nothing  from  which  a  notice  to  the  landlord 
can  be  implied.     [Parke,  B. — It  is  alleged  that  '^  defendant  had  notice 
of  the  several  matters  in  this  count  mentioned."]     That  is,  notice  of 
the  distress  having  been  duly  made.     It  does  not  appear  who  was  in 
occupation,  unless  the  plaintiff  himself  be  looked  on  as  such  occupier, 
by  virtue  of  his  having  the  stack  on  the  land.     In  Taylor  v.  Zamira 
there  was  a  privity  between  the  landlord  and  the  tenant  whom  the  land- 
lord had  induced  to  become  tenant  of  land  out  of  which  the  rent-charjre 
and  the  landlord's  rent  both  issued.     The  landlord  was  bound  to  give 
the  tenant  quiet  possession.     [Parke,  B. — The  tenant  there  paid  a 
paramount  charge,  as  in  Sapsford  t;.  Fletcher,  4  T.  R.  511.    Here 
'*'the  plaintiff  is  not  setting  up  a  payment,  but  claims  to  be 
indemnified  for  the  loss  of  his  stack.    Williams,  J. — It  looks  more  like 
the  case  of  money  paid,  in  Dawson  v.  Linton,  5  B.  &  Aid.  521  (E.  C. 
L.  R.  vol.  70).  ]     There  is  a  count  for  money  paid :  but  the  defendant 
has  a  verdict  on  a  plea,  to  that  count,  of  payment.     The  2d  count  is 
framed  on  a  breach  of  duty  by  the  defendant ;  but  no  duty  is  shown. 
{Tarkb,  B. — ^In  Dawson  t^.  Linton,  Abbott,  G.  J.,  pointed  out  that  the 
action  was  only  for  money  paid  for  the  defendant,  and  not  for  any  spe- 
cial damage  arising  from  the  distress :  but  the  latter  is  the  present  case.] 
Bramwelly  in  reply. — In  the  popular  sense,  the  defendant  was  liable 
to  pay  the  rent-charge,  being  owner  and  occupier  of  the  land  after  the 
expiration  of  the  plaintiff's  term.     The  taking  of  the  stack  is  an  injary 
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accruing  to  the  plaintiff  from  the  defendant's  default,  the  stack  being 
lawfully  on  the  land.  If  there  be  any  remedy,  it  is  by  way  of  indem 
nity.  The  action  for  money  paid  would  lie  only  where  there  was  an 
actual  payment  at  the  defendant's  request,  express  or  implied.  [Alder- 
son,  B. — If  the  defendant  could  recover,  supposing  he  had  paid  money, 
it  seems  strange  that,  where  he  cannot  pay,  he  has  no  remedy.]  The 
cases,  both  of  indemnity  and  remedy  by  action  for  money  paid,  are  col- 
lected in  Ml*.  Smith's  note(a)  to  Lampleigh  v.  Brathwait,  Hob.  105  (5th 
ed.),  where  he  lays  down  the  principle  ^'  that  a  previous  request,  and  a 
promise  to  indemnify,  will  be  implied  in  favour  of  a  plaintiff,  who  has 
been  compelled  .to  do  that  to  which  the  defendant  was  legally  compel- 
lable ;"  and  under  this  head  be  ranks  ^'  the  oases  in  which  a  tenant,  who 
has  been  forced  to  pay  some  ''^ demand  to  which  the  landlord  was  r4c7eq 
primarily  liable,  has  been  held  entitled  to  deduct  the  amount  ^ 
from  his  rent,  or  to  recover  it  again  from  the  landlord,  as  money  paid 
to  his  use."  As  for  the  suggestion,  that  several  cases  might  be  put  in 
which  the  stack  would  be  lawfully  on  the  land  without  the  privity  of  the 
defendant,  the  answer  is  that  it  was  for  the  defendant  to  show  such  a 
case,  not  for  the  plaintiff  to  negative  it  by  anticipation.  An  anticipa- 
tion of  every  possible  case  is  impracticable.  [BoviU. — The  defendant 
was  entitled  to  rest  his  defence  upon  a  traverse  of  that  which,  if  not 
traversed,  would  have  shown  a  good  cause  of  action.  Parke,  B. — I  do 
not  at  present  see  the  liability.  In  Exall  v.  Partridge,  8  T.  B.  308,  the 
goods  of  a  stranger  were  placed  on  the  land  by  permission  of  the  lessee, 
and  distrained  for  rent  due  from  the  lessee ;  and  he,  having  redeemed 
them,  recovered  against  the  lessee  for  money  paid :  in  Moore  v.  Pyrke, 
11  East,  52,  the  goods  of  an  undertenant  were  distrained  for  rent  due 
by  his  lessor  to  the  superior  landlord,  and  sold ;  and  it  was  held  that  he 
could  not  recover  against  his  lessor  as  for  money  paid,  he  having  in  law 
never  been  owner  of  the  money  for  which  the  goods  were  sold ;  but  it 
was  said  that  the  money,  had  it  ever  belonged  to  the  plaintiff,  would 
have  been  money  paid  to  the  defendant's  use.  In  these  two  cases,  there 
was  privity :  but  at  present  I  cannot  see  any  in  this  case.] 

Our.  adv.  vult. 

Parks,  B.,  now  delivered  the  judgment  of  the  Court. 

The  point  which  was  decided  in  the  Court  of  Queen's  Bench(i)  is  not 
now  raised.  That  Court  quite  rightly  ^considered  that  the  issue  r^^^rj^ 
taken  by  the  4th  plea  involved  a  personal  liability,  and  was  not  ^ 
satisfied  by  the  existence  of  a  mere  charge  on  the  land ;  and  they  con- 
sidered that  no  such  personal  liability  existed,  and  therefore  directed 
the  verdict  on  this  issue  to  be  entered  for  the  defendant.  The  allegation, 
therefore,  which  is  traversed  may  be  considered  as  off  the  record ;  and 
the  question  for  us  is,  what  is  to  be  done  with  the  record  so  modified. 

(a)  1  Lea.  Ca.  121,  131,  4th  ed. 

(6)  Qriffinhoofe  v.  Daabas,  4  E.  i;  B.  230  (E.  0.  L.  R.  toL  82). 
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It  is  argued  that  enough  remains  untraversed  to  entitle  the  plaintiff 
to  judgment ;  and  that,  there  being  also  other  traverses  to  the  same 
count,  which  are  found  for  the  plaintiff,  the  plaintiff,  according  to 
Negelen  v.  Mitchell,  7  M.  &  W.  612,t  would  be  entitled  to  judgment. 
But  the  question  is,  whether  enough  does  remain. 

The  allegation,  that  the  defendant  well  knew  that  the  farm  and  land 
were  liable  to  the  payment,  is  clearly  not  enough.     Then  there  is  an 
allegation  that  the  stack  was  lawfully  on  the  farm.     Does  that  raise  an 
implied  promise,  or  require  the  defendant  to  indemnify  the  plaintiff  for 
the  loss  which  he  has  suffered  by  his  stack  being  distrained  and  sold? 
We  all  agree  that  no  such  liability  arises.     There  may  be  many  cases 
in  which  the  stack  would  be  lawfully  on  the  farm,  and  yet  the  defendant 
would  not  be  bound  to  indemnify  the  plaintiff  for  the  distress.     One 
case  may  be  put,  which  seems  in  fact  to  have  been  shown  at  the  trial  to 
have  actually  occurred :  the  plaintiff  may  have  had  permission  to  leave 
the  stack  on  the  farm  for  his  own  convenience.     Something  seems  to 
have  been  said,  at  earlier  stages  of  the  case,  as  to  this  having  been 
allowed  on  the  terms  of  the  plaintiff  paying    the  rent-charge  which 
accrued  next  after  the  expiration  of  the  term.     Supposing  that  to  be 
so,  there  would  be  no  implied  undertaking  by  the  defendant  to  repay  the 
^-._  '^'plaintiff  the  value  of  the  stack  distrained:  the  stack  would,  in 
^  such  a  case,  be  lawfully  on  the  land ;  but  the  payment  of  the 
rent  ought  to  come  from  the  plaintiff  himself.     Again,  it  is  quite  con- 
sistent with  this  count  that  a  new  term  may  have  been  granted  to  a 
stranger,  who  has  given  permission  to  the  plaintiff  to  keep  his  stack  on 
the  farm.     That  could  raise  no  obligation  on  the  part  of  the  landlord. 
Again,  we  might  suppose  that  the  stack  was  on  a  cart  which  was  passing 
over  the  premises  in  exercise  of  a  right  of  way.     There  is  therefore  no 
allegation  showing  any  privity  entitling  the  plaintiff  to  recover  in  any 
form  of  action.  Judgment  affirmed. 
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IN  THE  EXCHEQUER  CHAMBER. 

GEORGE  YOUNG,  JAMES  BEGBIE,  and  DAVID  BEGBIE, 
Appellants ;  JOHAN  AXEL  MOELLEB,  Respondent.     Nov.  29. 

Declaration  that,  in  considemtion  that  plaintiff,  at  defendant's  rcqnest,  would  deliver  wheat,  then 
on  board  plaintiff*8  ship  (having  been  conveyed  therein  for  freight  to  be  paid  by.  the  person 
who  should  receive  it),  to  defendant  with  lighters  provided  by  defendant,  dofondnnt  promised 
to  receive  it  in  a  reasonable  time:  breach,  that  defendant  made  default  in  receiving  in  a  reason- 
able time,  whereby  plaintiff  was  detained  an  unreasonable  time  in  discharging.  Defendant 
traverred  the  promise  and  the  default,  and  pleaded  that  plaintiff  was  not  ready  to  deliver. 

It  was  proved  that,  by  charter-party,  the  plaintiff,  owner  of  a  ship,  agreed  with  the  freighter  to 
deliver  a  cargo  at  the  port  of  discharge  on  payment  of  freight  conformably  to  the  bills  of  lading; 
and  a  certain  number  of  lay  days  were  allowed,  after  which  demurrage  was  to  be  charged  at 
a  given  rate  per  day :  the  bills  of  lading  stipulated  for  delivery  to  the  freighter  or  his  assigns, 
on  paying  freight  as  per  charter-party. 

Defendant  became  assignee  of  the  bill  of  lading,  gave  notice  thereof  to  plaintiff,  and  demanded 
the  goods,  sending  his  lighters  to  receive  them.  Plaintiff  delivered  a  portion,  and  demanded 
payment  for  freight  on  so  much :  defendant  refusing  to  pay,  plaintiff  refused  to  deliver  the 
residue,  and  the  running  deys  expired.  Some  time  after,  plaintiff  delivered  the  residue,  and 
was  paid  the  remaining  freight.     On  a  ease,  authorizing  the  Court  to  draw  inferences  of  fact : 

Held,  that  neither  the  contract  nor  the  breach  was  proved.  By  the  Court  of  Exch.  Ch.,  reversing 
the  decision  of  the  Court  of  Queen's  Bench. 

Appeal  against  the  decision  of  the  Court  of  Queen's  Bench,  in  an 
action  by  the  respondent  against  the  ^appellants,  whereby  a  rule  r^^jgrf^ 
^Tas  made  absolute  for  entering  a  verdict  for  the  plaintiir,(a)  the  '- 
present  respondent. 

The  case  set  out  the  facts,  substantially  as  stated  in  the  report  of  the 
case  below,(a)  adding :  that  Ferand  &  Honnorat  ordered  the  ship  to  sail 
to  Cork  or  Falmouth  for  orders,  and  endorsed  the  bill  of  lading,  signed 
by  the  captain  (ante,  p.  11),  to  the  defendants  (appellants),  who  were 
holders  and  assigns  thereof;  that  the  quantity  of  wheat  delivered  into 
the  lighters  after  the  800  quarters  of  wheat  (stated,  ante,  p.  12,  to  be 
about  500  quarters)  was  472  quarters;  that  the  lighters  containing  the 
472  quarters  were  fastened  to  the  ship  by  ropes ;  that  the  freight  on 
800  quarters,  at  the  rate  of  10  francs  for  each  8  double  decalitres  of 
wheat,  would  amount  to  about  7902.,  and  the  freight  on  the  472  quar- 
ters, at  the  same  rate,  amounted  to  about  430Z. ;  that  the  ten  running 
days  (ante,  p.  14),  beyond  the  running  days  mentioned  in  the  charter- 
party,  were  consumed  solely  in  consequence  of  the  plaintiff's  refusal  to 
deliver  the  remainder  of  the  cargo  until  some  sum  on  account  of  freight 
should  be  paid,  and  the  defendants'  refusal  to  pay  any  such  sum. 

The  defendants  appealed  "  upon  the  ground  that  there  was  no  suffi- 
cient evidence  of  the  contract,  or  of  the  breaches  of  contract,  alleged ; 
and  that  the  said  rule  ought  not  to  have  been  made  absolute ;  and  that 
it  ought  to  have  been  discharged." 

Bramwell^  for  the  appellants  (defendants  below). — Supposing  it  to 
be  true  (which  the  appellants  dispute)  that  the  plaintiflf  had  a  lien  on  the 

(a)  MoeUer  v.  Youngs  ante,  p.  7. 
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wheat  for  the  freight,  still  the  mere  act  of  receiving  the  wheat  from  tie 
_.-^  *plaiatiflf  did  not  raise  a  contract  in  law  to  pay  the  freight ;  that 

•^  appears  from  Sanders  v,  Vanzeller,  4  Q.  B.  260  (E.  C.  L.  B. 
vol.  45).  There  may  be  inferred,  under  such  circumstances,  a  fresh  con- 
tract by  the  assignee  of  the  bill  of  lading  to  pay  freight  in  considera- 
tion of  the  shipowner  giving  up  his  lien.  But  then  the  delivery  most 
be  made  before  the  money  can  be  claimed ;  whereas  the  Court  belov 
appears  to  have  holden  that  the  delivery  may  be  made  piecemeal ;  that, 
on  the  delivery  of  a  part,  the  undelivered  part  still  remains  subject  to 
a  lien  for  the  payment  of  the  part  delivered ;  and,  yet  further,  that 
the  shipowner,  by  not  delivering  such  residue,  entitles  himself  to  sue 
the  consignee  of  the  bill  for  the  detention  occasioned  by  such  dod- 
delivery.  Such  a  contract  cannot  be  supposed.  Nothing  short  of 
proof  of  an  express  contract  to  pay  for  each  part  as  delivered  would 
support  even  a  claim  for  payment  for  the  part  delivered :  and  that  would 
not  support  the  claim  here  made.  It  is  true  that,  where  concurrent 
acts  are  to  be  performed,  a  difficulty  might  arise  if  each  party  insisted, 
before  performing  himself,  on  the  performance  by  the  other  party.  Bat 
that  does  not  show  that,  after  delivery  has  begun,  a  refusal  to  pay  for 
the  part  delivered  jastifies  the  detention  of  the  rest.  There  might  be 
different  rates  of  freight  on  different  articles:  what  right  could  the 
shipowner  have  to  detain  a  chest  of  lemons  because  a  chest  of  oranges 
had  been  delivered  and  not  paid  for  ?  But,  even  if  there  were  such 
right,  how  could  that  give  the  shipowner  a  right  to  sue  for  not  receivnig 
what  he  does  not  choose  to  deliver  ?  The  issue  on  the  first  plea  should 
be  found  for  the  defendants,  the  alleged  promise  not  being  proved. 
Further,  the  declaration  avers  that  the  plaintiff  had  performed  all 
^^.^^  things  necessary  on  his  part  to  enable  him  to  have  *the  wheat 

-^  accepted :  this  is  traversed  by  the  fourth  plea,  which  is  supported 
by  the  facts.  And  no.  default  is  shown  on  the  part  of  the  defendant?, 
who  are  therefore  entitled  to  the  verdict  on  the  issue  on  the  third  plea: 
the  plaintiff,  even  if  he  is  entitled  to  a  lien,  cannot  say  that,  when  he 
insists  upon  it  and  detains  the  wheat,  the  defendants  make  default  in 
not  receiving  it.  But,  farther,  there  is  no  lien.  By  the  charter-party 
the  wheat  is  to  be  paid  for  against  or  after  delivery ;  that  means  de- 
livery of  the  whole.  The  liability  to  pay,  therefore,  does  not  arise  till 
after  the  delivery  of  the  whole ;  there  is  therefore  no  lien ;  Alsager  r. 
The  St.  Katharine's  Dock  Company,  14  M.  &  W.  794.t  [Parkb,  B.— 
I  think  you  can  hardly  say  that  there  is  no  Hen  at  all ;  apria  cannot 
mean  <(at  a  later  time."  But  I  cannot  see  the  evidence  of  the  contract 
laid.  If  the  assignee's  contract  arises  from  receiving  the  goods  under 
the  charter-party,  how  can  the  facts  here  show  a  promise  to  receire  in 
a  reasonable  time?  The  breach  is,  in  effect,  for  demurrage.]  In  > 
declaration  against  consignees  of  a  bill  of  lading  it  is  necessary  to  arer 
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dcliverj.(a)    [Williams,  J. — The  consideration  is  the  carriage  and 
delivery.] 

Bovillj  contr^. — It  is  true  that  a  contract  by  the  assignee  of  the  bill 
of  lading  may  arise  upon  delivery  of  the  whole  cargo ;  but  that  is  not 
the  only  consideration  which  can  support  his  contract.  There  may  well 
be  a  new  contract  entered  into  at  the  time  of  the  claim  of  the  goods  under 
the  bill  of  lading  and  the  receipt  of  any  part.  And  this  new  contract 
will  adopt  the  terms  of  the  former  contract  so  far  as  the  circumstances 
admit;  so  that,  the  former  contract  having  been  for  the  payment 
*of  all  on  the  delivery  of  all,  the  new  contract,  made  in  con-  r^.fri-Q 
sideration  of  the  undertaking  to  deliver,  may  well  be  for  the  *- 
payment  for  the  goods,  as  delivered,  whether  all  at  once  or  in  successive 
portions.  Ajid  it  must  be  a  part  of  this  contract  that  the  assignee  of 
the  bill  of  lading  will  receive  the  whole  in  a  reasonable  time,  at  the 
rate  fixed  by  the  charter-party.  [Parke,  B. — I  have  much  doubt  as 
to  this.  In  Sanders  v.  Vanzeller,  4  Q.  B.  296  (E.  C.  L.  R.  vol.  45),  the 
Judges  were  not  agreed  as  to  the  effect  of  the  reference,  in  the  bill  of 
lading,  to  the  charter-party.]  The  latest  case  as  to  that  is  Smith  v. 
Sieveking,  ante,  p.  589  :{b)  there  it  was  held  that  the  consignees  named 
in  a  bill  of  lading,  which  expressed  that  the  goods  were  to  be  delivered 
to  them,  (<  paying  for  the  said  goods  as  per  charter-party,"  were  not 
liable  for  demurrage  in  the  port  of  loading.  The  bill  of  lading  only 
specified  payment  for  the  goods,  not  payment  for  demurrage :  here  the 
claim  is  on  an  implied  contract  arising  on  the  terms  of  the  charter-party. 
[Parke,  B. — I  should  like  to  see  some  authority  showing  that  there  is 
sach  an  implication.]  The  contract  is  that  the  assignee  of  the  bill  of 
lading  will  take  the  goods  as  th«  consignee  must  have  taken  them.  A 
delivery  of  one  sack  of  wheat  may  be  a  consideration  for  a  promise  to 
accept  all.  [CresswelL,  J. — It  may  be  so ;  but  I  cannot  see  any  evi-^ 
dence  of  the  promise  in  fact.]  In  Jesson  v.  Solly,  4  Taunt.  52,  a  bill 
of  lading  contained  a  memorandum  for  payment  of  demurrage;  and  it 
was  held  that  the  consignee  was  liable  for  demurrage.  [Parks,  B. — 
Yes,  on  delivery :  the  Court  said, «« if  the  consignee  will  take  the  goods, 
he  adopts  the  contract.*']  Surely  a  delivery  and  ^acceptance  of  r^ir/*/) 
part  is  enough  to  constitute  a  privity.  Would  a  jury  hesitate  to  *- 
infer,  from  an  acceptance  of  a  part,  a  contract  to  take  all  ?  [Cress- 
well,  J. — I  should  hesitate  a  good  deal,  for  myself.]  Harman  v. 
Clarke,  4  Camp.  159,  agrees  with  Jesson  v.  Solly.  In  Stindt  v.  Roberts, 
0  D.  &  L.  4&0,  alao  it  was  held  that  an  endorsee  of  a  bill  of  lading  which 
stipulated  for  payment  of  demurrage  made  himself  liable  for  demurrage 
by  taking  the  goods.  The  declaration  there  was  special,  averring  a 
promise  by  the  endorsee  in  consideration  that  the  shipowner  would 

(a)  Am  .Vmot  v.  Teraperley,  6  M.  A  W.  798.t 

[b)  In  Exeh.  Oh..  nlRrmiDg  the  decuion  of  the  Court  of  Q.  B.  in  Smith  v.  Sievekiog,  4  E.  i(  B. 
Ui  (E.  C.  L.  B.  vol.  82). 

VOL.  v.— 80 
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deliver  the  goods  on  the  terms  of  the  bill  of  lading,  to  accept  themon 
these  conditions,  and  to  discharge  the  vessel  in  the  stipulated  time,  or 
pay  demurrage:  and  it  was  objected  that  there  was  no  evidence  of  sach 
a  promise:  but  Erie,  J.,  said :  «<  the  claim  of  the  cargo  by  the  defend- 
ants as  the  assignees  of  the  bill  of  lading,  was  evidence  of  an  agree- 
ment to  the  terms  therein  mentioned  in  consideration  of  which  tbe 
master  agreed  to  deliver  the  cargo."  It  is  clear  that,  in  that  case,  a 
part  delivery  would  have  rendered  the  defendant  liable  to  pay  for  that 
part.  Indeed,  if  that  be  not  so,  there  can  never  be  an  action  for 
detaining  the  cargo. 

Bramwell  was  not  called  on  to  reply. 

Parkb,  B. — We  all  think,  without  any  doubt,  that  the  judgment  of 
the  Court  of  Queen's  Bench  cannot  be  supported.  No  doubt,  where  a 
cargo  is  received  under  a  bill  of  lading,  that,  though  not  necessarily 
raising  a  contract  in  law,  is  evidence  from  which  a  jury  may  infer  a 
contract  to  pay  freight,  in  consideration  of  the  captain  giving  np  bis 
lien  on  the  goods :  Sanders  v.  Vanzeller,  4  Q.  B.  260  (E.  C.  L.  R.  vol. 
«7Rn  ^^)*  *^^^  ^^6  question  here  is  upon  a  contract,  stated  in  the 
-'  declaration  to  be  that,  in  consideration  that  the  plaintiff,  at  the 
request  of  the  defendants,  would  deliver  the  wheat  to  defendants  with 
^boats  or  lighters  provided  by  defendants  (and  Mr.  BovilVi  argument 
admits  that  this  means  in  consideration  that  the  plaintiff  undertook  to 
tleliver),  the  defendants  promised  that  within  a  reasonable  time  thej 
would  accept  and  receive  the  wheat  into  boats  and  lighters  provided  by 
them.  The  question  is,  whether  there  is  any  evidence  to  support  this 
averment  of  a  promise  by  the  defendants.  There  was  no  such  verbal 
promise ;  and  it  is  not  likely  that  such  a  promise  would  be  made,  since 
the  plaintiff,  under  the  charter-party,  was  bound  to  deliver  the  wheal 
to  the  assignee  of  the  bill  of  lading,  and,  if  he  failed  to  do  so,  woa!d 
break  his  contract  with  the  charterer.  Nevertheless,  if  there  were  such 
an  express  contract  between  the  captain  and  the  holder  of  the  bill  of 
lading,  with  whom  no  contract  existed  before,  it  would  be  valid.  Bat 
it  does  not  appear  to  me  that  there  was  any  evidence  of  such  an  onder- 
taking  by  the  captain  in  the  first  instance.  Then  do  we  find  any  under- 
taking by  the  defendants  at  any  time  to  unload  the  vessel  in  a  reasona- 
ble time  ?  A  part  of  the  wheat  is  put  on  board  the  lighter  for  the 
defendants,  and  received.  If  that  were  all,  there  might  be  evidence  for 
a  jury  that  the  defendants  had  undertaken  to  pay  for  that  part.  But, 
if  we  look  at  the  conduct  of  the  parties  from  the  beginning  to  the  end, 
it  is  clear,  from  first  to  last,  that  there  was  in  fact  no  undertaking  by 
tho  defendants  to  pay  for  any  part  till  all  was  received.  Gases  hare 
been  cited  by  Mr.  Bovill  which  show  that,  from  the  receipt  of  the  cargo 
under  a  bill  of  lading,  a  contract  may  be  inferred,  not  only  to  pay  for 


*7fi-'>1  *^^^  freight  according  to  the  bill  of  lading,  but  even  to  p*J 
""■*  demurrage,  if  that  be  made 


made  requisite  by  tho  bill  of  lading.   And 
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lie  relies  upon  an  expression  used  by  my  brother  Erie  in  Stindt  v. 
Roberts,  to  the  effect  that  ^<  the  claim  of  the  cargo  by  the  defendants 
as  assignees  of  the  bill  of  lading,  was  evidence  of  an  agreement  to  the 
terms  therein  mentioned  in  consideration  of  which  the  master  agreed  to 
deliver  the  cargo."  There  it  was  held  that  the  endorsee  was  liable  to 
pay  demarrage,  which  was  stipulated  for  in  the  bill  of  lading.  It  is 
enough  to  say  that  my  brother  Erie's  decision,  properly  understood,  ' 
goes  no  further  than  to  establish  that  the  endorsee  of  the  bill  of  lading 
is,  upon  receiving  the  cargo,  bound  by  its  terms.  But  here  we  have  no 
stipulation  for  payment  of  demurrage  in  the  event  of  the  endorsee  not 
receiving  the  cargo  in  a  reasonable  time,  nor  that  the  cargo  was  to  be 
received  in  a  reasonable  time.  I  see  nothing  to  lead  to  the  conclusion 
that  the  contract  laid  in  the  declaration  was  made.  As  to  the  freight,  the 
vhole  cargo  was  in  fact  ultimately  delivered,  and  the  freight  paid.  But 
I  am  at  a  loss  to  discover  any  contract  by  the  defendants  to  receive  in 
H  reasonable  time,  which  is  the  cause  of  action  in  this  case :  nor  indeed, 
if  there  were,  is  it  shown  that,  by  mere  refusal  to  pay  for  part  till  all 
vas  delivered,  the  defendants  made  default  in  accepting  and  receiving 
within  a  reasonable  time. 

Crbsswell,  J. — It  seems  to  me  that  the  view  taken  by  Lord  Camp- 
bell at  Nisi  Prius  was  correct,  and  that  we  must  allow  the  appeal 
against  the  decision  of  the  full  Court  of  Queen's  Bench.  I  can  find 
ao  evidence  of  a  contract  to  pay  in  respect  of  any  thing  short  of  the 
^deliverance  of  the  full  cargo.  It  appears  that  at  the  trial  an  r^noo 
attempt  was  made  to  eke  out  the  evidence  by  evidence  of  a  cus-  *- 
torn  which  failed.  In  the  absence  of  that,  I  can  find  no  engagement  to 
pay  on  the  delivery  of  less  than  the  whole  cargo.  I  agree  with  my 
brother  Parke  that  there  was  no  evidence  of  either  the  contract  or  the 
breach  alleged.  On  both  grounds,  therefore,  the  judgment  of  the  Court 
of  Queen's  Bench  appears  to  me  incorrect. 

Platt,  B. — The  question  is  whether  there  was  an  agreement  to  pay 
for  the  parcels  of  cargo  as  delivered.  The  ordinary  course  is  for  the 
endorsee  of  a  bill  of  lading  to  present  the  bill,  get  the  goods,  and  pay 
for  the  freight.  The  master  may  assert  his  lien  on  the  goods :  but,  if 
he  waives  that,  he  does  not  alter  the  original  contract:  after  such 
waiver  there  arises  a  contract  to  receive  on  the  terms  of  the  original 
contract,  that  is,  to  pay  for  the  whole  on  the  delivery  of  the  whole,  j 
Lord  Campbell  appears  to  have  considered  that  the  making  the  claim 
under  the  bill  of  lading  and  the  assenting  to  the  claim  was  sufficient  to 
raise  the  contract  stated  in  the  declaration ;  but  it  seems  to  me  that 
that  is  not  so,  and  that  we  have  no  evidence  of  such  contract. 

Williams,  J. — 1  am  of  the  same  opinion.  The  first  question  is, 
whether  there  has  been  such  a  contract  as  that  alleged  in  the  declaration. 
I  think  there  was  not  evidence  of  this.  The  alleged  new  contract 
appears  to  have  been  implied,  in  the  Court  below,  from  the  presentment 
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of  the  bill  of  lading  by  the  endorsee,  and  the  assent  by  the  master.  It 
is  the  first  time  that  I  ever  heard  such  a  doctrine  laid  down ;  and  I  cu 
*7f>41  ^^^  ^nothing  to  support  such  a  novelty.  I  may  observe  that  the 
^  declaration  is  drawn  with  considerable  subtlety ;  for,  to  escape 
from  the  difiSculty  of  alleging  performance  of  the  condition  precedent, 
it  is  said  that  the  promise  of  the  defendants  was  made  in  considendoo 
that  the  plaintiff  ^^  would  deliver."  But  the  proof  of  such  a  contnot 
has  failed. 

Parke,  B. — ^My  brother  Crowder,  who  has  left  the  Court,  entertoioi 
no  doubt  that  the  view  taken  by  us  is  correct.  Appeal  allowei 


MEMORANDUM. 

ly  this  Vacation,  The  Right  Honourable  Sir  Jambs  Parke  resigned 
the  oflSce  of  Baron  of  the  Court  of  Exchequer.  He  was  afterwird! 
created  a  peer  of  the  realm  for  the  term  of  his  natural  life,  by  the  title 
of  Baron  Wensleydale,  of  Wensleydale,  in  the  North  Riding  of  the 
county  of  York. 

He  was  succeeded  by  George  Williams  WiUhere  BramweU,  of  the 
Inner  Temple,  Esquire,  one  of  Her  Majesty's  counsel,  who  had  pre- 
viously received  the  degree  of  the  coif,  when  he  gave  rings  with  the 
motto  ^' Diligenter,"  and  who  afterwards  received  the  honour  of  Knight- 
hood. 


END  OF  inCHAELMAS  VACATION. 
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THE  QUEEN'S  BENCH, 


XIX.  VICTORIA,     1856. 

The  Jadgea  who  usually  sat  iu  Banc  in  this  Term  were  :— 

Lord  Campbell,  C.  J.  Wightman,  J. 

CoLBRiBaE,  J.  Crompton,  J. 


JOHN  CARLON  and  JOSEPH  HAYNES  v.  CHARLES  IRELAND. 

Jan.  11. 

A  check  on  a  London  banker,  M.  A  Co.,  payable  to  A.  or  bearer,  was  given  by  the  maker  to  A., 
with  the  worda  A  Co.  written  across  it.    A.  wrote  tbe  name  of  his  banker  D.  on  it 

before  k  Co.,  so  as  to  make  the  check  be  crossed  with  the  words  D.  A  Co.  A.  then  gave  it  to 
bis  clerk  P.,  with  directions  to  pay  it  to  A.'s  account  with  D.  A  Co.  The  check  was  presented 
at  the  clearing  hoosc  by  G.  A  Co.,  London  bankers,  with  tbe  name  D.  A  Co.,  stmck  oat,  and 
G.  A  Co.  written  across  the  cheek.  The  amonnt  was  paid  by  M.  A  Co.  on  whom  the  check 
WBi  drawn,  to  G.  ^  C,  who  placed  the  proceeds  to  the  credit  of  defendant*  a  oustomer  from 
whom  they  had  received  the  check. 

A.  having  saed  defendant  for  tbe  proceeds  of  the  check,  defendant  gave  evidence  that  P.  brought 
the  cheek  to  him,  stating  that  it  was  his  own,  bnt  that  having  no  account  with  a  banker,  he 
could  not  get  it  paid ;  and  that,  to  accommodate  P.,  defendant  paid  it  to  his  own  banker,  and 
handed  the  proceeds  when  received  to  P.  The  Judge  directed  tbe  jury  that,  notwithstanding 
the  croesiDg,  the  check  remained  transferable  by  delivery ;  that  the  crossing  was  material  for 
them  in  considering  whether  the  defendant  took  the  check  bon&  fide  and  for  value :  but  that, 
if  satisfied  that  be  did  take  it  bon&  fide  and  for  value,  they  must  find  for  the  defendant ;  tbe 
question  being,  not  whether  there  was  want  of  caution,  bat  whether  there  was  good  faith. 
The  jury  found  for  the  defendantk 

Held  a  right  direction. 

Trover  for  a  cheeky  with  counts  for  money  received,  and  on  accounts 
stated. 

*Pleaa,  to  the  count  in  trover,  Not  guilty,  and  that  the  check  r^cygg 
was  not  plaintiffs'.     To  the  residue  of  the  declaration,  Never 
indebted.    Issues  thereon. 
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On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  London  sitting 
after  last  Term,  it  appeared  that  the  plaintiffs,  who  are  attorneys, 
received  a  check  drawn  by  a  person  of  the  name  of  Morris  on  Master- 
nan  &  Co.,  bankers  in  London,  payable  to  the  plaintiffs  or  bearer. 
Across  this  check,  when  reqeiyed  by  them,  was  written 
&  Co.  The  plaintiffs,  who  banked  with  Dixon  &  Co.,  filled  up  the  Uank 
by  inserting  the  name  of  Dixon  so  as  to  make  the  check  be  crossed  to 
Dixon  &  Co.,  their  own  bankers.  The  plaintiffs  gave  it,  on  the  12th 
of  January,  to  one  of  their  clerks,  of  the  name  of  Pridmore,  to  take  it 
to  Dixon  &  Co.,  and  pay  it  in  to  the  plaintiffs'  account  with  them.  The 
defendant  kept  an  account  with  Gosling  &  Co.  On  the  15th  Janoarx, 
Masterman  &  Co.  paid  the  check  in  the  ordinary  way  through  tbe 
clearing  house  of  Gosling  &  Co.,  whose  name  was  then  written  across  it, 
that  of  Dixon  k  Co.  having  been  struck  out.  Gosling  &  Co.  placed  the 
proceeds  to  the  defendant's  account.  The  defendant  was  called  as  a 
witness  on  his  own  behalf.  He  stated  that  he  kept  a  public-house,  end 
that  Pridmore  was  known  to  him  as  a  customer  frequenting  that  house. 
Pridmore  told  him  that  he  had  received  a  check  crossed  to  a  banker, 
and  that,  having  no  banker  of  his  own,  he  could  not  get  it  paid.  The 
defendant,  to  accommodate  him,  paid  it  into  his  own  bankers,  and  on 
its  being  honoured,  handed  over  the  proceeds  to  Pridmore.  Pridmore 
had,  before  the  trial,  absconded,  and  was  not  called  by  either  side.  No 
evidence  was  given  on  either  side  as  to  the  custom  of  bankers  with 
respect  to  double  crossed  checks ;  it  was  agreed  that  the  explanation 
*7ft7n  *^^  *^®  custom  given  in  the  judgment  of  the  Court  of  Exchequer 
-'  in  Bellamy  v.  Marjoribanks,  7  Exch.  389,  402,t  was  accurate  in 
fact.  The  plaintiff's  counsel,  in  replying,  dwelt  upon  the  facts  that 
the  check  was  drawn  payable  to  Pridmore's  employers  by  name,  and 
crossed  to  a  specific  banker ;  circumstances  which,  he  contended,  showed 
that  the  defendant  did  not  act  bon&  fide  in  taking  the  check  from  Pnd 
more,  or,  at  all  events,  were  so  suspicious  that  taking  it  without  inquire 
showed  such  gross  negligence  in  the  defendant  as  to  make  him  take  thv 
check  at  his  peril. 

The  Lord  Chief  Justice,  in  summing  up,  told  the  jury  that  the  eflec- 
of  the  custom  was  that  a  banker  paying  a  crossed  check  otherwise  thaL- 
through  a  banker  was  guilty  of  negligence,  but  that  it  was  not  neces- 
sary that  the  banker  through  whom  it  was  paid  should  be  the  saiih? 
whose  name  was  first  written  upon  it.  That  this  custom  afforded  facili- 
ties for  tracing  the  check,  but  did  not  restrict  its  negotiability ;  thkr 
the  check  still  remained  payable  to  bearer  and  transferable  by  delirerj. 
and  that,  if  the  transfer  was  bonfi  fide  and  for  value,  the  property  ia 
the  check  passed  whether  there  was  caution  or  not:  He  told  the  jarr 
that  the  points  relied  on  by  the  plaintiffs'  counsel  were  very  material 
evidence  for  them,  in  considering  whether  the  defendant  believed  th? 
check  to  be  Pridmore's  property ;  but  that  they  must  find  for  the  defend 
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ant  if  they  believed  he  gave  value  for  the  check  bond  fide,  whether 
negligent  or  not.     The  verdict  was  for  the  defendant. 

Edwin  Jame$  now  moved  for  a  new  trial  on  the  *ground  of  r^f^/^Q 
misdirection. — In  Bellamy  v.  Marjoribanks,  Parke,  B.,  in  deliver-  ^ 
ing  the  considered  judgment  of  the  Court,  after  explaining  the  effect  of 
the  custom,  says :  «'  We  think  the  crossing  of  a  check  is  a  protection 
and  safeguard  to  the  owner  of  the  check,  and  that,  in  the  event  of  a 
banker  paying  a  crossed  check  otherwise  than  through  a  banker,  the 
circamstanoe  of  his  so  paying  would  be  strong  evidence  of  negligence 
in  an  action  against  him."  He  adds:  «<If  the  banker  disregarded  the 
custom  and  paid  the  check  to  a  private  individual,  that  circumstance 
would  be  strong  evidence  against  him  in  the  event  of  his  seeking  to 
charge  his  customer  with  the  payment,  if  the  person  actually  presenting 
it  was  not  the  lawful  holder  and  bearer  of  the  check.  The  lawful  owner 
of  a  check  is  of  necessity  entitled  to  receive  payment  of  it."  «»No 
prudent  banker,  however,  would  pay  a  crossed  check  otherwise  than  to 
a  banker,  except  he  was  fully  satisfied  as  to  the  title  of  the  party  pre- 
senting it  to  receive  payment.  If  he  did  so,  he  would  run  the  risk  of 
the  bearer  of  the  check  having  no  title  to  it."  If  Masterman  &  Co.  had 
paid  thia  check  to  Pridmore,  the  effect  of  the  crossing  would  have  made 
them  do  so  at  their  peril.  They  paid  through  Gosling  &  Co.,  and 
are  therefore  justified ;  but  the  crossing  ought  to  have  the  same  effect 
in  making  the  defendant  take  the  check  at  his  peril.  (He  also  moved 
on  affidavits.) 

Coleridge,  J. — As  to  the  supposed  misdirection,  I  think  there  was 
no  objection  to  the  summing  up.  The  argument  of  Mr.  James  is  based 
npon  a  naisapplication  of  the  remarks  of  Parke,  B.,  in  Bellamy  v,  Mar- 
joribanks. *He  was  speaking  there  of  what  would  be  a  valid  ri^,j(*q 
payment  by  the  banker  on  whom  the  check  was  drawn,  entitling  ^ 
that  banker  to  charge  the  payment  against  his  customer,  though  it  turned 
out  that  the  person  who  received  the  money  was  not  the  lawful  holder 
of  the  check.  The  present  question  is  a  very  different  one,  namely, 
what  circumstances  prevent  a  transferee  of  a  check  for  value  from  being 
the  lawful  holder.  Now,  when  once  it  is  admitted  that,  notwithstand- 
ing the  crossing,  the  check  remains  negotiable  by  delivery,  the  case  is 
clear.  The  crossing  on  the  check  with  the  name  of  a  particular  bajker 
may  be  notice  to  the  transferee  that  the  check  was  intended  at  one  time 
to  be  presented  through  that  banker ;  and  such  notice  may  be  an  ingre- 
dient, with  others,  calling  on  the  transferee  to  show  that  he  gave  value 
for  it,  and  may  be  evidence  of  want  of  honesty  in  the  transfer  ;  but  the 
question  for  the  jury  must  be.  Was  the  transfer  bonfi  fide  and  for  value  ? 
That  question  was  in  this  case  properly  left  to  the  jury. 

WiQHTMAN,  J. — I  am  of  the  same  opinion.  The  remarks  in  Bellamy 
V.  Marjoribanks  are  not  applicable  to  the  case  of  a  third  person  taking 
the  check.     It  is  admitted  that  the  check  remains  negotiable ;  and,  that 
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being  so,  the  effect  of  the  crossing  can  only  be  as  evidence,  calling  on 
the  transferee  to  prove  more  clearly  that  he  gave  valae  and  took  tbe 
check  bon&  fide. 

Crompton,  J. — I  perfectly  concur  in  what  was  said  in  the  Exchequer 
^ijrrrxn  ID  BcUamy  V,  Marjoribanks.    If  *a  banker,  who  has  paid  a  check 

-^  to  a  person  not  the  lawful  holder,  seeks  to  debit  his  customer 
with  it,  the  question  for  the  jury  would  be  whether  there  waa  negligence 
in  so  paying.  And  the  custom  as  to  crossed  checks  would  be  important 
evidence  for  the  jury  as  to  that  issue,  in  the  manner  pointed  out  in 
Bellamy  v,  Marjoribanks,  7  Exch.  389,  403.t  But,  where  the  issue  is 
as  to  who  is  the  lawful  holder,  the  question  for  the  jury  is,  not  whether 
there  was  negligence  in  the  transferee,  but  whether  there  was  value  and 
bona  fides.  All  that  is  said  in  Bellamy  v.  Marjoribanks  as  to  the  effect 
of  the  custom  as  evidence  of  negligence  where  that  is  the  issue  is  also 
applicable  here  where  the  issue  is  as  to  bona  fides ;  and,  in  the  present 
3ase,  it  was  so  left  to  the  jury ;  but  the  crossing  does  not  alter  the  nature 
of  the  issue.  Mr.  James  is  driven  to  contend  that  the  effect  of  the 
crossing  of  a  check  is  to  cast  on  the  transferee  a  further  duty  than  in 
the  case  of  an  ordinary  negotiable  instrument  transferable  by  delirerr ; 
but  I  think  that  is  wrong.  The  question,  wherever  an  instrument  is 
negotiable  and  passes  by  delivery,  must  be  the  same.  For  a  time  it  was 
supposed  that  the  question  was  whether  there  had  been  reasonable  care 
and  caution  on  the  part  of  the  transferee ;  and  so,  in  some  cases,  it  was 
left  to  the  jury ;  but  it  has  for  some  time  been  the  settled  law  that  want 
of  care  and  caution  is  only  evidence  of  want  of  good  faith,  and  that  the 
question  for  the  jury  is  whether  the  transfer  was  bonfi  fide  and  for  value. 
To  lay  down  a  different  rule  in  cases  of  crossed  checks  would  be  to 
attempt  at  once  to  leave  them  negotiable,  and  yet  make  them  not 
negotiable. 
♦7711      *I^ord  Campbell,  C.  J. — On  consideration,  I  think  thediree- 

^  tion  I  gave  at  Nisi  Prius  right,  and  that  the  question  for  the  jury 
was  whether  the  defendant  took  the  check  bon&  fide,  and  for  value.  The 
check  was  payable  to  the  bearer  and  negotiable.  The  erosaing  cannot, 
in  the  nature  of  things,  at  once  leave  it  payable  to  bearer,  and  also 
make  it  not  payable  to  the  bearer.  It  leaves  it  negotiable ;  and,  that 
being  so,  the  question  is  the  same  as  if  it  were  a  bank  note,  or  any  other 
negotiable  instrument  transferable  by  delivery ;  that  question  is  whether 
it  was  taken  in  good  faith,  not  whether  there  was  duo  care,  or  whether 
there  were  circumstances  that  ought  to  have'  awakened  suspicion.  It 
has  been  erroneously  supposed  that  this  ruling  made  an  alteration  in  the 
law,  and  weakened  the  security  derived  from  crossing  checks.  That  L* 
a  mistake.  The  circumstance  that  the  check  was  crossed  was  an  elecient 
for  consideration  in  determining  whether  there  was  good  faith ;  but  the 
proper  question  was  whether  there  was  good  faith.  Such  was  the  old 
law ;  for  a  time,  in  some  cases,  the  question  was  left  whether  there  had 
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been  care  and  caution.     That  was  an  innovation ;  and  it  has  now  been 
decided  repeatedly  that  it  was  wrong,  and  that  the  old  law  is  in  force.(a} 
Edmn  James  then  obtained  a  rule  Nisi  on  affidavits,  which  was  after- 
wards, in  this  Term,  discharged. 

(a)  See  note  in  1  Smith's  Lea.  Ca.  398  (4t1i  ed.)  to  MiUer  v.  Raee,  1  Barr.  452. 


*WESTERN  WOOD  v.  WILLIAM  BELL,  JAMES  RHODES,  ^^--n 

and  FREDERICK  MOSER.    Jan.  12.  ■-  '' 

J^  ft  shipbaildor,  agreed  to  build  an  iron  steamihip  for  W.  on  ilie  same  terms  as  other  ressels 
which  be  had  previously  built  for  him.  By  reference  to  these  terms  it  appeared  that  the 
price  was  to  be  10,000/.,  payable  by  instalments,  the  first  instalment  to  be  1000/.  payable  im- 
mediately. The  second,  third,  and  foarth,  of  1000/.  each,  to  be  payable  at  the  end  of  two, 
three,  and  four  months  respectively  from  the  date  of  the  order;  the  remaioing  12,000/.  to  be 
payable  by  instalments  of  3000/.  each,  the  first  3000/.  at  the  end  of  six  months,  provided  the 
Tes8«I  was  plated  and  decks  laid ;  the  second  3000/.  at  the  end  of  eight  months,  provided 
the  vessel  was  ready  for  trial;  the  third  3000/.  at  the  end  of  eleven  months,  provided 
tho  vessel  was  according  to  contract  and  perfectly  completed ;  the  last  instalment  of 
3000/.  at  the  end  of  thirteen  months ;  the  vessel  to  be  built  under  the  superintendence  of  H., 
appointed  for  that  purpose  by  W.  and  according  to  his  specifications. 

The  building  commenced  under  the  superintendence  of  H.  W.  advanced  money  to  J.  in  antici- 
pation of  the  instalments.  In  the  tenth  month  J.  became  bankrupt:  the  vessel  was  at  that 
time  anfiniahed  in  J.'s  yard;  the  engines  and  parts  of  the  frame  work  of  the  vessel,  adapted 
for  the  unfinished  ship,  but  not  yet  fixed  into  her  frame  work,  were  there  also.  W.  claimed 
the  nnfintshed  vessel  and  these  engines  and  parts  of  the  frame  work.  The  assignees  of  J. 
kept  them  as  part  of  the  estate  of  J.  The  amount  paid  in  advance  by  W.  exceeded  the 
raloe  of  this  property. 

A  case  was  stated  for  the  opinion  of  this  Court,  setting  forth  the  above  facts,  and  also  that  the 
aofinidhed  whip  was  known  at  J.'s  yard  as  W.'s  ship,  and  that  H.  had,  with  J.'s  consent,  before 
the  bankruptcy,  stamped  W.'s  name  on  the  keel  of  the  vessel,  for  the  express  purpose  of  in- 
dicating that  she  was  the  property  of  W.  The  questions  were,  whether  the  property  belonged 
to  W.  or  the  assignees.  And  whether  W.  could  recover  special  damages  for  the  detention  of 
the  ship,  beyond  its  value. 

Held  that,  whether  the  property  in  the  unfinished  ship  was  under  tho  contract  to  vest  as  it  was 
building,  depended  upon  the  intention  of  the  contracting  parties ;  that  the  provision  making 
the  payment  of  the  instalments  partially  dependent  upon  the  progress  of  the  ship  was  an 
indication  of  intention  to  vest  the  property  as  it  was  building ;  that  tho  building  of  the  vessel 
nnder  the  control  of  11.  acting  for  W.  was  a  stronger  indication  of  intention ;  that  these 
might  not  be  suflBcient  by  themselves ;  but  that,  J.,  whilst  sut  juris,  having  consented  to  the 
stamping  of  the  name  of  W.  on  the  frame  work  as  declaring  it  his,  the  conclusion  from  all 
the  facta  together  was  that  the  property  did  vest.  And  that  property  in  the  loose  engines  and 
materials  appropriated  to  the  ship  followed  the  ship  itself. 

Held,  also,  that  W.  might  recover  special  damage. 

A  SPECIAL  caso  for  the  opinion  of  this  Court  was  stated  in  this  and 
another  action.  It  was  agreed,  however,  on  the  argument,  that  the 
points  arose  only  in  the  present  action.  All  mention  of  the  other  is 
therefore  omitted  in  the  report. 

There  were  no  pleadings  in  this  action,  but  only  a  writ  issued  on  the 
27th  day  of  Marcli,  1855.  The  plaintiff  claimed  to  recover  The  Britannia 
vessel  and  *the  several  descriptions  of  property  hereinafter  men-  r^^rno 
tioned,  or  their  value,  and  damages  for  their  detention.  ^ 

The  case  in  substance  stated  that  Western  Wood,  the  plaintiff,  is  the 
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chairman  of  The  Spanish  and  Portuguese  Sorew  Steam  Shipping  Com- 
pany. Ever  since  the  formation  of  the  Company,  John  Hall  has  been 
and  still  is  shipbroker  of  the  Company.  William  Bell,  James  Rhodes, 
and  Frederick  Moser,  the  defendants,  are  assignees  of  William  Joyce, 
a  bankrupt ;  he  was  adjudged  a  bankrupt  on  a  petition  dated  and  filed 
on  the  11th  day  of  December,  1854,  having  committed  an  act  of  baDk- 
ruptcy  by  executing  and  filing  a  declaration  of  insolvency  od  that  daj. 
Joyce  was  a  shipbuilder  and  a  manufacturer  of  steam-engines  fur 
ships,  under  the  firm  of  William  Joyce  &  Company,  at  two  shipbuild- 
ing yards,  at  a  workshop  or  factory  called  The  Greenwich  Iron  Works 
at  Greenwich.  One  of  these  yards  or  wharves  he  had  occupied  for  the 
purposes  of  his  business  many  years  before  his  bankruptcy ;  but  he  first 
became  possessed  of  the  other,  called  The  Dreadnought  Wharf,  aboQ( 
the  month  of  February,  1854.  In  July,  1853,  Joyce  was  building  and 
had  nearly  completed,  at  the  wharf  of  which  he  was  longest  possessed, 
an  iron  screw  steam  vessel  afterwards  called  The  Peninsula.  In  Jok, 
1853,  Joyce  entered  into  a  contract  with  Wood  for  the  sale  of  this  ship. 
The  Peninsula  was  completed  and  paid  for,  and  was  launched  in  August, 
1853,  and  was  accepted  under  the  contract  and  duly  registered  in  the 
name  of  Wood.  The  case  set  out  the  following  letter  from  Joyce  to 
Wood,  dated  10th  September,  1853.  "  Sir,  We  agree  to  build  a  neir 
steamer  according  to  the  specification  rendered  us  by  Mr.  John  Hall. 

*77dl  *^^^'^^>  ^^^  *^^®  s**™  ^f  16,000Z.,  payable  as  follows :  lOOOi  on 
■'  Monday  next  the  12th  September;  lOOOi.  on  12th  November; 
10002.  on  12th  December;  and  lOOOZ.  on  12th  January,  1854;  the 
remaining  12,0002.  by  instalments  of  30002.  each;  the  first  on  lOtb 
March,  1854,  providing  the  vessel  is  plated  and  decks  laid ;  second, 
30002.  on  May  10th,  providing  the  vessel  is  ready  for  trial ;  third,  30O01 
on  August  10th,  provided  the  vessel  is  according  to  contract  and  pro- 
perly completed ;  the  fourth  and  last,  30002.  on  October  10th  (or  by 
bills  of  exchange  dated  August  10th  due  in  October).  We  bind  our- 
selves to  have  the  vessel  ready  by  the  8th  of  May,  1854,  or  thereabouts, 
and  also,  if  The  Peninsula,  now  in  hand,  proves  a  failure,  or  not  accord- 
ing to  agreement,  the  cash  advanced  for  the  new  vessel  to  be  placed  to 
the  credit  of  Peninsula  against  her  last  payment,  and  your  liability  on 
both  vessels  to  cease.  Trusting  this  may  meet  your  views,  and  that 
you  will  accept  our  thanks  for  past  favours,  (Signed)  William  Joyce  k 
Co."  A  copy  of  the  specification  referred  to  in  the  above  letter  wts 
annexed  to  the  case.  It  is  not  necessary,  for  the  purposes  of  the 
report,  to  notice  it  further.  The  vessel  referred  to  in  this  letter  was 
commenced  in  September  or  October,  1853 ;  she  was  built  on  the  slip 
of  The  Peninsula,  and  was,  before  completion,  called  The  Gibraltar,  and 
was  registered  by  that  name.  Wood  was  registered  as  her  sole  owner. 
On  the  3d  November,  1853,  and  whilst  The  Gibraltar  was  in  progress, 
Joyce  wrote  and  sent  to  Wood  the  following  letter.    <«  Dear  Sir,  Should 
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you  require  two  or  more  vessels  of  the  same  size  and  power  as  I  am  now 
bailding  for  yoo,  I  will  engage  to  build  them  at  the  same  price,  say 
16,0002.  each,  provided  I  have  the  order  for  one  within  say  four  months, 
and  another  in  say  ^eight  months,  from  this  date.  Pray  accept  r^.fjfjf- 
my  best  thanks  for  all  favours.  (Signed)  William  Joyce."  The  ^ 
vessel  referred  to  in  this  letter  as  then  being  built  was  The  Gibraltar. 
In  January,  1854,  John  Hall,  who  was  then  superintending  the  construc- 
tion of  The  Gibraltar,  proposed  to  alter  the  plan  of  the  vessel  by  fitting 
her  with  a  spar  deck:  and,  on  the  30th  January,  1854,  John  Hall,  with 
the  authority  of  Wood,  arranged  that  such  proposed  alteration  should 
be  made  in  the  terms  contained  in  the  following  letter  from  William 
Joyce  k  Go.  to  John  Hall  on  the  81st  day  of  January,  ^854.  «« Dear 
Sir, — In  reference  to  our  conversation  of  yesterday,  it  is  understood 
that  the  ship  now  building,  to  be  named  Gibraltar,  shall  be  fitted  with 
a  spar  deck,  instead  of  present  arrangement,  for  payment  of  1002.  extra, 
and  of  course  any  and  all  additional  cost  of  boats,  &c.,  &c.,  that  may 
be  incurred  in  consequence  of  the  same.  (Signed)  William  Joyce  k  Go." 
On  the  2d  of  March,  1854,  and  whilst  The  Gibraltar  was  in  progress. 
Wood  wrote  and  sent  to  Joyce  the  following  letter.  '« Dear  Sir,  In  con- 
formity with  your  offer  under  date  of  the  3d  of  November,  I  now  beg 
to  give  you  the  order  for  another  screw  steamer  of  the  same  size  and 
power  as  that  which  you  are  now  building  for  me,  at  the  price  agreed 
upon ;  viz.,  16,000Z.  (Signed)  Western  Wood."  Joyce,  on  the  same 
day,  wrote  to  Wood  in  answer  the  following  letter.  «'  Dear  Sir, — Per- 
mit me  to  thank  you  for  your  valued  order  for  a  new  screw  steamer  just 
received  by  Mr.  Hall ;  you  may  rely  that  every  exertion  and  attention 
shall  be  given  to  execute  it  in  the  most  satisfactory  manner.  (Signed) 
William  Joyce."  On  the  16th  of  March,  1854,  Joyce  applied  to  Wood 
for  an  advance  of  7000/.  Wood  accordingly,  on  the  16th  of  March, 
1854,  advanced  to  *Joyce  7000Z.,  on  the  terms  of  the  following  r^»rjr. 
letter  and  another  of  the  same  date  hereinafter  set  forth.  Both  ^ 
were  signed  by  Joyce ;  but  the  body  was  in  the  writing  of  Wood ;  which 
letters  were  delivered  on  the  day  of  their  date  to  Wood.  «<  Greenwich, 
March  16,  1854.  Dear  Sir, — We  beg  to  acknowledge  the  receipt  of 
70002.,  as  an  advance  upon  a  screw  steamer  which  we  have  contracted 
to  build  for  you,  similar  to  The  Gibraltar  now  in  progress  for  your  ac- 
count ;  which  advance  it  is  agreed  shall,  in  the  event  of  your  giving  us 
an  order  for  another  vessel  within  the  period  limited  by  our  letter  of  . 
the  3d  of  November  last,  be  considered  as  an  advance  in  equal  moieties 
upon  each  of  such  two  vessels ;  but,  failing  such  further  order  for 
another  vessel,  shall  be  considered  as  an  advance  of  40002.  upon  the 
new  vessel  already  contracted  for,  and  a  pre-payment  of  30002.  upon 
The  Gibraltar,  now  in  course  of  construction.  And  we  hereby  agree 
to  pay  interest  at  5  per  cent,  per  annum  upon  such  sum  of  70002.,  the 
same  to  be  calculated  from  this  day  up  to  such  periods  as  may  be  agreed 
upon  for  the  instalments  becoming  payable  upon  such  one  or  both  nevr 
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vejfsels,  if  the  whole  of  the  said  sum  of  70002.  be  applied  to  them,  or  m 
regards  40002.  to  such  period  as  above  with  respect  to  the  Tessel  already 
contracted  for,  and  as  regards  80002.,  to  such  periods  as  the  instalmeDU 
due  upon  The  Gibraltar  become  payable,  as  the  case  may  be.  (Signed] 
William  Joycb  &  Co. "  The  vessel  referred  to  in  the  last-mentioned  docu- 
ment as  contracted  to  be  built  is  the  vessel  ordered  by  letter  of  the  2d  of 
March,  1854,  afterwards  called  The  Britannia ;  and  no  further  order  wu 
ever  given.  Joyce  signed  and  delivered  to  Wood  the  following  documeDt. 
«  Greenwich,  March  16,  1854.  Dear  Sir, — In  consideration  of  7000/. 
^rrfjrr-t  *this  day  advanced  by  you  to  my  house  of  William  Joyce  &  Co., 

^  engineers,  Greenwich,  I  hereby  bind  myself  to  deposit  with  yoa 
as  security  for  such  sum  the  lease  of  the  premises  known  as  Dreadnought 
Wharf  at  Greenwich,  in  the  county  of  Kent,  with  a  bill  of  sale  of  dl 
the  erections  now  standing,  together  with  such  new  buildings  as  may 
hereafter  be  erected  upon  the  said  premises,  and  the  policies  of  insor- 
ance  upon  the  same,  together  with  the  fixed  plant  and  other  movable 
machinery,  of  which  a  schedule  shall  be  delivered  to  you.  The  aboTe 
securities  to  be  completed  as  expeditiously  as  the  case  will  admit.  And 
as  a  further  security  I  hereby  agree  to  deposit  with  you  a  policy  for 
20002.  upon  my  own  life.  (Signed)  William  Joyce."  On  or  about  the 
8th  of  May,  1854,  Joyce  deposited  with  Wood  the  lease  of  the  Dread- 
nought Wharf.  Shortly  after  2d  March,  1854,  it  was  agreed  b^ 
tween  Joyce  and  Wood  that  the  price  of  the  vessel,  ordered  on  that 
day,  should  be  paid  by  instalments  at  times  corresponding  with  those 
agreed  upon  with  regard  to  The  Gibraltar ;  and  it  was  understood  that 
the  specification  for  The  Gibraltar  should  be  followed  in  the  constrac- 
tion  of  the  vessel  ordered  on  the  2d  March.  On  the  2l8t  of  November, 
1854,  Joyce  wrote  and  gave  to  Wood  an  account  of  moneys  received  bj 
Joyce  from  Wood :  it  was  headed,  <<  Steamships  Gibraltar  and  Britan- 
nia ;"  and  then  stated,  at  various  dates,  a  variety  of  payments  amonnt- 
ing  in  the  whole  to  32,500/.  At  the  bottom  was  the  following  receipt 
"  Received  of  Western  Wood,  Esq.,  at  the  several  times  specified  in  the 
above  account,  the  several  sums  as  per  above  statement,  for  and  on  account 
of  the  two  iron  screw  steamers,  Gibraltar  and  Britannia,  now  in  course 
of  construction  for  him*  William  Joyce."  This  account  was  a  correct 
*77ftl  *s**^'®™**^t  ^f  *^®  payments  made  by  Wood  to  Joyce,  and  of  the 

-'  dates  of  the  payments.  The  payments  were  made  in  advance  of 
the  several  instalments  due  on  account  of  the  said  ships  Gibraltar  and 
Britannia,  and  were  so  made,  partly  because  Joyce  from  time  to  time 
applied  to  Wood  for  money  to  enable  him  to  proceed  with  the  said 
vessels,  and  partly  because  Wood  had  promised  Joyce  to  assist  him  as 
well  as  he  could  in  advancing  money  for  such  purpose.  On  24th  No- 
vember, 1854,  Wood  advanced  Joyce  the  sum  of  300Z.  to  enable  him  to 
pay  his  workmen  on  the  next  day ;  and  on  24th  November,  1854,  Joyce 
represented  himself  to  Wood  to  be  solvent.  On  25th  November,  Joyce 
received  the  following  letter  from  the  solicitors  of  Wood.    "  Britannia. 
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Sir.     By  Mr.  Wood's  instructions  we  send  you  the  accompanying  draft 
for  confirming  to  him  the  transfer  of  this  vessel,  &c. ;  and  we  have  to 
request  that  you  will  complete  it,  by  specifying  all  such  parts  of  the 
work,  material,  engines,  &c.,  as  belong  to  The  Britannia,  and  are  to  be 
comprised  in  this  document.     Be  good  enough  to  return  it  early  on 
Monday.     Mr.  Medwin  will  act  for  Mr.  Wood  in  the  proposed  valua- 
tion."    A  draft  of  an  indenture  accompanied  this  letter.     Wood,  at  the 
same  time,  wrote  and  sent  to  Joyce  the  following  letter.     <<  I  was  very 
sorry  to  find  that  you  have  not  been  with  Mr.  Curling"  (one  of  Wood's 
solicitors),  <<  up  to  1  o'clock,  when  I  left  him.     I  hope  you  have  been 
there  since ;  you  have  not  a  moment  to  lose ;  for  you  assuredly  will 
not   have   one   sixpence  more  money  till   the  matter  is   completed, 
and  Saturday  will  soon  be  here  again.    Yours  faithfully,  Western 
Wood."    Wood    more    than    once,   about  the    last-mentioned    date, 
nrged  Joyce  to  carry  out  the  assignment ;  but  Joyce  objected  to  do  so 
*on  the  ground  that  he  would  be  thereby  signing  himself  and  his  r^cij^i^Q 
creditors  out  of  everything  he  possessed;  but,  during  the  dis-  ^ 
cnssion  as  to  making  the  assignment,  he  admitted  that  The  Britannia 
was  the  property  of  Wood.     On  the  27th  and  28th  November,  1854, 
respectively,  Wood  wrote  and  sent  Joyce  letters,  which  were  set  out  in 
the  case.    They  were  such  as  clearly  to  show  that  he  was  pressing  Joyce, 
and  that  no  point  as  to  voluntary  preference  could  arise  in  the  case. 
On  the  6th  December,  1854,  Medwin,  a  manufacturer  of  steam-engines 
and  licensed  appraiser,  by  direction  of  Wood,  went  over  the  Dreadnought 
Wharf  and  Greenwich  Iron  Works  in  order  to  value  the  effects  there 
not  belonging  to  The  Gibraltar  or  the  vessel  ordered  on  the  2d  March, 
1854,  and  then  called  The  Britannia,  as  hereinafter  mentioned;  and 
Joyce  then  pointed  out  to  Medwin,  in  order  to  enable  him  to  make  the 
valuation  and  as  the  representative  of  Wood,  parts  of  a  steam-engine 
as  belonging  to  The  Britannia's  engine.     Medwin,  at  the  same  time  and 
under  the  superintendence  of  Joyce,  made  out,  from  an  account  con- 
tained in  the  books  of  Joyce,  an  inventory  of  the  parts  so  pointed  out, 
and  sent  that  inventory  to  Wood.    A  copy  of  the  inventory  was  annexed 
to  the  case.     It  is  not  necessary  to  set  out  any  part  of  it  in  the  report. 
On  the  7th  December,  1854,  The  Gibraltar  was  launched,  and  Wood 
obtained  possession  of  her :  but  she  never  has  been  completely  finished 
by  Joyce  according  to  the  contract  above  set  forth ;  and  the  value  of 
the  work  left  incomplete,  according  to  the  contract  rate,  is  to  be  taken 
for  the  purposes  only  of  this  case  to  amount  to  about  20002.     The  con- 
struction of  The  Britannia,  commenced  in  or  about  March,  1864,  was 
proceeded  with  at  the  Dreadnought  *Wharf  from  the  commence-  r^^oA 
ment,  in  March,  1854,  until  the  11th  day  of  December,  1854 :  ^ 
since  which  day  all  work  at  the  Dreadnought  Wharf  and  factory  has 
been  suspended.     Shortly  after  her  commencement.  Wood  informed 
Joyce  that  she  was  to  be  called  The  Britannia ;  and  she  has  thenceforth 
been  called  and  known  by  that  name  by  Joyce  and  his  workmen  at  the 
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Dreadnought  Wharf.  The  Britannia  is  now  on  the  slip  at  the  Dread 
nought  Wharf,  in  frame,  not  decked,  and  about  two-thirds  plated  or 
more.  The  payments  applicable  to  the  Britannia,  after  allowing  the 
full  contract  price  of  The  Gibraltar,  exceed  the  contract  price  for  her 
when  completed. 

John  Hall,  assisted  by  Lloyd's  surveyor,  superintended  on  behalf  of 
Wood  the  building  of  both  The  Gibraltar  and  The  Britannia,  and  gave 
directions  respecting  them.  John  Hall  attended  for  that  purpose  &t 
the  wharves  two  or  three  times  weekly.  He  and  Lloyd's  surveyor  from 
time  to  time  objected  to  some  of  the  materials  used,  and  caused  altera- 
tions to  be  made,  and  materials  so  objected  to  to  be  removed  from  both 
vessels,  and  other  materials  to  be  substituted  by  Joyce.  In  or  sbont 
July,  1854,  Hall,  by  the  direction  of  Wood,  informed  Joyce  that  Wood 
had  requested  him.  Hall,  to  have  the  name  of  Wood  punched  upon  the 
keel  of  The  Britannia;  the  object  was  to  secure  the  vessel  to  Wood, and 
was  known  to  be  so  to  Joyce,  who  consented  to  its  being  done ;  but  it  wss 
not  then  done,  owing  to  the  keel  not  being  sufficiently  advanced.  Upon  a 
second  requisition  by  Hall,  in  October,  1854,  the  name  of  Wood  was,  by 
the  direotion  of  Joyce,  punched  on  a  plate  riveted  to  the  keel  of  The  Britan- 
nia. During  the  time  that  The  Britannia  was  in  course  of  construction,  no 
other  vessel  was  being  built  at  the  said  Dreadnought  Wharf.  In  the  latter 
^-^--|  end  *of  November,  1854,  Hall,  with  the  authority  of  Wood  and  with 
-"  the  assent  of  Joyce,  also  caused  to  be  stamped  the  name  Britan- 
nia after  the  name  of  Wood  on  the  vessel  The  Britannia.  The  Take 
of  The  Britannia  in  her  present  state  is  5625Z.  The  steam-engines  made 
for  The  Bntannia  were  designed  on  a  peculiar  plan  to  economize  space 
in  her  engine  room.  The  engine  room  was  also  adapted  to  the  engines 
to  be  placed  there.  The  engine  work  for  the  Britannia,  and  the  build- 
ing of  that  vessel,  went  on  contemporaneously  at  the  Greenwich  Iron 
Works  or  factory  and  at  the  Dreadnought  Wharf  and  factory.  The 
several  parts  of  the  engine  made  for  The  Britannia  were  designed  and 
constructed  so  as  to  fit  each  other,  and  were  marked  when  made,  in 
order  to  facilitate  the  fitting  together.  They  are  easily  recognisable  as 
belonging  to  the  same  engines.  During  the  progress  of  the  building  of 
The  Britannia,  no  other  marine  engines  than  those  made  for  The  Britan- 
nia were  being  made  at  the  Greenwich  Iron  Works  or  factory;  some 
parts  of  the  said  steam-engine  which  are  included  in  the  inventorj 
were  completed  for  and  not  fixed  to  The  Britannia  when  Joyce  became 
bankrupt.  They  are  a  considerable  portion  of  a  pair  of  steam- 
engines,  and  were  spoken  of  constantly  by  Joyce  before  his  bank- 
ruptcy, as  belonging  to  The  Britannia's  engines.  These  parts  were 
lying  at  the  Greenwich  Iron  Works  or  factory  when  Joyce  became 
bankrupt,  and  have  since  that  time  remained  there.  Their  value  is  530/. 
Many  iron  plates  and  angle  irons  were  also  made  for  The  Britannia. 
They  were  prepared  at  the  Dreadnought  Wharf  by  Joyce  to  be  riveted 
and  affixed  to  The  Britannia.     They  have  not  yet  been  affixed  to  her. 
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and,  at  the  date  of  the  bankruptcy,  were  lying  partly  at  the  *Dread-  r^^on 
nought  Wharf  near  The  Britannia,  and  partly  at  Bishop's  Wharf  ^ 
near  the  Dreadnought  Wharf,  and  are  now  in  the  possession  of  the 
defendants.  They  were  intended  for  The  Britannia.  In  constructing 
iron  vessels,  it  is  necessary  to  vary  the  form  and  thickness  of  the  plates 
and  angle  iroijs  according  to  the  positions  in  the  vessel  in  which  they  are 
respectively  to  be  placed.  Models  of  the  vessels  to  be  constructed,  and 
of  various  sections  of  her,  and  also  drawings  of  the  several  plates  and 
angle  irons,  are  made.  In  the  case  of  the  Britannia,  such  models  and 
drawings  were  jnade ;  and  the  plates  were  distinguished  in  the  drawings 
by  the  letters  of  the  alphabet,  to  denote  the  strake  in  the  side  of  the 
vessel  in  which  such  plates  were  respectively  to  be  put,  and  by  the 
Arabic  numerals,  to  denote  the  position  of  each  plate  in  such  strake. 
The  position  of  the  angle  irons  was  also  denoted  in  such  drawings  by 
Arabic  numerals.  The  plates  and  angle  irons  for  The  Britannia  were 
then  ordered  to  be  manufactured  by  the  manufacturer  at  the  rolling  mills, 
according  to  a  specification  of  the  sizes  and  thicknesses  referring  to  the 
said  pre-arranged  marks  in  the  drawing.  The  manufacturers  constructed 
the  plates  and  angle  irons  according  to  the  specification  for  The  Britan- 
nia, and  painted  the  said  pre-arranged  marks  on  the  plates  and  angle 
irons :  the  sizes,  marks,  and  numbers  are  mentioned  in  the  manufacturer's 
invoices.  The  value  of  the  plate  and  angle  irons  is  750Z.  A  large 
quantity  of  planking  and  timbers,  for  the  deck  and  internal  fittings  of 
The  Britannia,  were  also  prepared  at  the  Dreadnought  Wharf,  and  were 
intended  to  be  used  in  The  Britannia,  but  were  not  affixed  to  her  before 
the  bankruptcy,  and  were  then  lying,  and  have  since  then  remained,  at 
the  Dreadnought  Wharf.  The  *planking  and  timbers  were,  before  r:„7«Q 
the  said  bankruptcy  and  in  the  month  of  December,  1854,  pointed  ^ 
out  by  Joyce  to  Wood  as  belonging  to  The  Britannia.  The  value  of  the 
planking  and  timbers  is  248Z.  On  the  13th  day  of  January,  a.  d.  1855, 
there  was  a  demand  of  all  these  articles  from  the  defendants,  and  a 
refusal  on  their  part.  The  defendants,  before  the  commencement  of  the 
action,  refused  to  proceed  with  the  construction  of  The  Britannia  on 
account  of  Wood,  and  claim  The  Britannia  and  the  several  other  articles 
mentioned  as  parts  of  the  estate  of  Joyce.  The  Court  is  to  draw  such 
inferences  of  fact  as  a  jury  ought  to  do. 
The  questions  for  the  decision  of  the  Court  are : 

1.  Whether  the  plaintiffs,  in  both  or  either  and  which  of  the  actions, 
are  or  is  entitled  to  maintain  the  same  or  either  and  which  of  them,  and 
if  80  what  such  plaintiffs  or  plaintiff  are  or  is  entitled  to  recover. 

2.  Whether  the  vessel  The  Britannia  and  the  different  descriptions 
of  property  before  enumerated,  or  any  and  which  of  them,  belong  to 
the  plaintiff,  or  either  and  which  of  them  to  the  defendants. 

3.  Whether  special  damages  beyond  the  property  or  its  value  are 
tecoverable ;  in  which  event  it  is  agreed  that  the  amount  of  such  spe- 
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cial  damages  shall  be  referred  back  under  the  Baid  order  to  be  ascer- 
tained upon  such  principle  as  the  Court  shall  direct. 

4.  It  is  also  agreed  that  the  Court  shall  give  such  judgment,  includ- 
ing costs,  as  they  shall  think  fit. 

The  case  was  argued  in  last  Michaelmas  Term  .(a) 
^,-^ .,       Bovilly  for  the  plaintiff. — The  decisions  have  established,  *both 
^  among  shipbuilders  and  amongst  lawyers,  the  doctrine  that  the 
person  who  has  ordered  a  ship  to  be  built  may  make  payments  ia 
advance  of  the  price,  so  as,  in  case  the  builder  fails,  to  have  the  secoritj 
of  the  unfinished  ship  if  it  be  appropriated  to  him.     Woods  v.  Russell, 
5  B.  &  Aid.  942  (E.  C.  L.  R.  vol.  7),  was  the  first  case.     There  the 
bankrupt  builder,  Paton,  had  signed  the  certificate  to  enable  Russell, 
the  person  for  whom  he  was  building  the  vessel,  to  register  her.     Lord 
Tenterden,  in  delivering  the  judgment  of  the  King's  Bench,  whereby  it 
was  decided  that  the  property  of  the  ship  vested  in  Russell,  relies  mueH 
on  this.     He  says  :(5)  <<  The  signing  of  the  certificate,  here,  to  the  intent 
that  the  defendant  might  obtain  a  registry  in  his  own  name,  was  a  con- 
sent that  what  was  necessary  to  enable  the  defendant  to  obtain  sach 
registry  should,  as  between  them,  be  considered  as  complete,  and  that, 
as  the  defendant  would  have  to  swear  that  he  was  the  sole  owner  of  the 
ship,  the  ownership  should  be  considered  his."     In  the  present  case, 
the  punching  of  Wood's  name  upon  the  keel  of  The  Britannia,  and 
Joyce's  assent  to  the  making  of  the  inventory,  are  strong  evidence  tbat 
Joyce  agreed  that  the  ownership  should  be  considered  Wood's.     In 
Clarke  v.  Spence,  4  A.  &  E.  448  (E.  C.  L.  R.  vol.  31),  this  Court,  ia 
an  elaborate  judgment,  acted  upon  the  principle  that  the  ship  in  build- 
ing was  appropriated  at  each  stage.     In  the  judgment  of  the  Court  i( 
is  said  that,  as  the  construction  put  upon  a  shipbuilding  contract  in 
Woods  V,  Russell  <<  has  probably  been  acted  upon,  since  that  decision, 
by  persons  engaged  in  shipbuilding,  we  feel  tliat  we  ought  not  to  depart 
from  such  construction."     [Lord  Campbell,  C.  J. — Clarke  v.  Spence, 
^-^_  if  it  is  to  be  questioned  at  all,  must  be  ^questioned  in  a  Conrt 
^  of  error.     But  the  defendants,  no  doubt,  will  seek  to  distingaisK 
it.]     The  fact,  on  which  the  Court  there  much  relied,  that  the  ship  was 
built  under  the  superintendence  of  a  person  appointed  by  the  partj 
ordering  the  ship,  exists  in  the  present  case.     In  Goss  v.  Quinton,  3 
M.  &  G.  825  (E.  C.  L.  R.  vol.  42),  the  ship  was  considered  to  be  appro- 
priated by  facts  not  more  clearly  indicating  an  intention  than  those  in 
the  present  case. 

Then,  assuming  that  the  plaintiff  was  entitled  to  the  ship,  he  is  en- 
titled to  compensation  in  damages  for  the  loss  of  her  use ;  Bodley  r. 
Reynolds,  8  Q.  B.  779  (E.  C.  L.  R.  vol.  55),  Fletcher  v.  Tayleur,  17  Com. 
B.  21  (E.  C.  L.  R.  vol.  84). 

(a)  Od  Saturdajr,  November  17tb.    Before  Lord  CampbeU,  C.  J.,  Coleridge  WightBSB,  ui 
Erie,  Js. 

(ft)  A  B.  A  Aid.  947. 
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Shee,  Serjt.,  contrd.. — The  principles  laid  down  in  Woods  v.  Rassell, 
5  B.  &  Aid.  942  (E.  C.  L.  R.  vol.  7),  and  Clarke  v.  Spence,  are  not  dis- 
puted.   The  question  is  whether  thej  are  applicable  to  the  present  case. 
Where  a  contract  provides  that,  as  the  ship  reaches  certain  stages,  in- 
stalments of  the  price  shall  be  paid,  it  indicates  an  intention  that  the 
property  in  the  unfinished  ship  shall  vest  as  each  of  those  stages  is 
attained.     Woods  v.  Russell  and  Clarke  t*.  Spence  decide  that  this  in- 
tention is  effectual  in  law.     But,  unless  the  contract  for  the  purchase 
of  a  chattel  to  be  built  amounts  to  a  purchase  of  unfinished  articles,  the 
property  does  not  vest  till  the  chattel  is  complete ;  Atkinson  v.  Bell,  8 
B.  k  C.  277,  282  (E.  C.  L.  R.  vol.  16).     The  fact  that  the  price  was 
paid  in  advance  is  immaterial,  unless  it  was  part  of  the  contract  that 
the  property  should  be  purchased  piecemeal ;  Mucklow  v.  Mangles,  1 
Taunt.  318,  Laidler  v,  Burlinson,  2  M.  &  W.  602,t  Blackburn  On  j.^- 
*^Contract  of  Sale,  160.     In  the  present  case,  the  prepayments  ^ 
stipulated  for  are  to  be  made  on  fixed  days,  irrespective  of  the  stage  to 
which  the  vessel  should  have  progressed.     They  cannot  therefore  be 
taken  to  indicate  an  intention  to  purchase  the  ship  by  pieces.  [Erle,  J. 
— Bat,  assuming  for  the  moment  that  the  law  was  as  you  state  it,  and 
that  both  Wood  and  Joyce  knew  it,  would  not  their  subsequent  conduct 
amount  to  an  appropriation  of  this  unfinished  vessel  to  Wood  ?]    In  one 
sense  it  would.   In  Wait  v.  Baker,  2  Exch.  1,  8,t  Parke,  B.,  says  :  "  The 
word  appropriation  may  be  understood  in  different  senses.    It  may  mean 
a  selection  on  the  part  of  the  vendor,  where  he  has  the  right  to  choose 
the  article  which  he  has  to  supply  in  performance  of  his  contract ;  and 
the  contract  will  show  when  the  word  is  used  in  that  sense.     Or  the 
word  may  mean  that  both  parties  have  agreed  that  a  certain  article  shall 
be  delivered  in  pursuance  of  the  contract,  and  yet  the  property  may 
not  pass  in  either  case.     For  the  purpose  of  illustrating  this  position,, 
suppose  a  carriage  is  ordered  to  be  built  at  a  coachmaker's,  he  may^ 
make  any  one  he  pleases,  and,  if  it  agrees  with  the  order,  the  party  is- 
bound  to  accept  it.     Now  suppose  that,  at  some  period  subsequent  to 
the  order,  a  further  bargain  is  entered  into  between  this  party  and  the- 
coachbuilder,  by  which  it  is  agreed  that  a  particular  carriage  shall  be- 
delivered.     It  would  depend  upon  circumstances  whether  the  property 
passes,  or  whether  merely  the  original  contract  is  altered  from  one 
which  would  have  been  satisfied  by  the  delivery  of  any  carriage  answer- 
ing the  terms  of  the  contract,  into  another  contract  to  supply  the  par- 
ticular carriage, — which,  in  the  Roman  law,  was  called  obligatio  m^^jfiJ 
*certi  corporis,  where  a  person  is  bound  to  deliver  a  particular  ^ 
chattel,  but  where  the  property  does  not  pass,  as  it  never  did  by  the 
Koman  law,  until  actual  delivery ;  although  the  property,  after  the  con- 
tract, remained  at  the  risk  of  the  vendee,  and  if  lost  without  any  fault 
in  the  vendor,  the  vendee,  and  not  the  vendor,  was  the  sufferer.     The 
law  of  England  is  different:  here  property  does  not  pass  until  theie  is 
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a  bargain  with  respect  to  a  specific  article,  and  everything  is  done  whicli, 
according  to  the  intention  of  the  parties  to  the  bargain,  was  necessary 
to  transfer  the  property  in  it.  <  Appropriation'  may  also  be  used  in  an- 
other sense,  and  is  the  one  in  which  Mr.  Butt  uses  it  on  the  present 
occasion;  viz.,  where  both  parties  agree  upon  the  specific  article  in 
which  the  property  is  to  pass,  and  nothing  remains  to  be  done  in  order 
to  pass  it.  It  is  contended  in  this  case  that  something  of  that  sort 
subsequently  took  place.*'  In  Laidler  v.  Burlinson,  2  M.  &  W.  602,t 
the  bankrupt  builder  acted  under  the  superintendence  of  Harris,  one 
of  the  intended  purchasers ;  in  Atkinson  v.  Bell,  8  B.  &  G.  277  (£.  C. 
L.  R.  vol.  15),  there  had  been  alterations  made  by  a  person  of  the  name 
of  Kay,  who  acted  for  the  intended  purchasers.  So  in  Mucklow  r.  Mangles, 
1  Taunt.  318,  the  painting  of  the  name  of  the  intended  purchaser  on  the 
stern  was  evidence  of  an  appropriation  such  as  to  make  it  an  obligatio  certi 
corporis.  Yet  in  no  one  of  these  cases  did  the  property  pass.  Tbe 
principles  laid  down  by  Parke,  B.,  in  Wait  v.  Baker,  2  Exch.  l,t  are 
j)recisely  those  of  Bayley,  J.,  in  Atkinson  v.  Bell,  8  B.  &  G.  282,  itbo 
says :  '<  It  is  said  that  there  was  an  appropriation  of  these  specific  ma* 
*7Rftl  ^'^^^^^  '^y  ^^^  maker,  *and  that  the  property  thereby  vested  in 

^  the  defendants.  I  think  it  did  not  pass.  Where  goods  are  order- 
ed to  be  made,  while  they  are  in  progress  the  materials  belong  to  the 
maker.  The  property  does  not  vest  in  the  party  who  gives  the  order 
until  the  thing  ordered  is  completed.  And  although  while  the  goods 
are  in  progress  the  maker  may  intend  them  for  the  person  ordering,  still 
he  may  afterwards  deliver  them  to  another,  and  thereby  vest  the  pro- 
perty in  that  other.  Although  the  maker  may  thereby  render  himself 
liable  to  an  action  for  so  doing,  still  a  good  title  is  given  to  the  party 
to  whom  they  are  delivered.  It  is  true  that  Kay  saw  these  things  while 
they  were  in  progress,  and  knew  that  the  bankrupt  intended  them  for 
the  defendants ;  yet  they  might  afterwards  have  been  delivered  to  a 
third  person."  The  case  of  Woods  t;.  Russell,  5  B.  &  Aid.  942  (E.  C. 
L.  R.  vol.  7),  is  distinguishable.  The  foundation  of  that  decision  was, 
that,  as  by  the  contract  given  portions  of  the  price  were  to  be  paid  ac- 
cording to  the  progress  of  the  work,  by  the  payment  of  those  portions 
of  the  price  the  ship  was  irrevocably  appropriated  to  the  person  paying 
the  money.  That  was  a  purchase  of  the  specific  articles  of  which  the 
ship  was  made.  Besides,  there  the  shipbuilder  had  signed  the  certifi- 
cate to  enable  the  purchaser  to  have  the  ship  registered  in  his  name; 
the  legal  effect  of  which  was  held  to  be  to  vest  the  general  property  in 
the  purchaser.  And  in  Laidler  v,  Burlinson,  2  M.  &  W.  602yt  the  Court 
lay  down  the  same  principles.  At  all  events  the  property  in  the  looee 
materials  cannot  have  vested.  [Lord  Gampbbll,  G.  J. — The  articles 
specified  in  the  case  had  been,  under  the  circumstances,  appropriated 
*7ftQl  *°  '^^^  Britannia,  so  as  *to  be  part  of  her.     Whether  the  Bri- 

-*  tannia  was  the  property  of  the  plaintiff  is  a  different  matter.] 
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Then,  as  to  the  special  damages,  they  are  not  recoverable ;  Reid  v.  Fair- 
banks, 13  Com.  B.  692  (E.  C.  L.  R.  vol.  76).  [Lord  Campbell,  C.  J. 
— ^Whatever  be  the  measure  of  the  damages  in  cases  of  contract,  we 
cannot  say  that  there  may  not  be  special  damages  in  tort  beyond  the 
value  of  the  chattel.  Bodley  v.  Reynolds,  8  Q.  B.  779  (E.  C.  L.  R.  vol. 
15),  is  express ;  and  we  approve  of  it.] 

Bovilly  in  reply. — There  was  here  an  assent  by  both  parties  to  take 
the  property.  A  subseqaent  assent  may  convert  what  before  was  a 
mere  agreement  to  sell  into  an  actual  sale ;  and  the  property  thereby 
passes ;  Rohde  t;.  Thwaites,  6  B.  &  C.  388  (£.  C.  L.  R.  vol.  13),  Black- 
burn On  Contract  of  Sale,  127.  Our.  adv.  vult. 

Lord  Campbell,  C.  J.,  now  delivered  judgment. 

The  facts  of  this  case,  so  far  as  they  are  material  to  the  decision  of 
the  question  before  us,  may  be  briefly  stated  as  follows.  Early  in  March, 
1854,  Joyce,  a  shipbuilder  and  manufacturer  of  steam-engines  for  ships, 
contracted  with  Wood,  the  plaintiff,  to  build  for  him  a  screw  steamer, 
according  to  specifications  then  rendered  to  him  by  one  John  Hall  for 
16,000^,  payable  in  instalments  of  four  several  sums  of  10002.  each,  on 
days  named  in  four  successive  months ;  3000Z.  on  a  day  named  in  two 
months  from  the  last  of  the  four  preceding,  provided  the  vessel  was 
then  plated  and  her  decks  laid ;  30002.  on  a  day  named  in  the  second 
month  from  the  last  preceding,  provided  she  was  then  ready  for  trial ; 
80002.  on  a  day  named  in  three  months  *from  that  last  named,  r^cyoA 
provided  she  was  according  to  contract,  and  properly  completed; 
and  the  fourth  and  last  80002.  on  a  day  named,  two  months  from  that 
last  named,  or  by  bill  of  exchange  to  be  due  at  that  time.  Under  this 
contract  the  building  of  the  vessel  commenced  in  the  same  month  of 
March,  1854,  and  was  carried  on  to  December  in  that  year,  when  all 
work  in  Joyce's  building-yard  ceased,  he  having  become  a  bankrupt ; 
she  being  at  that  time  on  the  slip,  in  frame,  not  decked,  and  about  two  • 
thirds  or  more  plated.  The  instalments  contracted  for  were  paid  in 
advance ;  the  building  of  the  vessel  was  carried  on  under  the  superin- 
tendence of  Mr.  Hall  on  behalf  of  the  plaintiff;  he  examined  the  mate- 
rials intended  for  her  before  they  were  used ;  caused  alterations  to  be 
made  in  them  when  he  thought  it  necessary,  and  other  materials  to  be 
substituted  for*such  as  he  rejected.  Soon  after  the  building  of  the  ship 
began,  the  plaintiff  named  her  The  Britannia ;  and  she  was  thenceforth  ; 
known  by  that  name  by  Joyce  and  his  workmen.  In  July,  John  Hall,  ' 
by  the  plaintiff's  direction,  requested  Joyce  to  have  the  plaintiff's  name 
punched  on  her  keel.  Joyce  knew  that  this  was  for  the  purpose  of 
securing  her  to  the  plaintiff;  and  he  consented  to  its  being  done.  It 
was  not,  however,  done  at  that  time,  because  her  keel  was  not  far  enough 
advanced  for  the  purpose ;  it  was,  however,  done  in  October  by  direc- 
tion of  Joyce,  on  a  second  requisition  made  on  behalf  of  the  plaintiff. 
In  the  month  of  November,  the  solicitors  of  the  plaintiff  pressed  Joyce, 
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whose  affairs  had  become  embarrassed,  to  make  a  formal  assignment  to 
him  of  The  Britannia^  and  the  engine  and  other  fittings  then  in  prepan- 
*7Q11  ^^^^  ^^^  ^^^'  which  he  declined  to  do,  on  the  ground  that  he  weald 

-^  ^thereby  be  signing  himself  and  his  creditors  out  of  everything 
he  possessed ;  but  at  the  same  time,  he  admitted  that  she  was  the  pro- 
perty of  the  plaintiff.  Her  steam-engines  were  designed  on  a  peculiar 
plan  to  economize  room ;  and  her  engine-room  was  adapted  to  this  coo- 
struction ;  the  engine-work  was  carried  on  contemporaneously  by  Joyce 
with  the  building  of  the  vessel ;  the  parts  of  the  engines  were  made  and 
marked  so  as  to  fit  together ;  they  are  easily  recognisable  as  parts  of 
the  same  whole ;  and  during  the  period  in  question  none  other  were  con- 
structed by  him.  Iron  plates  and  angle  irons  made  for  The  Britannia, 
upon  her  designs,  and  prearranged  for  different  parts  of  her,  bnt  not 
yet  riveted  to  her ;  and  plankings  intended  and  prepared  for  her,  but 
not  fastened  to  her,  were  on  Joyce's  wharf  at  the  date  of  the  bank- 
ruptcy. 

Upon  these  facts  the  first  and  most  material  question  for  our  deter- 
mination is.  Whether  The  Britannia  and  the  different  descriptions  of 
property  before  enumerated,  or  any  and  which  of  them,  belong  to  tbe 
plaintiff,  or  to  the  defendants,  the  assignees  of  Joyce  ?  The  answer  to 
this  question  must  depend  on  the  construction  of  the  contract  between 
the  parties.  At  the  time  at  which  it  was  made  Joyce  was  free  to  make 
such  contract  as  he  should  please  in  respect  of  his  goods,  and  of  tLe 
produce  of  his  labour.  We  are  to  ascertain,  therefore,  what  in  Uc\ 
was  the  contract  which  he  did  make.  When  a  man  contracts  wi:h 
another  to  make  any  article  for  him  for  a  given  price,  the  general  rale 
is,  in  the  absence  of  all  circumstances  from  which  a  contrary  conclasion 
may  be  inferred,  that  no  property  passes  in  the  chattel  until  it  be  com- 
pleted and  ready  for  delivery ;  on  the  other  hand,  where  a  bargain  i> 
*7091  iQ^do  for  the  purchase  of  an  existing  ^ascertained  chattel,  the 

-^  general  rule,  in  the  same  absence  of  opposing  circumstances,  is. 
that  the  property  passes  immediately  to  the  vendee ;  that  is,  that  there 
is  at  once  a  complete  bargain  and  sale.  But  these  general  rnles  are 
both  and  equally  founded  on  the  presumed  intention  of  the  parties.  If« 
in  the  first,  there  are  attendant  circumstances  from  which  the  intention 
may  be  inferred  that  the  property  shall  pass  in  the  incomplete  and 
growing  chattel  as  the  manufacture  of  it  proceeds,  or  even  in  ascer- 
tained materials  from  which  it  is  to  be  carried  to  perfection,  that  inten- 
tion will  be  effectuated ;  and  equally  in  the  latter,  if  it  appear  that  tbe 
parties  intended  to  postpone  the  transfer  of  the  property  till  the  pay- 
ment of  the  price,  or  the  performance  of  any  other  condition,  socb 
intention  will  be  upheld  in  the  Courts  of  law.  This  principle  we  believe 
to  be  settled :  and  whatever  apparent  difference  may  be  found  in  tbe 
leading  decisions  on  this  point  turns  rather  on  the  weight  given  to 
particular  circumstances  as  evidences  of  intention,  that  is  to  say,  in 
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the  application  of  the  same  principle  to  the  determination  of  the  cases, 
rather  than  to  any  dispute  about  the  principle  itself.  Previous  de- 
cisions, therefore,  are  mainly  useful  as  serviug  to  guide  our  judgment 
in  estimating  the  weight  of  circumstances  as  evidence  of  intention  ;  and 
in  this  way  they  are  of  great  importance ;  because,  where  certain  inci- 
dents have  been  held  to  disclose  the  intention  to  pass  immediately,  or  to 
postpone  the  passing  of  property,  it  may  be  presumed  that  succeeding 
Judges  will  give  a  similar  effect  to  the  same  incidents  in  succeeding 
contracts;  and  parties  therefore,  especially  in  trade  contracts,  will 
purposely  introduce  or  withhold  them,  in  order  to  give  effect  with  more 
certainty  to  their'  intention,  the  *one  way  or  the  other.  Cases  r^^qq 
therefore  such  as  Woods  r.  Russell,  5  B.  &  Aid.  942  (E.  C.  L.  R.  ^  '  ^ 
vol.  7),  Clarke  v.  Spence,  4  A.  &  E.  448  (E.  C.  L.  R.  vol.  31),  Laidler 
r.  Burlinson,  2  M.  &  W.  602f  (and  many  others  might  Ije  named,)  were 
most  properly  referred  to  in  argument ;  and  we  ought,  for  both  the 
reasons  we  have  just  mentioned,  carefully  to  adhere  to  whatever  we  find 
decided  in  them  which  is  applicable  to  any  contract  which  we  may  have 
to  construe.  Still  it  must  be  remembered,  after  all,  that  what  we  have 
to  determine  is  a  question  of  fact,  namely,  What  upon  a  careful  con- 
sideration of  all  the  circumstances  we  believe  to  have  been  the  contract 
into  which  the  parties  have  entered.  Looking  then  to  the  facts  of  this 
case,  we  find  that  the  vessel  was  to  be  paid  for  by  instalments,  the  four 
first  on  days  named,  and  unconditionally,  with  no  express  reference  to 
the  stage  in  her  building  to  which  she  might  be  advanced  on  the  arrival 
of  those  days ;  nor  are  we  enabled  to  say  that  the  sums  named  for  each 
payment  would  be  commensurate  with  her  probable  progress  on  those 
days.  The  three  next  instalments  are  also  made  payable  on  days 
certain ;  but  the  two  first  of  these  payments  are  made  to  depend  on 
her  having  been  carried  on  to  certain  specific  stages  in  her  building  on 
those  days  respectively ;  and  this,  as  an  indication  of  intention,  seems 
to  us  substantially  the  same  as  if  the  days  had  not  been  fixed,  but  the 
payments  made  to  be  due  expressly  when  those  stages  had  been  reached  : 
the  payment  of  the  third  is  made  to  depend  on  her  being,  on  the  day 
named,  built  according  to  contract ;'  and  this  is  not  inconsistent  with 
her  being  the  property  of  the  plaintiff,  even  though  she  should  not  be  in 
all  respects  built  according  to  contract ;  the  ^instalment  may  be  r^^nqA 
made  liable  to  detention  in  order  to  secure  her  being  made  so :  ^ 
the  last  instalment  is  made  payable  at  a  later  day ;  and  no  inference 
can  be  drawn  either  way  from  that  circumstance. 

The  differences  we  have  pointed  out  as  to  the  times  of  payment  were 
relied  upon  by  my  brother  Shee  as  distinguishing  this  case  from  Woods 
V.  Russell  and  Clarke  v.  Spence.  We  do  not  think  the  differences  very 
material  when  looked  on  merely  with  a  view  of  ascertaining  the  inten- 
tion of  the  parties ;  and  we  attach  the  less  importance  to  them,  because 
the  former  case  was  not  decided  upon  the  inference  to  be  drawn  from 
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this  incident  in  the  contract ;  and  in  Clarke  v.  Spence  it  is  admitted 
that  this  incident,  taken  alone,  rather  shows  an  appropriation  of  the 
particular  parts  so  paid  for,  than  the  transference  of  the  general  pro- 
perty at  any  time  before  the  whole  vessel  is  completed.  The  next  cir- 
cumstance was  considered  in  Clarke  v,  Spence  to  be  more  material^ 
namely,  that  the  building  was  to  be  carried  on  under  the  superinteDd- 
ence  of  an  agent  of  the  plaintiff's,  who  was  to  decide  on  the  introduc- 
tion of  all  materials  into  her.  It  certainly  could  not  be  contemplsted 
that  he  was  to  superintend  the  building  of  more  than  one  vessel  under 
this  contract,  or  that  he  was  to  superintend  the  building  of  any  vessel 
which  Joyce  could  at  his  pleasure  transfer  to  another  person ;  still  it 
must  be  admitted  that  this  is  by  no  means  conclusive  as  to  the  qaestion 
of  property ;  it  may  be  that  it  would  have  been  a  breach  of  contract 
not  to  deliver  this  specific  vessel  to  the  plaintiff  as  soon  as  she  vas 
^-q.-.  completed,  and  yet  the  property,  until  she  was  ^completed,  might 

^  have  remained  in  Joyce.  But  two  facts  still  remain.  Joyce,  at 
the  instance  of  the  plaintiff,  punches  his  name  on  her  keel,  expressly 
for  the  purpose  of  securing  her  to  the  plaintiff ;  and,  although  he  refuses^ 
after  this,  to  execute  a  formal  assignment  of  her  to  the  plaintiff,  he  it 
the  same  time  admits  her  to  be  the  plaintiff's  property.  Both  these  cir- 
cumstances occur  when  Joyce  was  the  master  of  his  property,  and 
appear  to  us  of  the  greatest  importance ;  they  throw  a  light  on  the  pre 
ceding  circumstances,  and  show  how  they  are  to  be  understood,  in  so 
far  as  they  were  in  themselves  ambiguous ;  and  they  would  be  all  but 
conclusive  evidence  against  Joyce,  as  direct  recognitions  that  the  pro- 
perty in  the  vessel  had  passed  from  himself  to  the  plaintiff.  If  it  be 
said  that  the  request  on  the  part  of  the  plaintiff  to  have  a  formal  assign- 
ment is  evidence  of  an  admission  on  his  part  that  the  property  had  not 
yet  passed  to  him,  the  answer  is  that  it  was  not  unnatnral,  or  incon- 
sistent with  the  claim  he  now  sets  up,  that  he  should,  under  the  circom- 
stances,  desire  some  more  direct  and  producible  evidence  of  his  title 
than  that  on  which  he  must  otherwise  stand.  And,  if  it  be  said  thai 
Joyce's  refusal  to  execute  the  assignment  detracts  from  the  weight  of 
his  admission,  because  inconsistent  with  it,  the  answer  is,  that  it  is  more 
fairly  attributable  to  the  unprincipled  desire  of  a  failing  man  to  cling 
to  that  which  he  may  yet  look  to  as  the  means  of  raising  money  vhile 
in  his  possession,  and,  as  he  may  suppose,  of  staving  off  his  entire  rnin. 
The  admission  referred  to  is  a  circumstance  exactly  of  the  same  kind 
*7Qn  ^^  *^^*  ^^  which  the  decision  in  Woods  v.  Russell  mainly  *tnmed. 

^  namely,  Paton's  signing  the  certificate  to  enable  Russell  to  have 
the  ship  registered  in  his  own  name.  On  this  Abbott,  C.  J.,  remarks: 
c(  In  order  to  register  the  ship  in  Russell's  name,  an  oath  would  be 
requisite  that  he  was  the  owner,  and  when  Paton  concurred  in  what  be 
knew  was  to  lead  to  that  oath,  must  he  not  be  taken  to  have  consented 
that  the  ownership  should  really  be  as  that  oath  described  it  to  be . 
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And,  when  Joyce  tells  the  solicitors  of  the  plaintiff  that  the  ship  is  the 
property  of  the  plaintiff,  can  he,  or  the  assignees  who  claim  under  him, 
be  heard  to  allege  the  contrary  as  to  a  fact  which  must  have  heen 
entirely  within  his  own  knowledge  ? 

On  a  review  of  all  these  circumstances,  which  are  all  consistent  with 
each  other,  and  which  mutually  strengthen  each  other,  we  have  come  to 
the  conclusion  that  the  property  in  The  Britannia  passed  to  the  plaintiff 
as  she  advanced  in  her  progress  towards  completion ;  and,  if  this  he  so, 
it  was  scarcely  contended  but  that  the  same  decision  ought  to  be  come 
to  with  respect  to  the  engines,  plates,  irons,  and  plankings  designed 
and  in  a  coarse  of  preparation  for  her,  and  intended  to  be  fixed  in  her. 
The  question  as  to  these  last  seems  to  be  governed  by  the  decision  as 
to  the  rudder  and  cordage  in  Woods  v.  Russell. 

In  the  course  of  the  argument  we  intimated  our  opinion  that  special 
damage  beyond  the  mere  value  of  the  property  might  be  recoverable; 
and  we  remain  of  that  opinion. 

Our  judgment,  therefore,  will  be  for  the  plaintiff,  with  the  usual  costs. 
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An  action  for  goods  sapplled  for  the  use  of  a  sooiety,  instituted  under  itat  15  A  16  Vict.  o.  31, 
Dut  by  ttat.  17  A  18  Viot  o.  25,  s.  1,  be  brought  ngainst  the  registered  officers  of  the  sooiety, 
appointed  to  lue  and  be  sued,  where  there  are  such  officers:  and  it  cannot  be  maintained 
against  an  indiridual  member  of  the  society. 

Action  for  goods  sold  and  delivered,  and  on  accounts  stated.  Plea: 
Never  indebted.     Issue  thereon. 

On  the  trial,  before  CresswcU,  J.,  at  the  last  Surrey  Assizes,  it 
appeared  that  the  plaintiff  had  supplied  with  flour  and  other  articles  a 
society  called  The  Stratford  Economical  Bread  and  Flour  Association ; 
and  that  defendant  was  a  member  of  the  Society  and  one  of  the  com« 
mittee  of  management.  The  plaintiff  had  also  become  a  member  before 
all  the  articles  were  supplied.  The  rules  of  the  Society  were  put  in  : 
and  it  appeared  to  have  been  established  under  the  Industrial  and 
Provident  Societies  Act,  1852  (15  k  16  Vict.  c.  31,  "To  legalize  the 
formation  of  Industrial  and  Provident  Societies'*),  for  the  purpose  of 
carrying  on  the  trade  of  a  bakery.  It  was  proved  that  the  Society  had 
been  registered,  and  that  two  officers  had  been  appointed  and  regis- 
tered, to  sue  and  be  sued  on  behalf  of  the  Society.  The  counsel  for 
the  defendant  objected  that  the  action  would  not  lie  against  the  defend- 
ant, on  the  grounds  stated  in  the  rule  after  mentioned.  The  learned 
Judge  reserved  leave  to  move  to  enter  a  verdict  for  the  defendant :  and 
the  plaintiff  had  a  verdict. 

Pearson^  in  last  Term,  obtained  a  rule  Nisi  to  enter  a  verdict  for  the 
defendant,  <(  on  the  grounds :  First,  that,  on  the  facts  proved  at  tho 
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*7Q«1  ^^^*''  *^®  verdict  ought  *to  be  so  entered;  Second,  that  the 
^  defendant  was  only  liable,  if  at  all,  as  member  of  a  society  insti- 
tuted under  the  Provident  Societies  Acts,  the  15th  and  16th  Victoria, 
chapter  31,  and  17th  Victoria,  chapter  25,  and  that  he  cannot  be  sued 
individually  under  the  1st  section  of  the  latter  Act,  but  that  the  action 
should  have  been  brought  against  one  of  the  public  officers  of  the  Society 
directed  by  those  Acts  to  be  appointed  to  sue  and  be  sued  on  behalf  of 
such  Society ;  Third,  that  the  plaintiff  and  defendant,  being  both  mem- 
bers of  the  said  Society,  were  partners,  and  therefore  one  could  not  sae 
the  other  at  law." 

S.  MawkinB  now  showed  cause. — The  second  ground  (which,  if  valid, 
entitles  the  defendant  to  the  verdict)  rests  upon  stat.  17  &  18  Vict.  c. 
25  ("To  amend  the  Industrial  and  Provident  Societies  Acts,  1852"); 
sect.  1  of  which  enacts  that,  «  After  the  passing  of  this  Act,  no  suit  or 
proceeding  shall  be  commenced  or  prosecuted  by  or  against  the  trustees 
of  any  society  registered  under  the  Industrial  and  Provident  Societies 
Act,  1852,  except  in  the  case  hereinafter  provided ;  but  all  suits  and 
proceedings,  whether  at  law,  in  equity,  or  in  bankruptcy  or  sequestra- 
tion, or  otherwise  howsoever,"  «  by  or  on  behalf  of  any  such  societv, 
against  any  person  or  persons,  whether  bodies  politic  or  others,  and 
whether  members  or  not  of  such  society,  shall  be  commenced  and  prose- 
cuted in  the  name  of  one  of  the  two  officers  for  the  time  being  appointed 
to  sue  and  be  sued  on  behalf  of  such  society,  and  registered  in  pursu- 
ance of  the  directions  for  such  appointment  and  registration  respectivelv 
hereinafter  contained ;  and  all  suits  and  proceedings  whether  at  law  or 
*7QQ1  ^^  ©q^Jity?  or  l>y  or  on  behalf  of  any  *person  or  persons,  whether 
^  bodies  politic  or  others,  and  whether  or  not  members  of  such 
society,  against  such  society,  shall  be  commenced  and  prosecuted  against 
such  officers,  or  if  there  shall  be  no  such  officer  for  the  time  being,  then 
against  the  trustees  of  the  said  society."  Sect.  2  gives  directions  for 
the  appointment  and  registration  of  such  officers ;  and  that  has  been 
done 'here.  But  the  action  is  not  "against  such  society;"  the  section 
seems  to  apply  only  where  the  society  is  sued  as  a  corporation,  or  where 
the  trustees  are  sued  for  all.  [Wightman,  J. — All  the  members  might 
have  been  sued  here.  Lord  Campbell,  C.  J. — They  do  not  constitute 
a  corporation ;  they  are  only  an  aggregation  of  individuals.]  Stat.  15 
&  16  Vict.  c.  81,  by  sect.  8,  enacts  that  «  all  the  provisions  of  the  Uws 
relating  to  Friendly  Societies  shall  apply  to  every  society  to  be  consti- 
tuted under  this  Act,  and  to  every  officer  and  member  of  such  society, 
and  to  every  proceeding  under  this  Act,  except  so  far  as  any  such  pro- 
vision may  be  expressly  varied  by  this  Act,  or  by  any  rule  expressly 
authorized  to  be  made  by  this  Act."  [Colbridgk,  J. — But  stat.  17  & 
18  Vict.  c.  25  recites  that  clause,  and  that  « it  is  expedient  to  vary  the 
provisions  of  such  laws  in  relation  to  societies  registered  under  the  Act 
aforesaid,  so  far  as  concerns  the  manner  in  which  legal  proceedings 
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shall  be  carried  on  in  any  matter  concerning  such  society  ;"  and  then 
follows  sect.  1,  to  which  you  referred.]  That  leaves  open  the  same 
question,  whether  this  is  a  proceeding  against  the  Society.  Now  the 
Friendly  Societies  Act,  13  &  14  Vict.  c.  115  (*«To  consolidate  and 
amend  the  laws  relating  to  Friendly  Societies")  defines,  by  sect.  2,  the 
objects  for  which  Friendly  Societies  may  be  instituted;  sect.  13  vests 
the  property  *in  trustees,  and  directs  that  they  shall  sue  and  rj„oA/^ 
be  sued  ^^  in  all  cases  concerning  the  property,  right,  or  claim  ^ 
aforesaid  of  such  society."  That  indicates  the  sort  of  proceeding 
which  may  properly  be  said  to  be  brought  against  the  society.  Thus, 
if,  after  flour  here  had  been  delivered  on  the  premises  of  the  Society, 
any  person  had  damaged  it,  the  trustees  might  have  sued  under  stat. 
13  &  14  Vict.  c.  115 :  and,  if  the  suit  had  been  instituted  after  stat. 

17  k  18  Vict.  c.  25,  the  action,  if  brought  otherwise  than  as  there 
directed  by  sect.  1,  would  have  failed.  Sect.  11  of  stat.  15  k  16  Vict. 
c.  31,  clearly  points  to  a  distinction  of  this  kind ;  for  it  enacts  that 
"nothing  in  this  or  the  said  recited  Act"  (13  k  14  Vict.  c.  115)  "shall 
be  construed  to  restrict  in  anywise  the  liability  of  the  members  of  any 
society  e^^tablished  under  or  by  virtue  of  this  Act,  or  claiming  the 
benefit  thereof,  to  the  lawful  debts  and  engagements  of  such  society." 
[Crompton,  J. — Why  may  not  there  be  an  action  against  the  officers, 
and  then  a  proceeding  against  the  individuals  to  obtain  the  fruits  of  the 
judgment?  Wightman,  J. — Just  as  in  the  case  of  joint  stock  com- 
panies. Crompton,  J. — That  seems  the  very  object  of  the  enactments.] 
Sect.  5  of  stat.  17  k  18  Vict.  c.  25,  enacts  that  judgments  obtained 
against  the  officers  may  be  enforced  as  if  they  had  been  obtained  against 
the  trustees,  still  showing  that  the  actions  contemplated  were  those 
against  parties  representing  the  whole  society.  Sects.  9  and  10  suggest 
the  same  view.  [Wightman,  J. — You  could  not  sue  the  Society,  pro- 
perly speaking:  but  you  might  be  compelled  by  pleas  in  abatement  to 
Bue  all  the  members.] 

Pearsony  contrd.,  was  not  called  on  to  support  his  rule. 
*Lord   Campbell,  C.  J. — It  seems  to  me  that  this   action  r^o/^^ 
uight  be  maintained  against  an  individual  except  for  stat.  17  &  ^ 

18  Vict.  c.  25.  But  sect.  1  of  that  statute  applies  to  this  society,  and 
to  an  action  of  this  kind.  I  have  heard  nothing  which  tends  to  show 
that  we  ought  to  adopt  a  more  limited  construction. 

Coleridge,  J. — Really,  if  we  were  to  assent  to  Mr.  Hawkins's  distinc- 
tion, we  should  defeat  the  object  of  the  Act. 

Wightman,  J. — I  am  of  the  same  opinion :  and  certainly  sect.  1 
removes  a  great  inconvenience. 

Crompton,  J.,  concurred.  Rule  absolute.(a) 

(«)8ee  Guthrie  v.  Fiske,  3  Stark.  151  (E.  C.  L.  R.  voL  3)j   Steward  r.  Grearee,  10  M.  * 
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THOMAS   SUNDERLAND   HARRISON  v.  EDWIN  BUSH. 

Jan,  12. 

The  decision  respecting  the  taxation  of  costs  in  this  case  is 
reported,  together  with  the  decision  on  the  rule  for  entering  a  verdict 
for  the  defendant,  ante,  p.  358. 


^g^^    *JEFFERIES  V.  The  GREAT  WESTERN  Railway  Company. 
*'"'  Jan,  14. 

Trover.  Pleaa :  Not  guilty,  and  not  plaintiff's  property.  At  the  trial  it  appeared  tbat  plaiatif 
was  in  possession  of  goods  which  he  claimed  as  his  own  property,  vnder  an  asaigniDeiii  n 
him  from  0.  Defendants  seised  the  goods  in  plaintiff's  possession,  claiming  them  under  u. 
assignment  from  0.  to  them,  made  whilst  0.  was  in  apparent  ownership  of  the  goods,  bot  of 
a  later  date  than  the  assignment  to  the  plaintiff.     This  was  the  conversion. 

The  defence  was  that  the  assignment  by  0.  to  the  plaintiff  was  fraudulent  as  against  the  de- 
fendants. This  was  left  to  the  jury,  who  found  for  the  plaintiff.  The  defendants  also  offei^ 
as  a  defence  to  prove  that  0.  bad  become  bankrupt  before  plaintiff  took  possession,  and  thai 
the  goods  were  in  his  order  and  disposition,  add  therefore  vested  in  the  assignees  before  t^ 
conversion.     The  Judge  refused  to  permit  this  defence.     On  a  motion  for  a  new  trial. 

Held  that  the  Judge  did  right ;  for  that,  the  plaintiff  being  in  possession,  and  the  defeedaoti 
being  wrongdoers  not  claiming  in  any  way  under  the  assignees,  defendaata  coald  not  set  19 
the  jus  tertii  as  a  defence  in  trover. 

Trover  for  trucks.    Fleas  :  1.  Not  guilty.    2.  That  the  trucks  were 
not  the  property  of  the  plaintiST. 

On  the  trial,  before  Pollock,  G.  B.,  at  the  last  Gloucester  Sammer 
Assizes,  the  plaintiff  proved  that  he  had  possession  of  the  trucks  in  ques- 
tion, which  he  claimed  as  his  own  property  under  an  assignment  trom 
one  Owen,  and  that  the  defendants  had  seized  them,  also  claiming  them 
as  their  own  property  under  an  assignment  from  Owen,  executed  afier 
the  assignment  to  the  plaintiff,  but  before  the  plaintiff  took  possession, 
and  whilst  Owen  was  apparent  owner  of  the  goods.  The  defendants 
counsel,  in  opening  their  case,  stated  that  he  should  contend  that  the 
assignment  to  the  plaintiff  was  fraudulent  and  void  against  the  defend- 
ants, and  that  in  addition  he  should  prove  that,  before  the  plaintiff  took 
possession  of  the  trucks,  Owen  had  become  a  bankrupt,  having  the 
goods  in  his  order  and  disposition  by  consent  of  the  plaintifi^  and 
that  the  Court  of  Bankruptcy  had  made  an  order  that  they  should 
be  sold  for  the  benefit  of  the  creditors  under  the  bankruptcy ;  so  that, 
at  the  time  of  the  conversion,  the  goods  were  not  the  plaintiff's,  and 
the  defendants  if  responsible  at  all  for  the  conversion  were  respon- 
♦ftfi<n  ^^^^^  *^^  ^^^  assignees  of  Owen,  not  to  the  plaintiff.  The  learned 
^  Chief  Baron  then  stated  that,  unless  some  evidence  was  given 
that  the  defendants  claimed  under  the  assignees  of  Owen,  he  should 
reject  any  evidence  of  their  title,  as  the  defendants,  if  wrongdoers,  coald 
not  set  up  the  jus  tertii  as  a  defence.  The  defendants'  counsel,  after 
arguing  against  this  ruling,  in  submission  to  it  abstained  from  tendering 
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any  eyidence  to  that  effect.     The  other  question  went  to  the  jury ;  and 
plaintiff  had  a  verdict. 

Keating^  in  last  Michaelmas  Term,  obtained  a  rule  Nisi  for  a  new 
trial  on  the  ground  of  misdirection,  and  also  upon  affidavits  as  to  facts 
teoding  to  show  that  the  assignment  to  the  plaintiff  was  fraudulent. 

Wliateley  and  Phipson  now  showed  cause. — The  ruling  was  correct. 
The  plaintiff  was  in  actual  possession  of  the  goods  in  question,  with  at 
least  a  claim  of  title.  The  defendants,  as  it  now  must  be  taken,  wrong- 
fally  seized  the  goods  in  the  plaintiff's  possession;  and  the  question  is 
whether,  under  those  circumstances,  they  can  set  up  the  title  of  a  third 
party  as  a  defence.  If  there  had  been  privity  between  the  plaintiff  and 
defendants,  as  would  have  been  the  case  if  the  defendants  had  been 
acting  as  warehousemen  for  the  plaintiff,  they  would  have  been  pre- 
cluded from  questioning  the  plaintiff's  title  in  any  way.  As  it  is,  they 
might  show  title  in  themselves,  or  in  any  third  person  for  whom  they 
were  acting:  but,  if  mere  wrong-doers,  they  cannot  show  title  in  a 
third  party ;  for  mere  possession  is  sufficient  title  as  against  a  wrongdoer ; 
Newnham  v.  Stevenson,  10  Com.  B.  713  (E.  C.  L.  R.  vol.  70),  Steven- 
sou  V.  Newnham,  13  Com.  B.  285  (E.  C.  L.  R.  vol.  76).  [Crompton, 
J. — In  *both  cases  the  decision  was  upon  the  ground  that  the  f^ryr^, 
plaintiff  had  title,  voidable  but  not  avoided,  at  the  time  of  the  '- 
conversion.  In  the  judgment  in  Newnham  v.  Stevenson,  10  Com.  B. 
722,  it  is  expressly  said :  «<  It  is  not  necessary  to  determine  whether  the 
bare  possession  of  a  mere  wrongdoer  will,  as  against  a  mere  wrongdoer, 
entitle  the  former  to  maintain  trover  or  trespass :  nor  need  we,  upon 
the  present  occasion,  advert  to  the  distinction  in  this  respect  between 
trover  and  trespass,  recognised  by  the  civil  law,  and  noticed  in  many 
cases."  The  right  of  the  mere  wrong-doer  to  maintain  tresspass  against 
a  person  unjustifiably  depriving  him  of  his  possession  seems  clear 
enough  on  principle :  but  whether  he  can  in  trover  recover  as  damages 
for  the  conversion  the  whole  value  of  the  property  has  not  been,  I 
think,  as  yet  decided.  It  seems  hard  if  the  person  converting  goods  is 
to  pay  the  full  value  both  to  the  wrongdoer  in  possession  and  to  the 
true  owner,  of  whose  title,  it  may  be,  be  was  ignorant  till  after  the 
conversion.]  Fyson  v.  Chambers,  9  M.  &  W.  460,t  is  an  authority 
that  the  jus  tertii  cannot  be  set  up.  Leake  v.  Loveday,  4  M.  &  G. 
.  722  (E.  C.  L.  R.  vol.  43),  may  be  relied  on  by  the  defendants ;  but 
that  case  is  explained  in  the  judgment  of  the  Court  in  Newnham 
V.  Stevenson,  10  Com.  C.  724.  [The  argument  on  the  affidavits  is 
omitted.] 

Keating  and  Scotland^  in  support  of  the  rule. — There  is  a  distinction 
between  trespass  and  trover ;  in  the  latter  case  the  gist  of  the  action  is 
property ;  and  this  defence  is  admissible  at  least  in  reduction  of  dama* 
ges.    [WiGHTMAN,  J. — The  proposed  defence,  which  the  Chief  Baron 
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*«0'"1  ^®f*^^®^  ^^  allow  you  to  set  up,  was  that  neither  *the  plaintiff  nor 
^  the  defendants  had  an j  title  to  the  goods.  Bat  the  plaintiff  vas 
in  possession ;  and  as  against  a  wrongdoer  possession  is  title.  It  is  so 
treated  in  the  note  (1)  to  Wilbraham  v.  Snow,  2  Wms.  Saund.  47  L 
There  is  no  decision  to  that  effect.  [The  argument  as  to  the  affidavit! 
is  omitted.] 

Lord  Campbell,  C.  J. — -I  am  of  opinion  that  the  Chief  Baron  did 
right  in  refusing  to  admit  evidence  to  impeach  the  title  of  the  plamtiff. 
The  defendants  were  strangers  to  the  title  which  they  proposed  to  set 
up ;  and  the  plaintiff  had  been  for  some  time  in  possession,  when  the 
defendants  seized  the  goods,  claiming  them  as  their  own,  but  having,  as 
we  must  now  take  it,  no  right  to  the  goods ;  and  I  think  that,  under 
such  circumstances,  the  jus  tertii  could  not  be  set  up,  by  the  defendaDts 
averring  that  they  themselves  were  mere  wrongdoers  at  the  time  of  the 
conversion,  but  that  there  were  strangers  who  then  had  a  right  to  take 
the  goods.  I  am  of  opinion  that  the  law  is  that  a  person  possessed  of 
goods  as  his  property  has  a  good  title  as  against  every  stranger,  and 
that  one  who  takes  them  from  him,  having  no  title  in  himself,  is  a  wrong- 
doer, and  cannot  defend  himself  by  showing  that  there  was  title  in  sonie 
third  person ;  for  against  a  wrongdoer  possession  is  a  title.  The  lav  ia 
so  stated  by  the  very  learned  annotator  in  note  (1)  to  Wilbraham  r. 
Snow,  2  Wms.  Saund.  47  f ;  and  I  think  it  most  reasonable  law,  and 
essential  for  the  interests  of  society,  that  peaceable  possession  shoold 
not  be  disturbed  by  wrongdoers.  And  I  do  not  find  that  this  doctrine 
has  been  impeached  by  any  of  the  cases  cited.  It  is  not  disputed  thit 
*»0R1  ^^^  ^"^  tertii  cannot  be  set  up  as  a  defence  to  an  action  of  *tre5- 
^  pass  for  disturbing  the  possession.  In  this  respect  I  see  no  dif- 
ference between  trespass  and  trover ;  for  in  truth  the  presumption  of 
law  is  that  the  person  who  has  possession  has  the  property.  Can  that 
presumption  be  rebutted  by  evidence  that  the  property  was  in  a  third 
person,  when  offered  as  a  defence  by  one  who  admits  that  he  himself 
had  no  title  and  was  a  wrongdoer  when  he  converted  the  goods  ?  I  am 
of  opinion  that  this  cannot  be  done,  and  consequently  that  the  Chief 
Baron's  ruling  was  right. 

On  the  affidavits,  however,  a  new  trial  must  be  granted. 

(OoLERiDQE,  J.,  was  absent.) 

WiGHTMAN,  J. — Here  the  plaintiff  was  in  possession  of  the  trucks  on 
the  railway  as  his  own.  The  defendants  took  them  out  of  his  possession 
and  converted  them ;  and  they  seek  to  defeat  an  action  for  that  conver- 
sion by  showing  title,  not  in  themselves,  or  in  any  one  under  whom  they 
acted,  but  title  in  a  stranger  against  whom  they  would  be  wrongdoers ; 
and  they  ask,  by  doing  this,  to  defeat  the  priro&  facie  right  arising  from 
possession.  The  old  law  upon  the  property  necessary  to  maintain  trover 
is  thus  stated  in  note  (1)  to  Wilbraham  v.  Snow :  «<  So  possession  with 
an  assertion  of  title,  or  even  possession  alone,  gives  the  possessor  sach 
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a  property  as  will  enable  him  to  maintain  this  action  against  a  wrong- 
doer; for  possession  is  prim&  facie  evidence  of  property."  Several 
cases  have  been  cited  in  the  course  of  the  argument.  In  some  cases 
the  ^plaintiff  was  not  in  actual  possession ;  and,  when  that  is  the  r^^Qr^fj 
case,  it  may  well  be  that  the  defendant  may  show  the  jus  tertii.  ^ 
But  I  find  no  case  where  the  person  in  actual  possessyn  has  been 
defeated  in  an  action  of  trover  because  the  defendant  was  permitted 
to  set  up  the  jus  tertii.  I  therefore  think  that  the  Chief  Baron  was 
right. 

Crompton,  J. — We  are  now  to  decide  whether  a  wrongdoer  in  actual 
possession  of  goods,  the  property  of  a  stranger,  can  recover  their  value 
in  an  action  of  trover  against  a  wrongdoer  who  takes  the  goods  from 
him.  My  impression  has  always  been,  like  that  of  the  rest  of  the  Court, 
that  he  can  do  so ;  but  that  is  a  question  on  which  there  has  been  con- 
siderable doubt,  and  which  has  never  been  expressly  decided.  I  find 
that  Parke,  B.,  in  delivering  the  considered  judgment  of  the  Court  of 
Exchequer  in  Elliott  v.  Kemp,  7  M.  &  W.  806,  812,t  says :  '« It  is 
unnecessary,  in  this  case,  to  decide  the  question,  whether,  in  an  action 
of  trespass  or  trover  for  personal  property,  the  simple  fact  of  possession, 
which  is  unquestionably  evidence  of  title,  is  conclusive  evidence,  and 
constitutes  a  complete  title,  in  all  eases^  against  a  defendant  who  is  a 
mere  wrongdoer,  as  it  does  in  actions  of  trespass  to  real  property,  and 
in  those  actions  for  injuries  to  personal  chattels,  in  which  the  plaintiff 
had  a  special  property  in  such  chattels."  It  is  now  necessary  to  decide 
that  point ;  for  in  this  case  the  defendant  is  a  wrongdoer,  and  he  has 
not  been  permitted  to  give  in  evidence  the  title  of  a  third  person  against 
whom  he  is  himself  a  wrongdoer.  The  question  is,  should  he  be  per- 
mitted to  do  so?  My  '^'impression  has  always  been  that  the  r^tono 
better  opinion  was  that  stated  in  note  (1)  to  Wilbraham  v.  Snow,  ^ 
2  Wms.  Saund.  47  f ;  and  I  therefore  think  that  the  Chief  Baron  ruled 
rightly  when  he  rejected  this  evidence. 

Rule  absolute  for  a  new  trial  on  the  affidavits. 

That  the  defendant  in  trover  cannot  But  see  Schermerhom  v.  Van  Yolk- 
set  up  property  in  a  third  person  with-  enburg,  11  Johnson,  529;  Legrand  v. 
out  showing  some  claim,  interest,  or  Swazre,  1  Southard,  287;  Glenn  v. 
title  in  himself:  Duncan  v.  Spear,  11  Oarrison,  2  Harrison,  1;  Qmbb  v. 
Wendell,  54  ;  Carter  v.  Bennet,  4  Ouilford,  4  Watts,  241. 
Florida,  283;  Barker  v.  Dement,  9 
Gill,  7. 
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ACKROYD  V.  GILL.    Jan.  15. 

Ad  aesistant  clerk  of  a  county  court,  appointed  under  stat  9  A  10  Vict  e.  95,  b.  24,  is  an  officer 
of  such  court,  and,  if  he  acts  for  any  party  in  any  proceeding  in  such  court,  is  liable  to  the 
penalty  imposed  by  sect.  30. 

The  first  fount  alleged  that,  after  the  making  and  passing  of  an  Act, 
&c.  (9  &  10  Vict.  c.  95,  «  for  the  more  easy  recovery  of  small  debts  and 
demands  in  England*'),  «  defendant,  then  being  an  officer  of  the  coantj 
coart  holden  at  Enaresborough  in  the  aforesaid  coanty"  (Yorkshire), 
«« to  wit,  the  assistant  clerk  of  that  court,  was  directly  concerned  ss 
attorney  for  one  Sarah  Fothergill,  in  a  proceeding  in  the  said  court,  to 
wit,  in  a  plaint  entered  and  action  pending  in  the  said  court,  wherein 
the  said  Sarah  Fothergill  was  plaintiff  and  one  Robert  Stables  Ackroyd 
was  defendant :  contrary  to  the  said  statute :  whereby  the  defendant 
forfeited  for  his  said  offence  the  sum  of  50/. :  but  ^le  defendant  hath 
not  paid  that  sum." 

The  second  count  alleged  that,  after  the  making  of  stat.  9  &  10  Yict. 
c.  95,  defendant,  «« being  an  officer  of  the  said  county  court,  to  wit,  the 
assistant  clerk  thereof,  was  directly  concerned  as  attorney  for  one  3. 
Fothergill,  in  a  proceeding  in  the  said  court,  to  wit,  in  causing  to  be 
entered  in  the  said  court  a  plaint  wherein  the  said  S.  Fothergill  vas 
plaintiff  and  R.  S.  Ackroyd  was  defendant,  and  by  causing  to  be  issued 

i^ROQl  ^^^  ^^  ^^^  ^^^^  ^court  a  summons  to  the  said  R.  S.  Ackroyd, 
^  calling  on  him  to  appear  at  the  said  court  to  answer  the  claim  of 
the  said  S.  Fothergill  for  which  the  said  plaint  was  entered :  contrary," 
&c.  (ae  before). 

On  the  trial,  before  Piatt,  B.,  at  the  last  Yorkshire  Summer  ALSsixcs, 
it  appeared,  upon  the  opening  of  the  counsel  for  the  plaintiff,  that  the 
defendant  was  assistant  clerk  of  the  county  court.  The  learned  Baron, 
being  of  opinion  that  the  defendant  was  not  an  "  officer"  of  the  court 
within  the  meaning  of  sect.  30  of  stat.  9  &  10  Vict.  c.  95,  directed  a 
nonsuit. 

In  last  Term,  Hugh  Hill  obtained  a  rule  calling  on  the  defendant  to 
show  cause  why  the  nonsuit  should  not  be  set  aside,  and  a  new  trial  be 
had. 

Joseph  Addison  now  showed  cause. — The  question  arises  on  the  two 
County  Court  Acts,  9  &  10  Vict.  c.  95,  and  13  &  14  Vict.  c.  61.  The 
clause  imposing  the  penalty  which  is  claimed  is  in  sect.  30  of  stat.  9  k 
10  Vict.  c.  95,  which  must  be  explained  by  sects.  28  and  29.  By  sect. 
28  no  "clerk  of  any  court  holden,"  &c.,  "or  the  partner  of  any  such 
clerk,  or  any  person  in  the  service  or  employment  of  such  clerk  or  his 
partner,"  may  "act  as  treasurer  or  high  bailiff;"  but  sect.  29,  which 
enacts  that  "  no  clerk"  shall  be  "  directly  or  indirectly  engaged  as  attor- 
ney or  agent  for  any  party  in  any  proceeding  in  the  said  court,"  docs 
not  add  any  prohibition  as  to  any  person  in  the  clerk's  employment.  It 
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is  true  that  sect.  29  adds  "  treasurer,  high  bailiff,  or  other  officer  of  the 
court:"  but  "  officer"  there  must  designate  persons  ejusdem  generis  with 
those  before  enumerated  in  sect.  29.  Then  the  penal  clause,  sect.  30, 
follows  the  same  words,  subjecting  to  the  penalty  "  every  clerk,  treasurer, 
high  *bailiff,  or  other  officer  of  any  such  court  who  shall  be,  by  p^^-  ^ 
himself  or  his  partner,  or  in  any  way,  directly  or  indirectly,  con-  ^ 
cerned  as  attorney  or  agent  for  any  party  in  any  proceeding  in  the 
said  court."  By  the  interpretation  clause,  sect.  142,  "clerk"  is  to  be 
"understood  to  mean  *  chief  clerk*  or 'registrar.*  "  Now,  if  for  the 
word  "  clerk,**  in  sects.  28,  29,  30,  the  words  "  chief  clerk  or  registrar'* 
be  substituted,  it  is  obvious  that,  in  sects.  29,  30,  the  words  "  other 
officer,**  if  restrained  to  officers  ejusdem  generis  with  those  enumerated, 
cannot  comprehend  an  assistant  clerk.  The  assistant  clerk  is  no  more 
an  officer  of  the  county  court  than  an  attorney's  clerk  is  an  officer  of 
this  Court.  The  treasurer,  by  sect.  23,  is  appointed  by  the  Commis- 
Bioners  of  the  Treasury,  and  paid  out  of  the  consolidated  fund.  The 
high  bailiff,  by  sect.  31,  is  appointed  by  the  judge  of  the  county  court, 
and,  by  sect.  33,  receives  the  court  fees  allowed  to  him  by  the  Act :  he, 
therefore,  is  properly  an  officer  of  the  court.  The  clerk,  under  sect.  24, 
is  appointed  by  the  judge,  and  paid  by  court  fees :  he,  also,  is  thus  an 
officer  of  the  court :  but,  by  the  same  section,  the  assistant  clerk  or 
clerks  are  to  be  both  appointed  and  paid  by  the  clerk  himself,  who  is 
responsible  for  the  performance  of  their  duties,  and  has  the  power  of 
removing  them.  [Lord  Campbell,  C.  J. — The  duties  to  be  performed 
by  the  assistant  clerks,  under  sect.  27,  seem  to  require  that  the  same 
confidence  shall  be  reposed  in  them  as  in  the  chief  clerk,  so  that  the 
objection  to  their  acting  as  attorneys  applies  equally  in  each  case.]  The 
high  bailiff,  under  sect.  31,  may  appoint  and  remove  assistant  bailiffs : 
sorely  they  are  not  officers  of  the  court.  The  meaning  of  the  title  is 
illustrated  by  sect.  26,  authorizing  the  appointment  of  a  *deputy  ^^^^  ^ 
clerk :  such  deputy  clearly  would  be  an  officer  of  the  court :  and  ^ 
the  same  may  be  said  as  to  cases  where  two  persons  execute  the  offico 
of  clerk,  under  sect.  25.  But,  according  to  the  argument  on  the  other 
side,  if  the  clerk  appointed  fifty  persons  to  assist  him  in  performing  the 
duties  specified  in  sect.  27,  all  these  would  forthwith  become  officers  of 
the  court.  Then  as  to  stat.  13  &  14  Vict.  c.  61.  In  the  first  place,  the 
declaration  is  framed  on  the  earlier  statute ;  and  it  does  not  appear 
whether  the  supposed  cause  of  action  arose  before  or  after  the  passing 
of  Stat.  13  &  14  Vict.  c.  61.  The  object  of  that  statute  was  mainly  to 
extend  the  jurisdiction  of  the  county  courts  as  existing  under  the  earlier 
Act.  Sect.  2  indeed  enacts  that  the  provisions  of  stats.  9  &  10  Vict, 
c.  95,  and  12  &  13  Vict.  c.  101,  shall  be  construed  as  if  re-enacted  in 
6tat.  13  &  14  Vict.  c.  61 :  but  that  can  hardly  have  the  effect  of  intro- 
ducing a  fresh  construction  into  stat.  9  &  10  Vict.  c.  95.  But,  suppos: 
ing  the  Acts  incorporated  and  the  present  action  to  be  brought  upon  the 
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last  Act,  the  last  Act  does  not  raise  any  strong  inference  as  to  the 
meaning  of  the  words  "oflBcer  of  the  court."  Sect.  3  enacts  that  the 
clerk  and  assistant  clerks  shall  reside  within  the  district.  Sect.  4  gives 
power  to  the  Lord  Chancellor  to  remove  the  clerk,  high  bailiff,  or  assist* 
ant  clerk :  the  only  words  which  can  be  relied  upon  for  the  plaintiff  are 
"  from  his  oflSce.*'  [Crompton,  J. — The  reference  seems  to  be  to  the 
assistant  clerks  under  the  first  statute :  the  argument  therefore  is  that 
those  clerks  were  officers  under  the  first  statute.  Wightman,  J. — Who 
is  the  "  assistaijit  clerk  of  any  such  court,"  mentioned  in  sect.  4  ?]  The 
enactment  may  refer  to  deputy  clerks,  or  to  two  clerks  appointed  to 
*ftl  91  P^^f^^™  ^^^  office  jointly.  It  would  be  a  *great  hardship  if  an 
-^  assistant  clerk,  after  accepting  the  appointment  under  the  old 
statute,  were  to  find  his  liabilities  increased  retrospectively  by  a  subse- 
quent Act. 

Hugh  Sill  and  Q.  Hardy ^  contr^,  were  not  called  on  to  support  the 
rule. 

Lord  Campbell,  C.  J. — I  incline  to  think  that,  looking  only  to  sect 
29  of  Stat.  9  &  10  Vict.  c.  95,  we  should  hold  the  defendant  to  be  an 
officer  of  the  county  court.  He  seems  to  have  the  same  functions  and 
general  character  with  the  officers  there  named :  I  should  say  that  he 
was  ejusdem  generis  with  them.  But  all  doubt  is  removed  by  sect  4 
of  Stat.  13  k  14  Vict.  c.  61.  That  statute  does  not  vary  the  case,  as  a 
new  enactment,  but  is  in  pari  materia  with  stat.  9  &  10  Vict.  c.  95;  and 
the  two  must  be  considered  together.  Stat.  13  &  14  Vict.  e.  61,  does 
not  create  a  new  officer ;  but  it  refers  to  those  created  under  the  former 
statute.  Now  in  sect.  4  it  speaks  of  ^'  any  assistant  clerk  of  any  such 
court :"  whoever  is  that  is  an  officer  of  the  court.  His  position  is  quite 
distinguishable  from  that  of  an  attorney's  clerk,  who  assists  the  attornej, 
but  is  not  liable  to  our  summary  jurisdiction.  The  rule  must  be  made 
absolute. 

(Coleridge,  J.,  had  left  the  Court.) 

WiGHTMAN,  J. — I  am  of  the  same  opinion.  Even  with  reference  onlj 
to  stat.  9  &  10  Vict.  c.  95,  I  am  strongly  disposed  to  think  that  sect. 
29  includes  an  assistant  clerk,  necessary  under  sect.  24,  as  an  officer  of 
the  court ;  and  that  this  does  not  require  us  to  include  in  the  term  per- 
♦81  ^1  ^^^^  merely  hired  by  the  clerk  to  assist  him  in  *performing  the 
-'  duties.  Sect.  27  requires  "  the  clerk  of  such  court,  with  such 
assistant  clerks  as  aforesaid,"  to  issue  summonses  and  perform  the  duties 
of  the  office.  The  assistant  clerk  is  thus  authorized  to  act  by  the  statute 
itself;  and  he  is  therefore  an  officer  of  the  court.  But  at  any  rate  the 
words  of  sect.  4  of  stat.  13  &  14  Vict.  c.  61,  expressly  show  that  be  '.s 
an  officer  of  the  court. 

Crompton,  J. — I  am  of  the  same  opinion ;  and  I  also  incline  to  think 
that  sect.  29  of  stat.  9  &  10  Vict.  c.  95,  is  of  sufficiently  general  appli- 
cation to  include  any  persons  employed  for  the  court.     The  words  cf 
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sect.  27,  referred  to  bj  my  brother  Wightman,  show  what  the  assistant 
clerk  is  to  do.  But  sect.  4  of  stat.  18  &  14  Vict.  c.  61,  puts  the  ques- 
tion to  rest.  It  is  true  that  the  declaration  is  not  framed  on  that  stat- 
ute ;  but  the  argument  does  not  require  this ;  it  is,  that  the  later  stat- 
ute which  is  incorporated  in  the  earlier  one,  shows  the  meaning  of  the 
earlier  one.  The  Lord  Chancellor  is  to  remove  him,  like  any  other 
clerk,  '(from  his  office."  If,  therefore,  there  were  any  doubt  as  to  the 
earlier  statute,  when  looked  at  by  itself,  it  would  be  removed  by  the 
later  one,  which  expressly  treats  the  assistant  clerk  as  an  officer  of  the 
court.  Rule  absolute. 


*The  QUEEN  v.  The  Inhabitants  of  SUTTON  LE  BRAILES.  ^^g^^ 

Jan.  16.  *" 

Under  sUt  4  A  6  W.  4,  e.  76,  s.  71,  a  bastard  child,  whose  mother  haf  acquired  a  settlement 
diiTerent  from  the  birth  settlement  of  the  ehild,  and  then  died  whilst  the  child  is  under  sixteen, 
keeps  the  settlement  of  the  mother  till  attaining  the  age  of  sixteen. 

On  appeal  against  an  order  of  two  justices  of  the  county  of  Warwick 
removing  Mary  Ann  Lucas,  a  pauper,  from  the  hamlet  of  Stowerton  to 
the  parish  of  Sutton  le  Brailes,  both  in  the  county  of  Warwick,  the 
sessions  confirmed  the  order  subject  to  the  following  case. 

The  pauper  Mary  Ann  Lucas  was  born  a  bastard,  in  the  month  of 
October,  1849,  in  the  parish  of  Little  Compton  in  the  county  of  War- 
wick. Her  mother,  Hannah  Lucas,  was  married  in  the  month  of  De- 
cember, 1849,  to  William  Betteridge,  whose  place  of  settlement  then 
was,  and  still  continues  to  be,  in  the  parish  of  Sutton  under  Brailes, 
the  appellant  parish.  In  or  about  the  month  of  January,  1851,  the 
said  William  Betteridge,  Hannah  his  wife,  and  the  pauper  Mary  Anit 
Lucas,  therein  described  as  «<  Mary  Ann  Lucas,  aged  one  year,  the  has-*- 
tard  child  of  the  said  Hannah  Betteridge,*'  were  together  removed  from) 
the  parish  of  Moreton  in  Marsh,  in  the  county  of  Gloucester,  to  the^ 
appellant  parish,  oader  and  by  virtue  of  an  order  of  removal  against 
which  there  was  no  appeal.  Hannah  Betteridge,  the  mother  of  the 
pauper,  died  in  the  month  of  April,  1851 ;  and,  at  the  time  of  making 
the  order  of  removal  appealed  against,  the  pauper  had  not  acquired  any 
settlement  in  her  own  right,  and  had  become  chargeable  to  the  respond- 
ent parish.  The  respondents  contended  '''that,  in  this  state  of  r^eoi  r 
facts,  notwithstanding  the  death  of  the  mother,  the  pauper,  ^ 
being  under  sixteen  yesrs  of  age,  was  properly  removed  to  the  appel- 
lant parish,  bemg  the  place  of  her  mother's  aettlement,  acquired  by  her 
marriage  with  the  said  William  Betteridge.  The  appellants,  under  their 
grounds  of  appeal,  jcontended  that,  admitting  that  the  place  of  settlo-^ 
ment  of  the  pauper  was  in  the  appellant  parish  during  her  mother's  life- 
time, yet  that  settlement  ceased  upon  her  mother's  death,  although  the 
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paaper  had  not  then  attained  the  age  of  sixteen  years,  and  that  her 
place  of  settlement,  after  the  death  of  her  mother,  was  in  the  parish 
in  which  she  was  born. 

The  question  for  the  opinion  of  the  Court  is :  Whether  under  the 
circumstances  above  stated  the  pauper  was  properly  removed  to  the 
appellant  parish,  or  whether  she  should  have  been  removed  to  the  place 
of  her  birth  ? 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the  pauper 
Mary  Ann  Lucas,  under  the  circumstances  above  mentioned,  was  pro- 
perly removed  to  the  appellant  parish,  then  the  order  of  the  justices 
and  the  order  of  the  Court  of  Quarter  Sessions  confirming  the  same 
are  to  be  confirmed ;  otherwise  they  are  to  be  quashed. 

Bittleston^  in  support  of  the  order  of  sessions. — The  question  13, 
what  is  the  interpretation  of  stat.  4  &  5  W.  4,  c.  76,  s.  71,  which  enacts 
<(  that  every  child  which  shall  be  born  a  bastard  after  the  passing  of 
this  act  shall  have  and  follow  the  settlement  of  the  mother  of  such 
.child  until  such  child  shall  attain  the  age  of  sixteen,  or  shall  acquire  a 
settlement  in  its  own  right."  The  pauper  here  is  a  bastard,  born  after 
-the  act ;  she  has  neither  attained  sixteen,  nor  acquired  a  settlement  in 
^Mf\\  ^^^  ^^'^  '''right:  but  it  is  to  be  argued  that  there  is  an  implied 
-"  provision  in  the  act  to  this  effect,  <<  provided  the  mother  so  long 
live.**  But  no  such  words  are  in  the  act;  nor  is  there  anything  to  indi- 
cate that  the  Legislature  had  such  an  intention.  In  Overseers  of  B> 
denham  v.  Overseers  of  Saint  Andrews,  1  E.  &  B.  465  (E.  C.  L.  R. 
vol.  72),  where  it  was  decided  that  the  child  on  attaining  sixteen  los: 
the  settlement  acquired  by  following  that  of  the  mother,  Coleridge,  J., 
says :  <<  I  think  it  very  necessary  to  give  the  words  of  the  statute  their 
ordinary  grammatical  meaning.  Now  there  is  no  doubt  that  gramma- 
ticillly  the  words  <  until  such  child  shall  attain  the  age  of  sixteen' qualifj 
the  word  « have'  as  well  as  the  word  <  follow.'  Nor,  on  that  const^u^ 
tion,  is  the  word  <  have'  superfluous ;  for  it  may  happen  that,  whilst  the 
child  is  with  the  mother  at  her  place  of  settlement  and  under  sixteen, 
the  mother  may  die;  and  then  the  word  «have'  would  operate."  That 
is  this  very  case. 

Paahley  and  Robert  HaU^  contrd.. — The  intention  of  the  Legblatnre 
appears  by  sect.  57.  The  liability  of  the  husband  of  the  mother  ceases 
on  her  death ;  it  would  be  very  inconvenient  if  the  child  continued 
settled  in  «  parish  where  no  one  was  bound  to  support  it.  [Lord  Camp- 
bell, C.  J. — That  section  is  rather  against  you.  The  Legislature 
meant  to  terminate  the  husband's  liability  on  the  wife's  death;  and 
they  said  so.  They  have  not  said  that  the  child's  settlement  shall  so 
terminate.] 

,Q--,      Lord  Campbell,  C.  J. — When  we  look  at  the  words  *of  the 

^  Act,  the  case  seems  to  me  hardly  to  admit  of  argument    The 

enactment  is  absolute  and  unqualified ;  the  child  shall  ^'  have  and  follow 
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the  settlement  of  the  mother  of  sach  child  until  such  child  shall  attain 
the  age  of  sixteen."  If  the  intention  of  the  Legislature  was  that  the 
child  should  retain  the  settlement  after  the  mother's  death,  it  would 
have  been  difficult  for  them  to  use  language  more  clearly  expressing  that 
intention.  It  is  of  great  importance,  when  the  words  of  a  statute  are 
clear,  to  give  effect  to  them  without  speculating  as  to  the  intention  on 
grounds  of  inconvenience.  In  this  case,  however,  I  do  not  see  that  ' 
there  is  likely  to  be  any  inconvenience  from  giving  the  Act  its  natural 
construction;  but,  if  there  were,  the^ enactment  is  explicit.  I  dare  say 
the  draftsman,  when  preparing  the  Act,  did  not  contemplate  the  case  of 
the  mother's  death:  but,  whether  he  did  or  not,  the  Legislature  have 
enacted  that  in  all  cases  the  child  shall  have  the  mother's  settlement  till 
sixteen,  unless  either  the  child  or  mother  acquire  a  new  settlement.  The 
mother  is  dead ;  but  her  settlement  did  not  die  with  her.  I  perfectly 
agree  with  what  my  brother  Coleridge  is  reported  to  have  said  in  Over- 
seers of  Bodenham  v.  Overseers  of  St.  Andrews. 

Coleridge,  J, — I  adhere  to  what  I  am  reported,  in  Overseers  of 
Bodenham  v.  Overseers  of  St.  Andrews,  to  have  said  as  to  the  importance 
of  giving  the  words  of  the  statute  their  natural  grammatical  sense.  In 
the  present'  case  there  can  be  no  doubt  what  is  the  natural  meaning  of 
the  words  used ;  they  are  most  clear  and  explicit.  That  being  so,  I 
decline  to  enter  into  any  *inquiry  as  to  the  supposed  object  of  r^to-io 
those  who  drew  the  Act.  I  have  no  means  of  ascertaining  it,  ^ 
and  no  power  of  giving  effect  to  it  if  I  knew  it.  But  I  must  observe 
that,  if  I  were  to  speculate  as  to  inconvenience,  I  should  think  that  in 
many  eases,  and  this  looks  very  much  as  if  it  was  one,  it  would  be  cruelly 
hard  to  take  a  child  away  from  the  family  where  it  has  been  brought  up, 
and  remove  it  to  a  parish  where  it  may  not  have  a  single  friend.  It 
often  happens  that  a  mother  bears  a  bastard  child  in  a  parish  not  her 
own,  and  afterwards  marries  the  father  of  that  child.  In  the  present 
case,  as  the  marriage  took  place  so  soon  after  the  birth,  it  is  likely 
enough  that  the  mother's  husband  was  the  child's  father ;  and  it  might 
well  have  been  that  the  Legislature,  if  they  had  such  cases  in  contempla- 
tion, would  have  purposely  enacted  as  they  have  done.  But  I  believe 
in  fact  the  great  object  of  the  enactment  was  to  remove  the  temptation 
to  the  frauds  and  cruelties  which  used  to  be  perpetrated  with  a  view  to 
make  pregnant  women  lie  in  in  a  strange  parish. 

WiGHTMAN,  J. — The  words   are  clear  and  conclusive.     If  it  were  ] 
legitimate  to  consider  the  inconvenience  as  a  rule  for  construction,  it 
seems  to  me  that  more  inconvenience  would  probably  result  from  the 
construction  contended  for  by  the  appellants  than  from  the  natural  con- 
•itruction. 

Crompton,  J. — In  Overseers  of  Bodenham  v.  Overseers  of  St. 
Andrews,  1  E.  &  B.  465  (E.  C.  L.  R.  vol.  72),  I  am  reported  to  have 
expressed  some  doubt  as  to  the  construction  of  this  enactment ;  and  I 


818  REGINA  v.  SUTTON  LE  BRAILES.    H.  T.  1856. 


*$<1Q1  ^^^  some  doubt  as  to  the  question  in  that  case  as  *to  vhat  settle 
^  ment  the  child  was  to  have  after  attaining  sixteen.  But  on  the 
present  question  I  have  no  doubt  whatever  that  the  words  are  expn^s 
and  clear.  The  appellants  ask  us  to  interpolate  the  words  ^^  whilst  the 
mother  lives,"  which  are  not  there.  Order  confirmed.(a) 

(a)  See  Regina  «.  The  Inhabitants  of  Wendron,  7  A.  ft  E.  819  (E.  C.  L.  R.  roL  34). 


GEORGE  BROWN  and  WILLIAM  HOTHAM  v.  ROBERT  STA- 

BLES  ACKROYD.    Jan.  17. 

If  a  wife,  from  reasonable  apprehension  of  personal  violence,  leave  her  hasbaod's  hooM,  ud  it 
beeomes  neoessary,  for  her  protection,  that  she  shonld  obtain  a  divorce  a  menvi  et  tom,  t!i$ 
law  gives  her  authority  to  pledge  her  hasband's  credit  for  the  expenses  of  the  proceeJio^: 
and  the  question  as  to  the  hosband's  liability  is,  whether,  at  the  commencement  of  tbe  {Dj- 
eeeding,  there  was  sneh  reasonable  ground  in  fact  for  anticipatiDg  ill  treatment  that  the  diront 
was  neoessary  for  the  protection  of  the  wife* 

Such  reasonable  ground  is  not  fbmished  by  a  momentary  ebullition  of  temper  on  the  port  of  ib« 
husband,  nor  by  a  threat  of  violence  from  which  no  serious  intention  to  commit  violence  csa 
be  inferred. 

Count  for  work  and  labour,  materials  found,  money  lent,  monej  piid, 
and  on  accounts  stated.     Plea :  Never  indebted.     Issue  thereon. 

On  the  trial,  before  Piatt,  B.,  at  the  last  Yorkshire  Summer  Assizes, 
it  appeared  that  the  plaintiffs  were  solicitors  and  proctors,  and  that  tic 
action  was  brought  to  recover  the  balance  of  their  bill  of  costs  incurrei 
on  the  retainer  of  the  defendant's  wife,  in  conducting  for  her  a  suit  b 
the  Consistory  Court  at  York,  commenced  in  April,  1854,  for  a  divorce 
a  mensfi  et  toro,  on  the  ground  of  alleged  cruelty.  It  was  proved  to  be 
the  practice  in  the  Ecclesiastical  Courts,  during  the  pendency  of  a 
divorce  suit,  to  have  the  wife's  proctor's  bill  of  costs  taxed  every  torn, 
and  paid  by  the  husband  under  a  monition,  so  that  the  wife's  proctor  in 

*ft9m  g®^®^*^  ?fi^  P*^^  *^y  ^^^  husband,  whatever  be  the  event  of  the 
^  suit.  This  course  had  been  pursued  in  the  present  case ;  and  the 
costs  were  paid  in  this  manner  up  to  November,  1854.  In  February, 
1855,  the  defendant's  wife  died,  and  the  suit  abated.  The  action  irs5 
to  recover  the  amount  of  the  plaintiff's  bill  from  the  beginning  of 
November  to  the  time  of  the  wife's  death.  A  decree  for  alimonv 
pendente  lite  had  been  made,  and  the  alimony  paid ;  but  at  the  time  of 
the  wife's  death  a  rateable  part  of  the  alimony  had  accrued.  The  sui; 
having  abated  by  her  death,  no  monition  could  be  procured  in  the  Eccle- 
siastical Court.  The  plaintiffs  never  had  any  personal  communication 
with  the  defendant.  They  grounded  their  claim  on  the  implied  aathoritj 
of  a  wife  to  pledge  her  husband's  credit  for  necessaries.  To  show  that 
the  suit  was  necessary  for  the  wife's  protection,  the  following  evidence 
was  given.  In  1852,  the  defendant  called  in  his  servants,  in  the  presence 
of  his  wife,  and  asked  them  whether  they  in  any  way  knew  him  to  behave 
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ankindlj  to  her.  One  of  them,  a  female,  answered  that  she  had  thought 
so ;  that  the  defendant  pushed  his  wife  out  of  the  room,  and  said  he 
would  be  a  happy  man  if  he  could  get  rid  of  her.  It  also  appeared  that 
afterwards  Mrs.  Ackrojd,  in  the  presence  of  a  witness,  desired  that  an 
agreement  of  mutual  separation  should  be  drawn  up ;  and  that,  on  that 
occasion,  the  defendant  said : ''  I  will  not  live  with  you ;  and,  if  I  do,  I  will 
put  you  into  an  asylum."  This  witness,  who  was  a  surgeon,  said  that 
in  his  opinion  there  was  nothing  in  the  state  of  her  mind  to  justify 
[.utting  her  into  an  asylum.  On  cross-examination,  he  added :  '^  He 
might  say  she  must  control  her  temper:  I  have  heard  her  propose  to 
him  to  separate,  more  than  once.*' 

*The  counsel  for  the  defendant  objected  that,  on  this  evidence,  r^ito.^-i 
it  did  not  appear  that  the  wife  had  either  express  or  implied  ^ 
authority  to  pledge  the  defendant's  credit  for  the  expenses  of  the  pro- 
ceeding. The  learned  Judge  held  that,  if  reasonable  ground  for  the 
suit  appeared,  the  wife  had  authority  to  bind  her  husband :  but,  being 
of  opinion  that  the  facts  proved  did  not  show  such  reasonable  ground, 
he  nonsuited  the  plaintiffs,  giving  them  leave  to  move  to  enter  a  verdict. 

KnowkSj  in  last  Michaelmas  Term,  obtained  a  rule  Nisi  for  entering 
a  verdict  for  the  plaintiffs,  or  for  a  new  trial,  "  on  the  ground  of  misdi- 
rection on  the  part  of  the  learned  Judge,  in  ruling  that  there  was  no 
proof  of  reasonable  ground  for  instituting  the  suit  in  the  Ecclesiastical 
Court,  and  that  defendant  was  not  liable  to  pay  the  costs  sought  to  be 
recovered." 

H.  Hill  and  TT.  H.  Willes  showed  cause.(a) — The  principle  on  which 
a  husband  is  liable  for  debts  contracted  by  his  wife  is  explained  in  Mr. 
Smith's  note  {b)  to  Manby  v.  Scott,  1  Lev.  4,  in  K.  B. ;  1  Sid.  109,  in 
Exch.  Gh.  The  question  is,  whether  the  husband  has  by  his  conduct 
given  her  express  or  implied  authority  to  pledge  his  credit ;  and,  when  she 
is  living  separate  from  her  husband,  it  rests  on  the  plaintiff  to  show 
affirmatively  that  the  conduct  of  the  husband  is  such  as  to  give  her 
authority  to  pledge  his  credit,  even  for  necessaries.  Under  no  circum- 
stances *can  a  wife  have  implied  authority  to  pledge  her  hus-  r^ooo 
band's  credit  to  the  proctor  carrying  on  a  suit  for  a  divorce  a  ^  " 
mcnsft  et  toro ;  for  under  no  circumstances  can  it  be  necessary  that  she 
should  do  so.  The  alimony  which  is  always  decreed  pendente  lite  never 
can  be  decreed  till  after  the  retainer,  and  therefore  perhaps  comes  too 
Iat«  to  furnish  an  answer  to  the  evidence  of  authority  to  pledge  the  hus- 
band's credit;  Keegan  v.  Smith,  5  B.  &  C.  875  (E.  C.  L.  R.  vol.  11). 
But  the  wife's  proctor  conducts  the  suit  on  the  faith  of  the  practice  in  the 
Ecclesiastical  Courts  to  tax  the  costs  from  term  to  term  during  the 
pendency  of  the  suit,  and  by  monition  to  compel  the  husband  to  pay 

(a)  Janaarj  16th.  Before  Lord  Campbell,  C.  J.,  Wightman  and  Crompton,  Js.  The  arga- 
aaeot  in  support  of  the  mle  was  heard  on  this  day,  before  Lord  Campbell,  C.  J.,  Coleridge, 
Wightman,  and  Crompton,  Je. 

(6)  2  Smith's  Lea.  Ca.  384  (4th  ed.). 
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them.  It  cannot  therefore  be  necessary  that  she  should  pledge  the  hng- 
band's  credit,  eyen  if  the  suit  is  necessary.  Where  a  wife  is  in  personal 
danger,  the  costs  of  exhibiting  articles  of  the  peace  are  allowed ;  Turner 
V.  Rookes,  10  A.  &  E.  47  (E.  C.  L.  R.  vol.  87),  Shepherd  v.  Mackonl, 
3  Gampb.  326.  But  a  prosecution  of  the  husband  for  an  assault  on  the 
wife,  being  for  punishment,  not  for  protection,  is  not  a  necessary  within 
the  rule ;  Grindell  v.  Godmond,  5  A.  &  E.  755  (E.  C.  L.  R.  vol.  31> 
Williams  v.  Fowler,  M'Clel.  &  Y.  269, f  is  there  explained  as  proceed- 
ing on  the  ground  of  an  express  promise  by  the  husband.  The  husband 
is  liable  only  for  such  things  as  are  necessary  for  the  sustenance  or 
protection  of  the  wife ;  a  deed  of  separation  is  not  a  necessary ;  Ladd 
V,  Lynn,  2  M.  &  W.  265.t  Neither  is  a  suit  for  a  divorce.  [Lord 
Campbell,  C.  J. — If  the  husband  insists  on  having  the  custody  of  h\i 
wife,  and  there  has  been  real  cruplty,  a  divorce  may  be  necessary  for 
her  protection.]  Even  then  it  is  not  necessary.  In  a  recent  case  Erie, 
♦fiOQi  '^•'  **  Chambers,  set  free  on  habeas  *corpus  a  wife  forcibly  taken 

*^  -^  by  her  husband  from  her  family.  [Lord  Campbell,  C.  J. — The 
divorce  will  for  life  protect  her  from  the  necessity  of  such  an  appli- 
cation. It  is  very  like  articles  of  the  peace,  which  are  for  her  protec- 
tion, though  not  required  to  give  her  the  right  to  protection.]  But  at 
all  events  it  is  necessary  to  show  real  cruelty  in  fact,  such  as  to  make 
a  divorce  reasonably  necessary  for  her  protection.  No  such  cruelty  is 
shown  here.  Even  if  the  proctors  had  reasonable  ground  for  belieriog 
there  was  cruelty,  they  cannot  recover  unless  there  was  cruelty  in  fact 
sufficient  to  warrant  a  divorce.  The  case  is  analogous  to  that  of  neces- 
saries supplied  to  a  wife  by  a  person  believing  her  to  be  unjustifiably 
turned  out  of  doors,  without  support.  .  He  cannot  recover  if  in  fact  she 
has  a  maintenance,  or  is  an  adul tress,  however  reasonably  he  may  hare 
believed  the  contrary.  But  in  the  present  case  there  is  no  evidence  of 
anything  deserving  the  name  of  cruelty. 

Knowles  and  Joseph  AddUon^  in  support  of  the  rule. — The  law  as 
laid  down  in  Mr.  Smith's  note  (a)  to  Manby  v.  Scott,  1  Lev.  4,  1  Sid. 
109,  is  that,  if  a  husband,  by  cruelty  or  causing  a  well  founded  appre- 
hension of  violence,  compel  his  wife  to  leave  his  house,  he  sends  with  j 
her  credit  for  necessaries.  That  was  acted  upon  in  Houliston  r.  Smyth, 
S  Bing.  127  (E.  C.  L.  R.  vol.  11),  where  Best,  C.  J.,  said :  «  a  woman 
is  not  bound  to  wait  till  actual  violence  is  committed,  and  if  she  has 
reasonable  ground  for  apprehending  danger  may  fly  from  the  presence 
of  her  husband.*'  The  cruelty  which  reasonably  induces  a  wife  to  quit 
i^ooA-y  ^^^  husband's  house  has  the  same  effect,  with  regard  to  his 
^  '^'liability,  as  his  actually  turning  her  out  of  doors  would  have: 
Hodges  V,  Hodges,  1  Esp.  441.  The  question  then  is,  whether,  under 
such  circumstances  as  the  present,  a  divorce  a  mensfi  et  toro  is  neces- 
sary.    On  the  other  side,  it  is  pointed  out  that  a  husband  is  not  boond 

(a)  2  Smith's  Lea.  Ca.  384  (4th  ed.). 


J 
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(o  defray  the  expense  of  an  indictment  preferred  against  himself  for 
assaulting  the  wife :  but  that  case  does  not  fall  within  the  principle 
laid  down,  because  the  object  of  an  indictment  is  the  punishment  of  the 
husband,  not  the  protection  of  the  woman.  But  where  the  proceeding 
is  instituted  for  the  necessary  protection  of  the  wife,  the  law  is  other 
wise,  as  in  the  case  of  articles  of  the  peace  exhibited  against  the 
husband ;  Turner  v.  Bookes,  Shepherd  v.  Mackoul.  The  costs  of  en- 
deavouring to  procure  a  divorce  follow  the  same  principle,  where  there 
has  been  such  cruelty  as  to  render  this  necessary  for  the  protection  of 
the  wife ;  Williams  v.  Fowler.  Though  in  that  case  the  husband  had 
made  an  express  promise  to  pay,  this  point  is  involved  in  the  decision : 
such  a  promise,  if  not  on  valid  consideration,  would  have  been  nudum 
pactum.  Nor  is  it  necessary  to  the  validity  of  the  claim  that  the  pro- 
ceeding should  be  successful :  the  credit  docs  not  commence  with  the 
event,  but  with  the  institution  of  the  proceeding;  and  therefore  the 
liability  does  not  depend  on  the  event ;  Keegan  v.  Smith.  The  only 
question,  therefore,  is  whether  here  in  fact,  at  the  commencement  of 
the  proceedings  in  the  Ecclesiastical  Court,  there  was  reasonable  ground 
for  supposing  that  the  divorce  was  necessary  for  the  protection  of  the 
wife.  *Now  it  appears  that,  when  it  was  discussed  whether  the  r^o^r 
defendant  should  receive  back  his  wife,  he  declared  that,  if  he  ^ 
did,  he  would  confine  her  in  a  lunatic  asylum ;  and  this  appears  tq  have 
been  deliberately  said.  That  is  by  far  a  more  formidable  threat  than 
the  threat  of  personal  violence.  If  she  had  simply  sought  for  a  decree 
of  alimony,  the  defendant  might  at  any  time  have  deprived  her  of  the 
alimony  by  offering  to  receive  her  into  his  house;  the  result  of  which 
would  have  been  the  very  danger  from  which  she  sought  protection. 
But  a  divorce  would  secure  the  alimony,  without  that  danger.  [WiaHT- 
MAN,  J. — Is  such  a  vague  threat  sufficient  to  support  your  argument  ? 
The  defendant  could  not,  proprio  vigore,  send  the  wife  to  a  lunatic 
asylum.]  He  could  not  legally  put  her  to  death,  proprio  vigore. 
[WiouTMAN,  J. — The  keeper  of  the  lunatic  asylum  would  not  receive 
her  till  the  requisites  of  the  law  were  fulfilled :  a  man  may  commit 
murder  without  the  instrumentality  of  others.]  It  must  be  recollected 
that,  the  wife  being  dead,  the  plahitiff  is  unable  to  furnish  so  full  and 
precise  evidence  as  might  have  been  obtained  from  her:  allowance 
being  made  for  this,  it  appears  that  there  was  reasonable  ground  for 
the  proceeding. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  this  rule  should  be  dis- 
charged. But  I  do  not  agree  to  either  the  first  or  second  of  Mr.  HiWi 
propositions.  He  contended  that  the  wife  could  not  have  authority  to 
pledge  her  husband's  credit  by  employing  a  proctor  for  the  purpose  of 
obtaining  a  divorce  a  mens&  et  tore  propter  ssevitiam,  although  she  was 
absolutely  entitled  to  such  a  divorce.  I  think  that  such  a  divorce  would 
be  fit  and  necessary  for  the  protection  of  the  wife,  and  that  she  would 
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♦ftpfll  ^therefore  be  entitled  to  employ  a  proctor  and  render  her  hus- 
^  band  liable  for  the  expense.  It  has  been  held  that  the  hasbaDd 
is  not  liable  for  the  expenses  of  an  indictment  instituted  against  himself 
by  the  wife,  and  quite  rightly ;  for  that  is  a  proceeding  instituted,  not 
for  the  protection  of  the  wife,  but  for  the  punishment  of  the  hasband. 
That  distinction  was  properly  taken  in  Grindell  v.  Godmond,  5  A.  &  E. 
755  (E.  C.  L.  R.  vol.  31).  Where  there  has  been  cruelty,  a  divorce  a 
mensit  ct  toro  may  be  necessary  for  the  protection  of  the  wife :  and,  as 
she  has  no  means  of  her  own,  she  will  lose  this  protection  unless  she  can 
pledge  her  husband's  credit.  So,  if  the  husband  threatens  to  commit 
violence,  she  may  exhibit  articles  of  the  peace  against  him,  and  he  irill 
be  liable  for  the  expenses.  In  Shepherd  v.  Mackoul,  3  Campb.  326, 
where  the  husband  was  sued  for  the  expenses  of  exhibiting  articles,  Lord 
Ellenborough  said:  <«She  had  a  right  to  appeal  to  the  law  for  protec- 
tion, and  she  must  have  the  means  of  appealing  effectually.  She  might, 
therefore,  charge  her  husband  for  the  necessary  expense  of  this  pro- 
ceeding, as  much  as  for  necessary  food  or  raiment."  Therefore,  where 
there  exist  such  facts  as  justify  a  divorce  a  mens&  et  toro,  the  wife  mar 
seek  the  divorce  and  must  have  the  means.  Neither  do  I  agree  in  Mr. 
HUVb  second  proposition,  that  it  is  necessary,  in  such  an  action  as  this, 
for  the  proctor  to  show  that  there  was  full  evidence  of  facts  necessarily 
entitling  the  wife  to  the  divorce  a  mens&  et  toro.  For  there  may  weli 
be  cases  of  nicety,  in  which  it  is  not  clear  whether  the  evidence  abso- 
lutely amounts  to  proof  of  the  right  to  the  divorce  propter  saevitiam: 
»«97T  ^^^  ^^  would  be  too  much  to  say  that  there  ought  to  be  ♦conclu- 
^  sive  evidence  of  this  in  order  to  entitle  the  proctor  to  recover : 
it  is  enough  if  there  is  reasonable  cause  for  the  proceeding.  Suppose 
the  Ecclesiastical  Court  to  decree  that  the  wife  was  not  entitled  to  the 
divorce,  but  this  decree  to  be  reversed  on  appeal :  could  it  be  said  that 
the  right  of  the  proctor  to  recover  arose  only  when  this  reversal  took 
place  ?  The  rule,  therefore,  is  that  the  proctor  must  show  that  there 
was  reasonable  cause  for  instituting  the  proceeding ;  if  more  were 
required,  it  would  be  merely  illusory  to  say  that  the  wife  had  the  power 
to  pledge  the  husband's  credit.  This  seems  to  have  been  the  view  taken 
at  the  trial  by  my  brother  Piatt.  He  examined  whether  there  was 
reasonable  ground  for  the  proceeding,  and,  holding  that  there  was  not, 
directed  a  nonsuit.  And  this  rule  is  obtained  in  order  that  we  may  say 
whether  there  was  such  reasonable  ground.  I  am  of  opinion  that  ihere 
was  not.  We  have  been  told  of  the  hardship  which  is  imposed  on  the 
plaintiff  in  consequence  of  the  death  of  the  wife,  whose  evidence  he  is 
therefore  without.  It  may  be  a  hardship :  we,  however,  can  inquire 
only  whether  what  was  proved  at  the  trial  showed  a  reasonable  ground 
for  instituting  the  proceedings.  The  evidence,  as  reported  by  my  brother 
Piatt,  is  that,  the  domestics,  who  had  the  best  means  of  knowing  whe- 
ther there  had  been  cruelty,  being  asked  whether  they  knew  the  defend 
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ant  to  behave  unkindly  to  his  wife,  one  of  them  stated  that  the  defend- 
ant pushed  her  out  of  the  room  and  declared  that  he  should  be  a  happy 
man  if  he  could  get  rid  of  her.  Mr.  Knowles  does  not  rely  upon  this : 
such  a  momentary  ebullition  of  spleen  could  not  furnish  ground  for 
divorce  a  mens&et  toro,  for  their  living  apart  during  their  natural  lives. 
But  then  it  appears  that,  on  another  occasion,  when  the  *que3-  r^r^^o 
tion  of  separation  was  under  discussion,  he  said  to  her :  <«  I  will  ^ 
not  live  with  you ;  and,  if  I  do,  I  will  put  you  into  an  asylum :"  the 
witness  who  proves  this  added  that  the  defendant  might  have  said  that 
his  wife  must  control  her  temper ;  and  this  witness  had  heard  her  pro^ 
pose  to  the  defendant  to  separate,  more  than  once.  I  think  this  does 
not  show  even  reasonable  cause  for  instituting  the  proceeding ;  and 
that  the  plaintiff  is  not  shown  to  have  had  before  him  evidence  authorizing 
him  to  do  so.  Nothing  is  shown  beyond  a  temporary  difference,  not 
furnishing  ground  for  a  separation  for  life. 

(Coleridge,  J.,  not  having  heard  the  whole  of  the  argument,  delivered 
no  opinion.) 

WiGHTMAN,  J. — We  are  called  upon  to  exercise  in  some  respects  the 
functions  of  a  jury,  and  are  to  say  whether,  at  the  trial,  evidence  waa 
given  that  there  was  reasonable  ground  for  instituting  the  proceeding. 
I  agree  that  Mr.  Hiira  first  proposition  is  not  tenable,  and  that  a 
divorce  may  be  necessary  for  the  protection  of  the  wife,  not  merely  to 
place  her  in  a  better  situation,  but  to  protect  her  from  the  exercise  of 
marital  rights  by  the  husband.  The  question  is,  therefore,  whether 
there  was  cruelty  showing  such  necessity.  The  learned  counsel  in  sup- 
port of  the  rule  rely  upon  the  defendant  having  said  that  he  could  not 
live  with  his  wife,  and  that,  if  he  did,  he  would  put  her  into  an  asylum 
That  cannot  be  looked  upon  as  a  serious  intimation :  he  could  not,  by 
his  own  act,  put  her  into  a  lunatic  asylum :  the  law  has  protected  indi- 
viduals by  requiring  a  formal  certificate  from  a  medical  man.  It  might 
be  another  matter,  if  we  *found  that  the  defendant  had  actually  r^conq 
taken  steps  with  a  view  to  deceive  the  person  who  would  have  to  ^ 
receive  her  into  the  asylum  :  but,  as  the  evidence  stands,  we  can  hardly 
infer  any  serious  threat  requiring  protection. 

Cbompton,  J. — The  wife  having  no  general  absolute  power  to  pledge 
the  credit  of  the  husband,  does  the  law  in  this  case  give  her  the  implied 
power?  I  do  not  agree  to  Mr.  HilVs  first  proposition.  Where  there  is 
reasonable  apprehension  of  violence,  a  divorce  may  be  the  most  effectual 
protection ;  and  it  may  be  a  necessary  within  the  rule  which  authorizes 
a  wife,  who  has  left  her  husband  from  reasonable  apprehension  of 
cruelty,  to  pledge  his  credit  for  what  is  necessary  to  her.  That  rule 
must  allow  the  wife  to  have  credit  for  what  is  necessary  to  her  obtain- 
ing protection  from  personal  violence ;  and  for  this  purpose  au  appli- 
cation for  a  divorce  may  be  necessary.  But  it  does  not  follow  that, 
within  the  meaning  of  this  rule,  a  divorce  is  the  only  means  of  protec- 
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tioD :  there  are  other  modes ;  and  the  marriage  tie  is  not  to  be  lightlj 
severed.  The  plaintiflf  is  bound  to  show  that  there  was  a  reasonable 
danger  of  violence.  I  do  not  saj  that  that  is  the  onlj  case  in  which  a 
divorce  maj  be  necessary :  there  may  be  others,  as,  for  instance,  the 
introduction  by  the  husband  of  improper  company  into  the  house.  Bat, 
as  the  case  is  here  put,  the  plaintiff  was  bound  to  show  a  probability 
of  such  personal  violence  as  rendered  necessary  the  protection  of  a 
divorce :  he  is  in  a  position  corresponding  to  that  of  a  tradesman  aning 
the  husband  for  goods  furnished  to  the  wife.  Here  we  have  only  the 
fact  of  the  defendant  having  pushed  his  wife  out  of  the  room,  of  her 
*A^01  ^^^^"S  wished  for  a  separation,  and  of  his  having  ^said  that  if 
-'  he  had  to  live  with  her  he  must  put  her  into  an  asylum.  The 
language  last  mentioned  cannot  be  understood  as  seriously  importing  an 
intention  of  committing  personal  violence.  Rule  discharged. 


HOPE  and  Others,  Assignees  of  SAMUEL  ROUTLEDGE,  a  Bank- 
rupt, V.  THOMAS  HAYLEY,  THOMAS  PEARSON  CROS- 
LAND,  JOSEPH  WEBB,  and  JOSEPH  BEAUMONT  the 
younger.     Jan.  17. 

R.  obtaioed  a  loan  from  W.  on  the  guarantee  of  defendant,  and,  in  consideration  thereof,  lor  the 
indemnity  of  defendant^  executed  to  him  a  deed.  The  deed  recited  as  abore,  and  witaeised 
that  R.,  in  consideration  of  the  premises,  did  thereby  **  bargain,  sell,  assign,  transfer,  and  set 
over  unto"  defendant,  his  executors,  Ac,  a  messuage  and  premises  held  by  R.  for  a  tena  of 
years,  certain  trade  premises  of  R.  held  also  for  a  term  of  yean,  and  the  trade  fiztsrrs  oo( 
removable  by  the  tenant,  and  a  farm  and  land  of  R. ;  habendum  to  defendant,  bis  exeeators, 
Ac,  **  upon  the  trusts,  and  for  the  intents  and  purposes,  hereinafter  declared  and  contained 
concerning  the  same  :"  also  that,  for  the  considerations  aforesaid,  R.  did  thereby  **  bargain, 
sell,  assign,  transfer,  and  sot  over  unto"  defendant,  his  executors,  Ac,  two  policies  of  life  and 
fire  assurance  respectively,  to  hold  to  defendant,  his  executors,  Ac,  **  upon  the  trusts,"  Ac.,  {ms 
before) :  also  that,  for  the  considerations  aforesaid,  R.  did  thereby  "  bargain,  sell,  and  assifa 
unto"  defendant,  his  executors,  Ac,  the  steam-engine,  dye-vats,  and  all  other  fixtures  in  the 
trade  premises,  and  all  the  dyeing  apparatus,  and  utensils,  machines,  tools,  effects,  and  things 
in  the  said  trade  premises,  and  all  horses,  cattle,  carts,  farming  utensils  and  stock  at  the  said 
trade  premises  and  the  said  farm  or  lands,  and  all  tillages,  growing  crops,  Ac,  in  the  fami  or 
lands,  and  all  dye  wwres  and  consumable  stores  in  the  trade  premises,  and  all  stacks  of  hay, 
straw,  and  other  consumable  stores  in  the  trade  premises  and  the  farm,  and  all  the  honsehold 
furniture  and  effects  in  R/s  dwelling-house,  "and  all  the  estate,  right,  tiUe,  interest,  nse, 
trust,  property,  claim,  and  demand  whatsoever,  both  at  law  and  equity,"  of  R.  to  the  same,  te 
hold  the  fixtures,  chattels,  machinery,  Ac,  "  hereby  assigned,"  to  defendant,  his  execntora,  Ac, 
*'  upon  the  trusts  and  for  the  ends,  intents,  and  purposes  hereinafter  declared  and  contuned 
concerning  the  same.  And  it  is  hereby  declared"  that  defendant  should  "stand  poaaeastd 
of"  the  several  matters  assigned,  "upon  the  trusts,  and  to  and  for  the  ends,  intents,  and 
purposes  hereinafter  declared  and  contained  of  and  concerning  the  same,  that  is  to  say : 
Upon  trust,"  if  R.  should  communicate  to  defendant  the  state  of  R.'s  affairs,  and  the  aame 
should  be  satisfactory  to  defendant,  and  R.  should,  if  required,  keep  exposed  a  notice  of  the 
assignment,  should  pay  the  rents  and  the  premiums  and  duty  on  the  policies,  and  keep  the 
buildings  in  repair,  then  to  permit  R.  to  have  possession,  for  carrying  on  tha  trade,  tUl  W. 
should  require  payment,  or  defendant  should  apply  to  be  relieved  from  the  guarantee,  and,  in 
either  of  the  last-mentioned  two  events,  upon  trust,  if  R.  should  pay  W.  and  caose  the 
guarantee  to  be  given  up,  to  reassign  to  R. ;  but,  if  R.  should  not  communicate,  Ac,  or  the 
state  of  affairs  should  not  be  satisfactory  to  defend%ot|  or  if  R.  should  not,  when  required; 
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ke«p  exposed,  Ac,  or  not  paj  the  rents,  premiams,  and  datj,  or  not  keep  in  repair,  or,  in 
ease  W.  should  require  payment,  or  defendant  require  to  be  relieved,  should  fail  to  pay 
W.  and  to  procure  the  guarantee  to  be  given  up,  then  defendant,  his  executors,  Ac,  **  shall 
stand  and  be  possessed  of  the  said  tenements  and  premises,  npon  trust  to  enter  upon  and 
take  actual  possession  of  all  and  singular  the  said  tenements  and  premises,  including  all  tub* 
MtUuted  eontumable  Uoren,  pursuant  to  the  declaration  hereinafter  contained,  when  and  as  he  or 
Uiey  shall  think  fi^  and,  whether  in  or  out  of  possession,  to  make  sale  and  absolutely  dispose 
of  the  said  tenements  and  premises  or  so  much"  as  defendant  should  think  proper  :  and  It  was 
declafed  that  defendant,  his  executors,  Ac,  should  stand  possessed  of  the  moneys  to  ariso 
from  the  sale  and  polieies,  on  trust :  first,  to  discharge  the  costs  of  exeeutiDg  the  trusts ;  next, 
to  pay  W.  and  pay  to  defendant  what  he  should  have  paid  to  W. ;  lastly,  to  pay  the  surplus  to 
B.  and  reassign.  And  it  was  declared  "  that,  when  and  as  any  of  the.  dye- wares,  farm  produce, 
cattle,  chattels,  and  eflfects  hereby  assigned"  "shall  be  used  up,  or  consumed,  dead,  sold,  or 
worn  out,  and  other  dye-wares,"  Ac,  "shall,  in  the  ordinary  course  of  carrying  on  the  said 
business,  he  purcha»ed,  grotortf  of  othermee  tubetihited  for  them,  or  any  of  them,  the  dye-wares," 
Ac,  *'ao  purchated,  grown,  or  othervnee  eubttituted,  shall  belong  to  defendant,  his  executors,  Ac, 
"open  the  trusts  and  for  the  purposes  hereinbefore  declared  and  contained,  and  shall  be  con- 
sidered to  be  included  in  the  assignment  hereby  made,  in  like  manner  and  as  fully  as  if  the 
fame  were  now  the  property  of  R.,  "  and  wero  included  therein,"  **  so  that  the  security 
intended  to  be  hereby  made  may,  at  all  times  during  the  continuance  thereof,  be  of  an  ade- 
quate value  for  that  purpose." 

After  this  deed  was  executed,  R.  remained  in  possession,  carried  on  the  business,  and,  in  the 
ordinary  course  thereof,  used  up  and  consumed  certain  of  the  consumable  effects,  and  sub- 
stituted others.  Defendant  required  to  be  relieved  from  the  guarantee;  and,  R.  having 
taken  no  step,  for  that  purpose,  defendant  entered,  and  took  possession  of  the  property,  in- 
cluding the  substituted  stores.  It  appeared  that  R.  was  aware  of  this,  and  made  no  ob- 
jection. Defendant  paid  W.  Afterwards  R.  committed  an  act  of  bankruptcy  and  was  made 
bankrupt 

Held  that  defendant  was  entitled,  as  against  the  assignees  under  the  bai\^rnptcy,  to  retain,  to 
the  extent  of  the  payment  made  by  him  to  W.,  not  only  the  property  mentioned  in  the 
deed  of  which  R.  was  possessed  at  the  time  of  the  execution  of  the  deed,  but  also  the 
substituted  effects. 

The  first  count  was  for  converting,  and  depriving  plain  tiflfs,  as  as- 
signees, of  the  use  and  possession  of,  '''the  goods,  cattle,  and  grow-  r^oq-i 
ing  crops  of  the  plaintiffs,  as  assignees  as  aforesaid,  that  is  to  ^ 
say,  dye- wares,  household  furniture,  stock  in  trade  of  a  woollen,  worsted, 
and  cotton  dyer,  steam-engine,  steam-boilers,  gas  works,  dye-pans,  vats, 
cisterns,  pipes,  fixtures,  machinery  and  dyeing  utensils,  horses,  cows, 
and  pigs,  growing  crops  of  wheat,  turnips,  and  potatoes,  carts,  car- 
riages, stacks  of  hay  and  clover,  straw,  manure,  agricultural  implements 
and  utensils.  There  were  other  counts,  which  it  is  not  necessary  for  the 
purposes  of  this  report  to  state. 

Pleas  to  the  first  count  (except  as  to  certain  items) :  1.  Not  guilty. 
2.  That  the  goods,  cattle,  and  growing  crops  in  the  first  count  men- 
tioned were  not  the  property  of  the  plaintiffs  as  assignees  of  S.  Bout- 
ledge.  Issues  thereon.  There  were  other  pleas,  not  now  material,  all 
leading  to  issues  of  fact. 

*0n  the  trial,  before  Piatt,  B.,  at  the  last  Yorkshire  Assizes,  r:(tgQo 
it  appeared  that  Boutledge,  before  his  bankruptcy,  applied  to  the  ^ 
West  Biding  Union  Bank  Company,  to  whom  he  was  indebted  in  a  large 
sum,  to  make  him  further  advances.  The  Company  declined  to  do  this, 
unless  they  were  guarantied.  Boutledge  was  then  a  dyer,  and  had 
also  made  large  shipments  to  Australia.  The  defendants  agreed  to 
guaranty  the  Company  in  respect  of  past  and  future  advances  to  Bout- 
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ledge  to  the  extent  of  5000{,,  Routledge  exeoutiog  to  them,  the  defend, 
ants,  the  seoarity  after  mentioned.  The  guarantee  was  accordingly 
given  hj  the  defendants ;  and  the  Banking  Company  increased  their 
ndvanoes  to  Roatledge  to  50002. :  and  afterwards,  on  17th  Jane,  1853, 
Boutledg}  executed  a  deed,  of  which  the  parts  now  material  were  as 
follows. 

It  was  made  between  Roatledge  of  the  first  part,  the  defendant  Haj- 
ley  of  the  second  part,  and  Hayley  and  the  other  three  defendants  of 
the  third  part.  It  recited  that  Roatledge  had  applied  to  the  Companj 
to  make  advances  to  him  to  the  amount  of  5000Z.,  whioh  they  had  agreed 
to  do  on  having  the  guarantee  of  the  defendants  for  the  repayment : 
and  that  defendants  had  "  agreed  to  make  and  give  their  guarantee  to 
the  said  Banking  Company  for  the  said  sum  of  50002.,  on  having  sach 
counter  security  as  or  by  way  of  indemnity  against  their  liability  to  the 
said  Banking  Company,  by  an  assignment  of  the  leasehold  and  tenant  rigbt 
premises,  fixtures,  trade  effects,  and  utensils,  household  furniture,  life  poli* 
cy,  fire  policy,  farm  and  farming  stock,  and  other  effects  and  thingsof  the 
said  S.  Routledge,  made  to  the  said  T.  Hayley,  as  trustee  for  himself  and 
the  said  T.  P.  Crosland,  J.  Webb,  and  J.  Beaumont,  as  is  hereinafter 
*«^^l  *contained."  The  indenture  then  witnessed  that,  in  pursuance 
-'  of  the  agreement,  and  in  consideration  of  the  premises  and  of  lOt. 
paid  to  Routledge  by  Hayley,  Routledge,  at  the  request  and  by  the 
direction  of  Crosland,  Webb,  and  Beaumont,  testified  by  their  executing, 
(( doth  hereby  bargain,  sell,  assign,  transfer,  and  set  over  unto  the  said 
T.  Hayley,  bis  executors,  administrators,  and  assigns:"  Firstly,  a  cer- 
tain messuage ;  secondly,  certain  grounds,  with  certain  buildings  thereon, 
together  with  all  ways,  &o.,  <<  and  all  the  estate,  right,  title,  interest, 
term  and  terms  of  years,  now  to  come  and  unexpired,  rigbt  and  benefit 
of  renewal,  property,  possession,  claim,  and  demand  whatsoever,  both 
at  law  and  in  equity,  of  him  the  said  S<  Routledge  of,  in,  and  to  the 
same :"  habendum  to  Hayley,  his  executors,  administrators,  and  assigns, 
for  the  residue  of  two  terms  of  sixty  years  each,  and  for  any  renewed 
term  to  be  granted  thereof;  subject  to  the  payment  of  the  rents,  dan 
performance  of  covenants,  &c.,  on  the  part  of  the  lessees.  «  But,  never- 
theless, upon  the  trusts  and  for  the  intents  and  purposes  hereinafter 
declared  and  contained  respecting  the  same."  That,  in  further  pQr< 
Buance  of  the  agreement,  and  for  the  considerations  aforesaid,  Routledge, 
at  the  like  request  and  direction,  «  doth  hereby  bargain,  sell,  assign, 
transfer,  and  set  over,  unto  the  said  T.  Hayley,  his  executors,  adminis- 
trators, and  assigns,  all  the  tenant  right,  estate,  and  interest  of  the  said 
S.  Routledge  of  and  in  the  dye-houses,  dry-houses,  warehouses,  store- 
rooms, workships,  engine-house,  boiler-house,  cottages,  stables,  and  other 
buildings,  yards,  conveniences,  and  trade  premises,  of  him,  the  said  S. 
Routledge,  situate  and  being  near  to  the  leasehold  premises  abore 
described ;"  also  of  the  dwelling-house,  &c.,  near  to  the  trade  premise^,* 
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and  all  *other  the  land,  buildings,  &c.,  of  S.  Routledge,  at  or  near  r^«q  j 
Seed  Hill,  held  by  him  as  tenant  to  Sir  J.  W.  Ramsden :  «<  also  of  '- 
and  in  all  such  part  or  parts  (if  any)  of  the  trade  fixtures  in  and  about 
the  said  trade  premises  as  are  not  removable  by  the  tenant  of  the  same 
tenements  and  premises ;  also  of  and  in  all  that  and  those  the  farm  or 
farms,  and  closes  of  land,  situate  respectively"  at,  &c.,  and  also  of  and 
in  the  appurtenances,  &c.,  «  and  all  the  estate^  right,  title,  interest,  use, 
trust,  property,  claim,  and  demand  whatsoever,  both  at  law  and  in  equity, 
of  him,  the  said  S.  Routledge,  of,  in,  and  to  the  same  and  every  part 
thereof:"   habendum  to   Hayley,  his   exeoutors,   administrators,  and 
assigns,  for  all  such  term,  estate,  and  interest  as  Routledge  hath  now 
therein  respectively,  subject  to  payment  of  tent  to  Sir  J.  W.  Ramsden : 
"but  nevertheless  upon  the  trusts,  and  for  the  intents  and  purposes, 
hereinafter  declared  and  contained  concerning  the  same."    And  that, 
in  further  pursuance  of  the  agreettient,  and  for  the  considerations  afore- 
said, Routledge,  at  the  like  request  and  direction,  "  doth  hereby  bar- 
gain, sell,  assign,  assign,  transfer,  and  set  over  unto  the  said  T.  Hayley, 
his  executors,  administrators,  and  assigns,"  a  policy  of  life  assurance, 
and  a  policy  of  fire  assurance,  with  power  and  authority  to  demand,  sue 
for,  recover,  and  receive  the  sums  payable  under  them ;  <<  and  all  the 
right,  title,  interest,  possibility,  property,  claim,  and  detnand  whatsoever, 
both  at  law  and  in  equity,  of  him,  the  said  S.  Routledge,  in,  to,  out  of, 
or  npon  the  said  policies,  moneys,  and  premises,  or  either  of  them :  to 
have,  hold,  receive,  and  take  the  said  policies,  moneys,  and  all  other  the 
premises  lastly  hereinbefore  assigned,  unto  the  said  T.  Hayley,  his  execu- 
tors, administrators,  and  assigns,  absolutely,  but,  nevertheless,  upon  the 
*trust8,  and  for  the  intents  and  purposes,  hereinafter  declared  r^oqc 
and  contained  concerning  the  same."     And  that,  in  further  pur-  ^ 
snance  of  the  agreement,  and  for  the  considerations  aforesaid,  Routledge 
^^  doth,  at  the  like  request  and  direction  as  aforesaid,  hereby  bargain. 
Bell,  and  assign  unto  the  said  1.  Hayley,  his  executors,  administrators, 
and  assigns,  all  that  and  those  the  steam-engine,  steam-boilers,  appara- 
tus for  making  gas,  stone  cisterns,  wood  cisterns,  dye-vats,  dye-pans, 
lead  pans,  iron  pans,  copper  pans,  block-tin  pans,  indigo  mill,  iron  flues, 
and  floors,  and  all  other  fixtures  in  and  about  the  said  trade  premises ; 
also  all  the  dyeing  apparatus  and  utensils,  machines,  tools,  effects,  and 
things  in  and  about  the  said  trade  premises;   also  all  horses,  carts, 
wagons,  and  carriages,  farming  utensils,  stock  and  effects  in  and  about 
the  said  trade  premises  ;  and  all  horses,  cattle,  carts  and  carriages,  farm- 
ing utensils,  stock  and  effects  at  the  said  farm  or  lands ;  and  all  tillages, 
growing  crops,  valuation,  and  interest  in  the  said  farm  or  lands ;  also  all 
dye-wares  and  consumable  stores  in  and  about  the  said  trade  premises  ; 
and  all  stacks  of  hay,  straw,  aud  other  consumable  stores  in  and  about 
the  said  trade  premises,  and  the  said  farm  or  lands ;   and  also   all 
oianure  ther^n  respectively;  and  also  all  and  singular  the  household 
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furniture  and  effects  of  the  said  S.  Routledge  in  and  about  his  dwelling- 
house  at  Seed  Hill  aforesaid.  All  which  said  fixtures,  machinery,"  4c., 
are  specified  in  a  schedule  under  written,  with  the  appurtenances,  ^'and 
all  the  estate,  right,  title,  interest,  use,  trust,  property,  claim  and  demand 
whatsoever,  both  in  law  and  in  equity,  of  him  the  said  S.  Routledge  of, 
in,  and  to  the  same :  To  have  and  to  hold  all  and  singular  the  said 
^^o  >■!  fixtures,  chattels,  machinery,"  &c., "  hereby  assigned  i;nto  the^said  • 

-'  T.  Hayley,  his  executors,  administrators,  and  assigns,  as  his  own 
proper  fixtures,  chattels,  machinery,"  &c.  '*  But,  nevertheless,  upon  the 
trusts  and  for* the  ends,  intents,  and  purposes  hereinafter  declared  and 
contained  concerning  the  same.  And  it  is  hereby  declared,  by  and 
between  the  parties  hereto,  that  the  said  T.  Hayley  shall  stand  pos- 
sessed of  the  leasehold  and  tenant  right  dwelling-houses,  warehouses, 
dye-'houses,  buildings,  trade  fixtures,  machinery,  utensils,  interest  in 
farm,  live  and  dead  stock,  household  furniture,  effects  and  things  hereby 
assigned  with  their  respective  appurtenances  (and  which  hereinafter, 
unless  expressed  to  the  contrary,  are  included  or  intended  to  be  included 
under  the  words  ^  the  said  tenements  and  premises'),  upon  the  trusts, 
and  to  and  for  the  ends,  intents,  and  purposes  hereinafter  declared  and 
contained  concerning  the  same,  that  is  to  say :  Upon  trust,*'  in  case 
Routledge  should,  during  the  continuance  of  the  security,  communicate 
to  Hayley  the  state  of  Routledge's  affairs,  and  give  access  to  his  books, 
&c.,  and  if  the  same  should  be  satisfactory  to  Hayley,  and  also  if 
Routledge  should,  when  required  by  Hayley,  Grosland,  Webb,  and 
Beaumont,  or  a  majority  of  them,  keep  exposed  a  notice  of  the  assign- 
ment, pay  the  ground-rents  and  the  premiums  and  duty  on  the  policies, 
and  keep  the  buildings,  &c.,  in  repair,  '^  then  to  permit  and  suffer  the  said 
S.  Routledge,  his  executors  or  administrators,  to  have  the  free  and  ondls- 
turbed  possession  and  enjoyment  of  the  said  tenements  and  premises 
for  the  carrying  on  his  said  trade  and  business,  until  such  time  as 
the  said  Banking  Company  may  call  in  and  require  payment  of  the 
amount  due  upon  the  guarantee  of  the  said  parties  hereto  of  the 
third  part,  or  until  the  said  parties  hereto  of  the  third  part  may  apply 
*ft^7T  *^^  ^^  relieved  from  the  responsibility  incurred  by  them  by  their 

^  said  guarantee.  And,  when  and  as  either  of  the  two  last-men- 
tioned events  shall  happen,  upon  trust,  in  case  the  said  S.  Routledge, 
his  executors,  administrators,  or  assigns,  shall,  upon  request,  fully  paj 
yff  and  satisfy  all  such  sum  and  sums  of  money  due  to  the  said  Banking 
Company  upon  the  said  guarantee,  and  shall  cause  the  said  guarantee 
to  be  given  up  to  the  said  parties  hereto  of  the  third  part  to  be  can- 
celled, to  reassign  and  transfer  all  and  singular  the  said  tenements  and 
premises  unto  the  said  S.  Routledge,  his  executors,  administrators,  and 
assigns,  freed  and  discharged  from  all  claims  and  encumbrances  thereon 
by  the  said  parties  hereto  of  the  third  part,  or  any  of  them.  Bat,  in 
case  the  said  S.  Routledge  shall  at  any  time  during  the  c<ytinuance  of 
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this  security  neglect  or  refase"  to  communicate  to  Hayley  the  state  of 
Routledge's  affairs,  or  refuse  access  to  his  books,  &c.,  or  if  the  same 
should  be  found  unsatisfactory  to  Hayley,  or  Routledge  should  refuse, 
when  required,  &c.,  to  keep  exposed  a  notice  of  the  assignment,  or  to 
pay  the  ground-rents,  premiums,  and  duty,  or  to  keep  the  buildings, 
&c.,  in  repair,   <'  or  in  case  the  said  Banking  Company  shall  call  in  and 
require  payment  of  the  amount  due  upon  the  guarantee  of  the  said  par- 
ties hereto  of  the  third  part,"  [or  the  said  parties  hereto  of  the  third 
part]  "  shall  require  to  be  relieved  from  their  said  guarantee,  and  the 
said  S.  Routledge  shall,  in  either  of  the  last-mentioned  cases,  neglect, 
omit,  or  otherwise  fail  to  pay  off  and  satisfy  all  sum  and  sums  duo  to 
the  said  Banking  Company  upon  the  said  guarantee,  and  to  procure  the 
said  guarantee  to  be  given  up  to  the  said  parties  hereto  of  the  third 
part  to  be  cancelled,  then,  and  in  any  of  the  cases  last  above  r^coqo 
^mentioned,  the  said  T.  Hayley,  his  executors,  administrators,  ^ 
and  assigns,  shall  stand  and  be  possessed  of  the  said  tenements  and 
premises,  upon  trust  to  enter  upon  and  take  actual  possession  of  all 
and  singular  the  said  tenements  and  premises,  including  all  substituted 
consumable  stores,  pursuant  to  the  declaration  hereinafter  contained, 
when  and  as  he  or  they  shall  think  fit,  and,  whether  in  or  out  of  pos- 
session, to  make  sale  and  absolutely  dispose  of  the  said  tenements  and 
premises,  or  so  much  and  such  part  or  parts  thereof,  in  such  manner,  at 
such  times,  in  such  lots,  and  for  such  price  or  prices  as  to  him  or  them, 
the  said  T.  Hayley,  his  executors,  administrators,  or  assigns  shall  seem 
proper ;  and,  for  the  purposes  aforesaid,  to  enter  into,  make,  and  exe- 
cute all  necessary  contracts,"  &c. :  And  it  was  further  declared  that 
Hayley,  his  executors,  &c.,  should  stand  possessed  of  the  moneys  to 
arise  from  the  sale  and  the  policies,  upon  trust :  first,  to  discharge  the 
costs  of  executing  the  trusts ;  next,  to  pay  the  Banking  Company  the 
sums  to  which  the  parties  of  the  third  part  should  be  liable  on  their 
guarantee,  and  to  pay  the  same  parties  all  sums  which  they  might  then 
have  paid  on  their  guarantee ;  and,  lastly,  to  pay  the  surplus,  if  any, 
to  Routledge,  and  to  reassign  to  him  the  tenements  and  premises  re- 
maining undisposed  of.     There  were  covenants   by  Routledge,  with 
Hayley,  tp  perform  the  conditions  upon  the  breach  of  which  the  trusts 
vrere  to  be  exercised,  and  especially  to  pay  to  the  Banking  Company 
the  sums  to  which  the  parties  of  the  third  part  should  be  liable  on  theii 
guarantee,  and  cause  the  guarantee  to  be  cancelled,  or  if  any  part  of 
such  sums  should  have  been  paid  by  the  said  parties,  to  repay  it  to 
them,  with  interest,  and  all  costs  incurred  by  *non-payment,  and  r^onQ 
lo  indemnify  the  parties  of  the  third  part,  with  other  stipula-  ^ 
tions  not  material  to  the  decision  of  the  Court ;  also  covenants  for  title 
&nd  farther  assurances.    <<  And,  lastly,  it  is  hereby  declared  and  agreed, 
hy  and  between  the  parties  hereto,  that,  when  and  as  any  of  the  dye- 
^^Tes,  farm  produce,  cattle,  chattels,  and  effects  hereby  assigned  and 
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specified  in  the  schedule  hereunder  written  shall  he  used  up,  or  con- 
sumed, dead,  sold,  or  worn  out,  and  other  dye-wares,  farm  produce, 
cattle,  chattels,  and  effects  shall,  in  the  ordinary  course  of  carrying  on 
the  said  business,  be  purchased,  grown,  or  otherwise  substituted  for  them, 
or  any  of  them,  the  dye-wares,  farm  produce,  cattle,  chattels,  and  effects, 
so  purchased,  grown,  or  otherwise  substituted,  shall  belong  to  the  said 
T.  Hayley,  his  executors,  administrators,  or  assigns,  upon  the  trusts 
and  for  the  purposes  hereinbefore  declared  and  contained,  and  shall  be 
considered  to  be  included  in  the  assignment  hereby  made,  in  like  man- 
ner, and  as  fully  as  if  the  same  were  now  the  property  of  the  said  S. 
Routledge,  and  were  included  therein,  and  in  the  schedule  hereunder 
written,  so  that  the  security  intended  to  be  hereby  made  may,  at  all 
times  during  the  continuance  thereof,  be  of  an  adequate  value  for  that 
purpose."     The  schedule  was  added. 

After  the  execution  of  this  deed,  Routledge  continued  in  possession ; 
and  a  large  part  of  the  consumable  stores  of  the  trade  and  farming 
stock  were  consumed  by  him  in  the  ordinary  course  of  business,  and 
other  stores  substituted  in  the  same  course  of  business,  to  the  amount, 
as  was  agreed  at  the  trial,  of  6612.  6s.  9(2.  On  4th  February,  1854, 
the  defendants  gave  notice  to  Routledge  that  they  required  to  be  re- 
lieved from  their  guarantee,  and  that,  in  case  he  failed  to  pay  forthwith 
*ft4m  ^^®  money  *due  to  the  Banking  Company,  and  to  procure  the 
-'  guarantee  to  be  given  up  to  be  cancelled,  the  trusts  of  the  deed 
would  be  forthwith  put  in  force.  Routledge  not  having  taken  any  steps, 
the  defendants,  on  5th  April,  1854,  took  possession  of  the  property, 
including  the  substituted  goods ;  and  it  appeared  that  Routledge  was 
aware  of  this,  and  did  not  object.  On  5th  July,  1854,  the  defendants 
paid  50002.  to  the  Banking  Company,  in  pursuance  of  the  guarantee. 
On  12th  August,  1854,  Routledge  committed  an  act  of  bankruptcy,  by 
a  declaration  of  insolvency ;  and  he  was  adjudicated  a  bankrupt  on  the 
15th  of  the  same  month ;  and  the  plaintiffs  were  the  assignees  under 
the  commission.  The  defendants  afterwards  sold  the  property.  Thej 
admitted  that  they  were  not  entitled  to  some  of  the  articles  taken,  and 
paid  money  into  Court  accordingly :  but,  as  to  the  residue,  which  in- 
cluded the  substituted  goods,  they  claimed  to  retain  the  proceeds  under 
the  trusts  of  the  deed.  For  the  plaintiffs,  it  was  contended  that  the 
execution  of  the  deed  was  itself  an  act  of  bankruptcy ;  and  that,  at  any 
rate,  the  deed  was  ineffectual  for  the  purpose  of  passing  the  substituted 
property.  The  learned  Baron  decided  against  the  plaintiffs  on  both 
points,  and  directed  a  nonsuit,  reserving  leave  to  move  as  after  men- 
tioned. 

In  last  Michaelmas  Term,  Athertan  obtained  a  rule  to  enter  a  verdict 
for  the  plaintiff  for  6612.  6«.  9(2.,  ««n  the  ground  that  the  learned 
Judge  improperly  directed  a  nonsuit,  inadmuch  as  the  property  acquired 
t>y  the  bankrupt  after  the  date  of  the  assignment  of  the  17th  day  of 
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June,  1853,  and  signed"  [seized?]  "by  the  defendants,  did  not  become 
the  property  of  the  defendants,  but  that  the  title  thereto  vested  in  the 
plaintiffd  as  assignees  of  the  bankrupt.  (He  moved  also  to  enter  a  ver- 
dict for  the  full  *amount  of  the  property  taken,  on  the  ground  p^toj^-, 
that  the  execution  of  the  deed  was  an  act  of  bankruptcy :  but  ^ 
on  this  point  no  rule  was  granted.) 

Watson  now  showed  cause. — The  declaration  of  trust  enables  the 
mortgagee  to  enter  upon  and  take  actual  possession  of  all  and  singular 
the  said  tenements  and  premises,  including  all  substituted  consumable 
stores,  pursuant  to  the  declaration  after  contained :  then  the  declara- 
tion at  the  end  of  the  deed  contains  an  agreement  that,  when  and  as 
any  of  the  dye-wares,  &c.,  assigned  shall  be  used  up  or  consumed,  and 
other  dye-wares,  &c.,  shall,  in  the  ordinary  course  of  the  business,  be 
purchased,  grown,  or  otherwise  substituted  for  them,  the  dye-wares,  &c., 
60  purchased,  grown,  or  otherwise  substituted,  shall  belong  to  Hay  ley, 
&c.,  upon  the  trusts  and  for  the  purposes  before  declared,  and  shall  be 
considered  to  be  included  in  the  assignment  in  like  manner,  «  and  as 
fully,  as  if  the  same  were  now  the  property  of  the  said  S.  Routledge, 
and  were  included  therein,"  so  that  the  security  may  at  all  times  be  of 
an  adequate  value.     The  object  of  the  parties  clearly  was  that,  inas- 
much as  an  absolute  grant  of  property  to  be  after  acquired  could  not 
be  made,  the  purpose  should  be  carried  out  by  giving  a  power  of  entry. 
Routledge  was  bound  to  keep  up  the  property,  by  successive  substitu- 
tions for  all  that  was  consumed,  so  as  to  maintain  the  value  of  the 
security.     Congreve  v,  Evetts,  10  Exch.  298,t  is  directly  in  point. 
There,  for  valuable  consideration,  S.  transferred  by  deed  to  plaintiff 
all  S.'s  household  goods,  farming  stock,  crops,  and  personal  estate  oa 
his  farm,  as   a   security;   and  the  deed  contained  a  declaration  and 
♦agreement  that  the  plaintiff  might  at  any  time  seize  and  take  p:,cq ir> 
possession  of  the  assigned  property,  and  of  all  such  farming  '- 
stock,  crops,  &c.,  <*  which  should  or  might  from  time  to  time  be  substi- 
tuted in  lieu  of  the  said  stock,  &c.,  <<or  which  should  for  the  time 
being  be  found  in  or  about"  S.'s  messuage,  and  sell  the  same,  pay  him- 
self, and  pay  the  remainder  to  S.     The  plaintiff  entered,  and  took 
crops  which  had  been  sown  after  the  execution  of  the  deed :  and  it  was 
held  that  he  had  good  title  to  them,  to  the  amount  of  the  money  owing 
to  him,  against  a  subsequent  execution-creditor.    Parke,  B.,  in  deliver- 
ing the  judgment  of  the  Court,  said:  <<If  the  authority  given  by  the 
debtor  by  the  bill  of  sale  had  not  been  executed,  it  would  have  been  of 
no  avail  against  the  execution.     It  gave  no  legal  title,  nor  even  equita- 
ble title,  to  any  specific  goods;    but  when   executed,  not  fully  and 
entirely,  but  only  to  the  extent  of  taking  possession  of  the  growing 
crops,  it  is  the  same,  in  our  judgment,  as  if  the  debtor  himself  had 
pat  the  plaintiff  in  actual  possession  of  those  crops.     Whether   the 
debtor  give  the  possession  of  a  chattel  by  delivery  with  his  own  hands^ 
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or  point  it  out  and  direct  the  creditor  to  take  it,  or  tell  him  to  take  anj 
he  pleases  for  the  payment  of  his  debt  by  the  sale  of  it,  the  effect,  after 
actual  possession  by  the  creditor,  is  the  same."  Here  the  authoritj, 
being  coupled  with  an  interest,  was  irrevocable ;  and  it  was  executed 
before  the  act  of  bankruptcy.  [Wightman,  J. — You  will  say  tbat 
Routledge  himself  could  not  have  maintained  an  action  for  the  seizure.] 
He  could  not :  neither,  therefore,  could  his  assignees.  On  the  other 
side,  Lunn  v.  Thornton,  1  Com.  B:  379  (E.  C.  L.  R.  vol.  50),  will  be 
relied  upon.  There  it  was  held  that  a  conveyance,  by  deed,  of  all  the 
*fti<ll  8^^^^»  *ic.,  of  the  party  conveying,  "  then  remaining  and  being 

-'  or  which  should  at  any  time  thereafter  remain  and  be  in,  upon, 
or  about**  his  dwelling-house,  and  all  other  his  effects  whatsoever,  did 
not  pass  goods  afterwards  acquired  and  brought  on  to  the  premises. 
But  there  Tindal,  C.  J.,  said :  '<  It  is  not  a  question  whether  a  de^d 
might  not  have  been  so  framed  as  to  have  given  the  defendant  a  pover 
of  seizing  the  future  personal  goods  of  the  plaintiff,  as  they  should  be 
acquired  by  him,  and  brought  on  the  premises ;"  and  that  is  the  present 
case.  To  give  effect  to  a  mere  conveyance,  a  new  act  is  no  doubt  neces- 
sary, according  to  Lord  Bacon's  maxim,  cited  in  the  case :  «  Licet  dis- 
positio  de  interesse  futuro  sit  inutilis,  tamen  potest  fieri  declaratio 
praecedens  quae  sortiatur  effectum  interveniente  novo  actu."(a)  Rout- 
ledge  appears  to  have  consented  to  the  taking  possession ;  at  least  he 
was  present,  and  did  not  object.  But  his  consent  was  unnecessary; 
there  was  no  consent  to  the  seizure  in  Gongreve  v»  Evetts,  10  Eich. 
.298.t  In  Hawthorn  v.  Newcastle,  &c.,  Railway  Company,(J)  a  railway 
company  contracted,  with  a  party  who  was  to  build  a  bridge  on  their 
.railway,  that  they  should  have  a  lien  on  the  implements  and  materials 
which  for  the  time  being  should  be  on  the  land  where  the  bridge  was  to 
be  built ;  and  this  was  held  to  be  a  shifting  lien  including  all  articles 
brought  from  time  to  time  on  to  the  land. 

Atherton  and  ffugh  Hill^  contrd*. — The  law  on  the  subject  is  con- 
tained in  the  two  cases  of  Lunn  v.  Thornton  and  Gongreve  v.  Evetts: 
«fidil  °^  these  two  cases,  *that  of  Lunn  i».  Thornton,  1  Com.  B.  379 

^  (E.  C.  L.  R.  vol.  50),  appears  to  resemble  the  present  more 
nearly.  There,  as  here,  were  words  of  actual  conveyance.  It  is  true 
that  here  a  distinct  power  of  entry  is  given :  but  that  must  refer  to  the 
property  actually  conveyed,  whic^h  could  not  legally  include  future  pro- 
perty :  the  trusts  attach  only  on  the  property  transferred ;  and  the 
power  of  entry  fails  where  the  transfer  fails.  Hayley  is  to  stand  pos- 
sessed of  the  property  conveyed  upon  the  trusts  afterwards  declared 
"concerning  the  same."  [Crompton,  J. — Do  you  contend  that  Rout- 
ledge  could  have  objected  to  the  entry  ?]  The  argument  must  go  so 
far.     [Lord  Campbell,  C.  J. — Could  he  say,  "I  meant  to  transfer 

(a)  Bacon's  Maxims,  Reg.  14. 
{h)  Note  (a)  to  Chapman  r.  Beccham,  3  Q.  B.  734  (B.  C.  L.  R.  ToL  43). 
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future  property,  and  give  you  the  right  of  seizing  it :  but  it  turns  out 
that  I  could  not  transfer;  and  therefore  the  right  of  seizing  is  gone?"] 
That  is  the  legal  result.  In  Congreve  v,  Evetts  the  power  of  entry 
was  distinct  from  the  transfer :  here  it  is  introduced  as  a  trust  upon 
which  Hayley  is  to  stand  possessed  of  the  property  conyeyed ;  and  the 
declaration  as  to  the  substituted  property  merely  subjects  it  to  the  same 
tiasts,  and  professes  to  put  it  in  the  same  position  as  if  it  had  been  ' 
included  in  the  transfer :  there  is  thus,  not  an  independent  power  of 
entry,  but  an  ineffectual  attempt  to  transfer.  This  being  the  substance 
of  the  transaction,  the  particular  expression  is  unimportant.  There 
are  two  modes  only  by  which  future  property  may  be  made  to  pass : 
first,  by  a  license  to  seize,  given  upon  a  valuable  consideration ;  secondly, 
bj  a  transfer,  followed  by  a  subsequent  act  of  the  grantor.  Here  what 
was  attempted  was  the  second  mode ;  but  there  was  no  subsequent  act. 
*Lord  Campbell,  C.  J. — I  am  of  opinion  that  this  rule  must  p^^^^- 
be  discharged.  We  are  to  look  at  the  state  of  affairs  existing  on  ^ 
the  r2th  of  August,  1854,  the  day  of  the  act  of  bankruptcy.  The 
deed  had  been  executed  on  the  17th  June  of  the  preceding  year  :  and 
bjit,  for  a  valuable  consideration,  Boutledge  conveyed  all  the  goods  he 
then  had ;  and  then  follows  what  I  agree  to  have  been  intended  as  a 
transfer  of  goods  to  be  afterwards  acquired  and  substituted.  But  I 
treat  it  also  as  a  power  given  to  take  possession  of  all  the  then  goods 
of  Routledge  and  of  all  the  goods  which  should  be  substituted,  and  to 
apply  all  to  the  trusts  of  the  deed.  Routledge  continues  in  possession, 
and  disposes  of  some  of  the  property,  bringing  on  to  the  premises  sub- 
stitated  goods.  The  power  given  to  take  possession  was  acted  upon, 
with  his  consent;  and  the  goods  remained  in  the  possession  of  the 
defendants  at  the  time  of  the  bankruptcy.  Were  then  these  substituted 
goods  the  property  of  the  assignees  under  the  bankruptcy  ?  I  am 
clearly  of  opinion  that  they  were  not.  The  intention  of  the  contract- 
ing parties  was  that  the  present  and  future  property  should  pass  by  the 
deed.  That  could  not  be  carried  into  effect  by  a  mere  transfer ;  but 
the  deed  contained  a  license  to  the  grantee  to  enter  upon  the  property; 
and  that  license,  when  acted  on,  took  effect  independently  of  the  trans- 
fer. It  seems  strange  to  say  that  this  effect  may  be  disputed  because 
there  was  an  attempt  to  transfer.  The  defendants  having  taken  pos- 
session with  Routledge*s  acquiescence,  he  must  be  considered  to  have 
consented  to  their  having  the  property.  It  could  not  indeed  be  granted 
when  not  yet  in  the  possession  of  the  grantor:  but  the  defendants  take 
actual  possession,  and  he  assents  to  that :  there  is  *a  subsequent  r^^^Aft 
act  abundantly  suflBcient  to  satisfy  Lord  Bacon's  rule.  Then,  as  ^ 
to  the.  authorities.  It  is  admitted  that  Congreve  v,  Evetts,  10  Exch. 
-dS,!  would  be  dccisi\^e  in  favour  of  the  defendants  if  there  were  not 
in  the  present  case  an  ineffectual  attempt  to  transfer.  But  that  can  do 
DO  harm ;  and  it  furnishes  strong  evidence  at  any  rate  to  show  what  the 
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parties  wanted  to  do,  though  it  could  not  be  effected  in  that  way.  Hen 
we  are  able  to  give  effect  to  the  intention.  As  to  Lunn  v.  Thornton,  1 
Com.  B.  3Y9  (E.  C.  L.  R.  vol.  50),  the  language  of  Tindal,  C.  J.,  seems 
to  me  strongly  in  favour  of  the  defendants ;  for  he  says  that,  if  there 
be  a  subsequent  act  by  the  grantor,  the  future  property  may  pass ;  and 
I  think  that,  in  the  present  instance,  that  condition  is  fulfilled,  the 
license  having  been  acted  on,  and  the  grantor  having  acquiesced.  Before 
his  bankruptcy,  he  could  not  have  questioned  the  title  of  the  defenJ- 
ants ;  neither  can  his  assignees  do  so  since  the  bankruptcy. 

CoLERiDQE,  J. — I  am  of  the  same  opinion  ;  and  I  rest  my  judgmeit, 
not  only  on  the  ground  taken  by  my  Lord,  but  on  another  also.  I  think 
the  nonsuit  is  right,  and  not  contrary  to  Lunn  r.  Thornton  ;  and  I  thkk 
it  falls  within  each  of  the  two  cases  in  which  Mr.  Hill  admits  that  tV 
after  acquired  goods  would  become  the  property  of  the  grantee.  Ht 
Bays,  as  I  understand  him,  that  a  license  to  enter,  without  a  transfer, 
would  give  the  licensee  on  entering  a  vested  interest  in  such  goods,  sni 
also  that  a  mere  transfer,  though  not  in  itself  enough  to  pass  sncl 
goods,  might  become  sufficient  by  the  addition  of  an  intervening  aft. 
*ft471  ^^^^'^^'^g  *^  Lord  Bacon's  rule,  *which  has  beea  cited.  New. 
^  as  to  the  first,  the  words  of  the  conveyance  itself  point  onljt 
existing  property :  the  after  acquired  property  is  not  noticed  till  ^- 
come  to  the  declarations  of  trust;  and  then  the  grantee  is  antborizf' 
to  enter  and  take  possession.  It  is  ingeniously  suggested  that  tV 
transaction  is  in  fact  a  transfer,  and  that  the  particular  words  used  ir 
not  important;  but  I  think  they  are  very  important.  Hayley  is  em- 
powered to  enter  upon  the  assigned  property,  "  including"  the  substitutei 
goods.  I  understand  Routledge's  meaning  to  be:  "I  convey  my  pro- 
perty to  you ;  and  I  will  now  mention  other  property  not  included  h 
the  conveyance,  and  will  give  you  power  to  take  that  ?"  What  is  th:; 
but  a  license  ?  It  falls  therefore  within  Mr.  HilVi  case :  it  operate^ 
upon  after  acquired  property  now  mentioned  for  the  first  time.  If  I 
am  wrong  in  supposing  this  alone  to  be  sufficient  (and  some  expressic::? 
used  by  my  Lord  suggest  a  doubt  as  to  my  correctness),  I  think  tbert 
was  a  sufficient  intervening  act.  The  property  was  purchased,  with  th 
intent  that  it  should  be  taken  under  the  deed ;  and  that,  according  to 
the  argument,  is  ineffectual  as  to  after  acquired  property  unless  th 
vendor,  after  such  property  has  been  acquired,  agree  to  its  being  taker. 
The  vendee  does  in  fact  take  possession,  and  remains  undisturbed  f  ♦: 
some  months.  That  is  strong  evidence  of  an  assent  by  the  vendor  x^ 
the  deed  becoming  valid  as  to  such  property. 

WiGHTMAN,  J. — It  appears  to  me  that  this  case  is  directlj  within  the 

authority  of  Congreve  v.  Evetts,  10  Exch.  298, f  and  that  our  decision 

*ftiftT  ^^  °°*  inconsistent  with  the  rule  *laid  down  by  Tindal,  C  J.,  :^ 

^  Lunn  v.  Thornton.     According  to  Lord  Bacon's  rule,  the  graf* 

would  operate  nothing  unless  there  be  a  new  act.     There  may  be  snce 
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qaestion  whether  there  was  here  such  a  new  act  as  would  give  effect  to 
a  mere  conveyance  and  transfer.  I  do  not  propose  to  inquire  into  that : 
It  seems  to  me  that  the  case  falls  directly  within  Congreve  v.  Evetts, 
ind  to  embrace  the  circumstances  which  Tindal,  G.  J.,  considers  suffi- 
cient to  give  validity  to  the  title.  The  words,  though  they  profess  to 
convey  property,  give,  as  to  the  after  acquired  property,  a  license, 
tinder  the  circumstances  which  have  occurred,  to  enter  and  take  posses- 
sion.   It  would  be  difficult  to  suggest  words  stronger  than  those  here  . 

U^Oil. 

Crompxon,  J. — I  do  not  entertain  any  doubt  on  the  point.  The  deed 
^'ives  power  to  seize  and  be  possessed  upon  certain  trusts.  The  trusts 
could  not  be  exercised  except  by  a  person  in  possession.  Looking  at 
the  whole  deed  together,  we  see  an  intention  to  provide  for  the  very 
act  which  has  taken  place.  There  is  a  separate  assignment  of  some 
property;  and  then' it  is  said  that  the  grantee  is  to  have  the  after 
acquired  property  with  the  rest  upon  trust.  How  could  the  trust  be 
executed  without  taking  possession  ?  And  I  am  much  inclined  to  think 
that  Routledge  assented  to  what  was  done.  Therefore,  on  both  the 
principles  laid  down  by  Mr.  ffillj  but  especially  on  the  first,  the  pro- 
perty passed  to  the  defendants.  Indeed  I  myself  should  go  further, 
and  should  hold  that  the  after  acquired  goods  were  made  subject  p^q^q 
to  the  trusts,  and  that  it  would  not  have  been  *competent  to 
Routledge  to  say  that  the  trusts  should  not  be  executed.  I  am  there- 
fore clearly  of  opinion  that  the  after  acquired  property  did  not  pass  to 
the  assignees  under  the  bankruptcy.  Rule  discharged. 


CASWELL  ».  WORTH  and  Another.    Jan.  18. 

To  an  aetAn  for  bodily  injary  caused  to  plaintiS'  through  a  breach  of  duty  od  the  part  of 
defendant,  it  U  a  good  defence  that,  although  defendaoi  was  guilty  of  such  breach  of  duty, 
plaintiff,  wilfully  and  oontraiy  to  the  command  of  defendant^  committed  the  act  which  was  the 
direct  eau|e  of  the  injury. 

Action  by  plainUff,  employed  in  a  factory,  against  defendants,  the  occnpiers,  for  not  sufficiently 
fencing  a  shaft  while  in  motion,  as  required  by  stat  7  A  8  Viet.  o.  15,  s.  21,  whereby  plain- 
tiff got  entangled  with  it  and  injured.  Plea,  admitting  that  the  shaft  was  not  sufficiently 
feneed,bnt  alleging  that  plaintiff,  contrary  to  the  express  command  of  defendants,  and  knowing 
that  it  was  dangerous  to  meddle  with  the  shaft,  took  hold  of  it  and  set  it  in  motion  ;  whereby, 
and  not  by  reason  of  the  negligence  of  defendants,  plaintiff  was  injured.  Held,  on  demurrer, 
good  plea. 

Per  Coleridge  and  Crompton,  Js.  The  proTisions  in  stat  7^8  Vict.  c.  15,  ss.  24,  25, 
respecting  the  bringing  actions  under  the  authority  of  the  Secretary  of  State,  in  the  nama 
of  any  person  injured  by  the  machinery  in  a  factory,  do  not  take  away  the  right  of  the  party 
injnred  to  sue  for  damages  in  person.    Nor  docs  the  imposition  of  penalties  in  sect  60. 

The  declaration  stated  that  defendants,  before  and  at  the  time,  &c., 
were  the  occupiers  of  a  certain  building  or  factory,  situate  at,  &c.,  in 
^'hich  said  building  and  factory  steam  power  was  used  to  work  machinery 
employed  in  the  manufacture  of  carpets ;  that  in  part  of  the  said  building 
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or  factory  there  was  certain  mill  gearing,  being  a  shaft  which  was  worked 
and  put  in  motion  bj  the  said  steam  power,  and  which  said  shaft  was. 
before  and  at  the  time,  &c.,  in  motion  for  a  certain  manufacturing  pro- 
cess, that  is  to  saj  for  the  weaving  of  carpets,  and  which  said  part  of 
the  said  building  or  factory  was  not  used  solely  for  the  purpose  of  i 
dwelling-house,  nor  used  solely  for  the  manufacture  of  goods  made 
entirely  of  any  other  material  than  cotton,  wool,  hair,  silk,  flax,  hemp, 
jute,  or  tow,  nor  used  solely  for  the  manufacture  of  lace,  of  hats,  or  of 
*«f^m  P^P^^>  ^^  solely  *for  bleaching,  dyeing,  printing,  or  calenderiBg; 
-*  which  said  building  or  factory,  mill  gearing  and  steam  power 
were,  before  and  at  the  time,  &c.,  under  the  care,  management,  and 
direction  of  defendants.  That  plaintifiF  lawfully  was  in  the  said  part 
of  the  said  building  or  factory,  with  the  consent  of  defendants.  Yet 
defendants,  well  knowing  the  premises,  after  1st  October,  1844,  to  wit, 
on,  &c.,  disregarded  their  duty  in  this  behalf  and  the  statute  in  tb: 
case  made  and  provided,  in  this,  that  the  said  shaft  was  not  then  securely 
fenced,  contrary  to  the  form  of  the  statute,  &c. ;  whereby,  and  by  reason 
of  the  premises,  plaintifiF  was  then  caught  by  and  got  entangled  with 
the  said  shaft,  and  was  greatly  whirled  and  dragged  about,  and  receive'l 
great  bodily  injury,  &c. 

Second  plea :  That,  although  true  it  is  that  the  said  shaft  was  in 
motion  for  a  manufacturing  purpose,  and  was  not  properly  fenced  at 
the  time  of  the  committing  the  grievances  in  the  declaration  mentionei 
yet  the  part  of  the  mill  gearing,  that  is  to  say,  a  certain  driving  strap, 
by  which  plaintifiF  was  entangled  as  in  the  declaration  mentioned,  was 
not  in  motion  for  any  manufacturing  or  other  purpose  at  the  time  of 
the  commission  of  the  said  alleged  grievances,  but,  on  the  contrarr 
thereof,  was  wholly  at  rest ;  and  that  plaintifiF  wilfully,  wrongfully,  and 
improperly,  against  the  will  and  contrary  to  the  express  command  of 
defendants,  touched  and  caught  hold  of,  and  thereby  set  in  motion,  the 
said  part  of  the  mill  gearing,  that  is  to  say  the  said  strap,  plaintiff  then 
well  knowing  that  it  was  dangerous,  improper,  and  contrary  to  the 
express  command  of  the  defendants,  for  him,  the  plaintifiT,  to  touch  or 
meddle  with  the  same ;  and  thereby,  by  reason  of  such  disobedience 
^Q-^,  and  wilful  and  improper  conduct  of  plaintifiF,  and  ♦not  by  reason 
-*  merely  of  the  negligence  of  defendants  in  not  fencing  the  said 
shaft,  plaintifiF  was  caught  by,  and  got  entangled  with,  the  said  shaft, 
and  was  whirled  and  dragged  about  and  received  the  several  damages 
and  injuries  in  the  declaration  mentioned.     Verification. 

Demurrer.     Joinder. 

Welsht/j  for  the  plaintifiF. — First,  the  declaration  is  good.  The  action 
is  founded  on  stat.  7  &  8  Vict.  c.  15.(a)  Sect.  21  provides  that  "every 
part  of  a  steam-engine  and  water-wheel,"  «  near  to  which  children  or 

(a)  "  To  amend  the  laws  relating  to  labour  in  factories."    By  sect.  1,  the  act  is  to  tike  effect 
lr<<n>  Ist  October,  1844. 
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young  persons  are  liable  to  pass  or  be  employed,  and  all  parts  of  the 
mill  gearing  in  a  factory,  shall  be  securely  fenced;"  and  that  the  «said 
protection  to  each  part  shall  not  be  removed  while  the  parts  required 
to  be  fenced  are  in  motion  by  the  action  of"  any  «( mechanical  power  for 
any  manufacturing  process."  The  defendants  will  contend,  first,  that 
the  declaration  does  not  show  that  the  plaintiff  is  a  child  or  young  per- 
son within  the  statute.  But  the  enactment  is  general,  at  all  events  as 
regards  mill  gearing:  Coe  t*.  JPlatt,  C  Exch.  752 ;f  and  "mill  gearing," 
by  sect.  73,  is  to  "  comprehend  every  shaft."  Next,  it  will  be  said 
that  the  declaration  does  not  show  that  the  plaintiff  is  not  within  the 
proviso  in  sect.  73,  which  provides  that  the  Act  shall  not  extend  to 
*'*'  any  young  person,  being  a  mechanic,  artisan,  or  labourer  working 
only  in  making  and  repairing  the  machinery  or  any  part  of  the  factory." 
But  the  plaintiff  is  not  bound  to  negative  that  proviso ;  if  it  applies,  the 
defendants  must  plead  it.  Further,  it  will  be  said  that  *the  r^c^t^c) 
declaration  does  not  allege  that  the  machinery,  at  the  time  in  '- 
question,  was  under  the  control  of  the  defendants  for  any  manufacturing 
process.  That  allegation  is  not  necessary :  the  declaration  alleges  that 
they  were  then  the  occupiers  of  the  factory ;  and,  by  sects.  41,  60,  the 
occupiers  are  the  parties  liable  to  penalties  in  respect  of  injuries  caused 
by  the  machinery,  and  therefore  those  against  whom  the  party  injured 
has  a  right  to  proceed  at  common  law.  The  last  and  principal  objec- 
tion is,  that,  as  the  statute  imposes  these  penalties  for  a  breach  of  its 
provisions,  the  plaintiff  has  no  right  of  action  at  common  law  in  respect 
of  such  a  breach ;  and  that  the  action  should  he  brought  by  the  inspec- 
tor of  factories,  under  sect.  24.  [Lord  Campbell,  C.  J. — That  is  an 
objection,  not  to  the  declaration,  but  in  bar  of  the  action  generally.] 
The  objection  cannot  be  supported.  As  to  the  remedy  by  penalties, 
that  is  cumulative,  and  does  not  destroy  the  common  law  right.  In 
Couch _t;.  Steel,  3  E.  &  B.  402  (E.  C.  L.  R.  vol.  77),  it  was  held  that 
the  imposition  of  penalties,  by  stat.  7  &  8  Vict.  c.  112,  upon  shipowners 
neglecting  to  provide  a  proper  supply  of  medicines  on  board  their  ves- 
sels, as  ordered  by  the  statute,  does  not  destroy  the  right  of  a  seaman 
to  sue  a  shipowner  for  injury  caused  to  the  former  by  the  breach  of 
that  statutory  duty.  As  to  the  proper  party  to  the  action,  sect.  24  of 
Stat.  7  &  8  Vict.  c.  15,  provides  that  one  of  the  principal  Secretaries 
of  State,  on  the  report  and  recommendation  of  an  inspector  of  factories, 
^>  may  empower  such  inspector  to  direct  one  or  more  actions  to  be  brought 
in  the  name  and  on  behalf  of  any  person  who  shall  be  reported  by  such 
inspector  to  have  received  *any  bodily  injury  from  the  ma-  r*ocq 
chinery  of  any  factory,  for  the  recovery  of  damages  for  and  on  '- 
behalf  of  such  person."  But  that  enactment  is  only  for  the  purpose  of 
securing  compensation  to  the  party  injured  in  cases  where,  from  his  ago 
or  position,  he  could  not  conveniently  sue  in  person  ;  it  does  not  destroy 
his  right  so  to  sue. 
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Next,  the  plea  is  bad.  In  an  action  for  personal  injury  cansed  by 
the  breach  of  a  duty,  the  negligence  of  the  plaintiff  is  no  defence ;  Bird 
V.  Holbrook,  4  Bing.  628  (E.  C.  L.  R.  vol.  13),  Lynch  v.  Nardin,  1  Q. 
B.  29  (E.  C.  L.  R.  vol.  41).  [Crompton,  J.— The  fact  that  the  plaintiff 
could  have  avoided  the  injury  by  the  exercise  of  ordinary  care  would  be 
a  good  defence,  according  to  Butterfield  v,  Forrester,  11  East,  60,  and 
Bridge  v.  The  Grand  Junction  Railway  Company,  3  M.  &  W.  244,t(fl)] 
It  would  be  a  good  defence  only  where  the'defendants  have  been  guilty 
of  simple  negligence,  not  where  they  have  done  an  act  which  is  illeg&l. 
[WiQHTMAN,  J. — But  here  the  plaintiff  himself  actually  set  the  ma- 
chinery going.]  That  is  no  answer  to  the  action.  The  Act  is  for  the 
protection  of  young  persons,  who  may  very  possibly  be  ignorant  of  the 
danger  arising  from  meddling  with  machinery ;  and  the  defendants  were 
bound,  by  the  Act,  to  do  all  that  was  possible  to  obviate  such  danger, 
by  fencing  the  machinery.  [Wightman,  J. — Sect.  21  declares  that  the 
machinery  is  to  be  fenced  while  it  is  in  motion  for  any  mannfactariug 
process :  here  the  plea  alleges  that  it  was  not  so  in  motion.]  That  is 
alleged  only  as  regards  the  strap ;  the  allegation  does  not  extend  to 
the  shaft,  which  is  stated  in  the  declaration  to  have  been  the  cause  of 
^«- .^  *injury.  [Lord  Campbell,  C.  J. — If  the  plaintiff  had  wilfully 
^  laid  his  hand  on  the  shaft  itself,  would  not  that  be  a  good 
defence  ?]     It  would  not,  consistently  with  the  general  rule. 

Montague  Smith,  contri. — First,  the  plaintiff  has  no  cause  of  action. 
The  Act  provides  that  the  remedy  for  injuries  caused  by  a  breach  of  its 
provisions  is  to  be  the  infliction  of  penalties.  If  any  action  is  brought, 
it  must  be  by  the  inspector  of  factories.  [Lord  Campbell,  C.  J. — By 
sect.  60,  the  penalties  recovered  in  such  action  are  to  be  paid  «<  for  the 
benefit  of  the  injured  person,  or  otherwise,"  at  the  discretion  of  the 
Secretary  of  State.  That  does  not  look  as  if  it  was  intended  to  pre- 
clude the  party  injured  from  suing.  Even  if  the  whole  of  the  penalty 
were  given  to  the  real  plaintiff  under  this  section,  would  he  not  have 
the  right  to  sue  for  damages  ?]  The  Secretary  of  State  is  to  act  as  a 
sort  of  arbitrator  between  the  parties.  He  has  a  similar  discretion  as 
to  the  penalties,  of  which  he  may  remit  the  whole  or  a  part,  by  sect. 
66.  [Crompton,  J. — It  is  clear  that  the  penalties  are  cumulative,  and 
that  an  action,  in  some  shape,  may  be  brought  by  or  on  behalf  of  the 
party  injured.  I  cannot  see  that  his  common  law  right  to  sue  is 
affected  by  anything  contained  in  the  Act.] 

Next,  the  plea  is  good.     [He  was  then  stopped  by  the  Court.] 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  second  plea  is  good, 
and  that  the  defendants  are  entitled  to  our  judgment.  As,  howerer, 
they  have  not  demurred  to  the  declaration,  they  will  not  have  an  op- 
portunity of  taking  the  opinion  of  a  Court  of  error  upon  the  question 

(a)  See  Dowell  v.  General  Steam  Narigation  Company,  5  E.  A  B.  195  (E.  C.  L.  R.  toI.  &J). 
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•■whether  the  statute  takes  away  the  common  law  right  of  suing  r^j^rc 
in  respect  of  injury  caused  by  the  neglect  of  the  defendants  to  '- 
fence  their  machinery.  The  Act  itself  is  a  most  excellent  one ;  but  its 
operation  would  be  most  oppressive  if  it  were  held  to  apply  under  the 
circumstances  alleged  in  the  plea,  and  which  we  must  assume  to  be  tiue. 
They  are,  that  the  plaintiff,  while  the  driving  strap  was  not  in  motion, 
wilfully,  and  against  the  will  and  contrary  to  the  express  commands  of 
the  defendants,  set  it  in  motion,  well  knowing  that  it  was  dangerous, 
and  contrary  to  the  express  command  of  the  defendants  for  him  to 
touch  it ;  whereby,  and  not  by  the  negligence  of  the  defendants,  he 
was  injured.  The  statute  was  clearly  not  intended  to  protect  persons 
employed  in  factories  from  the  consequences  of  their  own  misconduct. 
In  Butterfield  v.  Forrester,  11  Bast,  60,  and  several  subsequent  cases 
it  has  been  held  that  the  want  of  ordinary  care  in  avoiding  an  injury 
disentitles  the  party  injured  from  suing.  Here  there  was  not  only  a 
want  of  ordinary  care,  but  a  knowing  and  wilful  incurring  of  the  risk 
by  the  plaintiff.  The  facts,  as  stated  in  the  plea,  would  be  a  good 
defence  upon  the  general  issue. 

Coleridge,  J. — I  am  of  the  same  opinion.  The  statute  makes  the 
omission  of  a  certain  act  illegal,  and  subjects  the  parties  omitting  it  to 
penalties.  But  there  can  be  no  doubt  that  a  party  receiving  bodily 
injury  through  such  omission  has  the  right  of  suing  at  common  law. 
The  action,  however,  must  be  subject  to  the  rules  of  common  law ;  and 
one  of  those  is,  that  a  want  of  *ordinary  care,  or  wilful  miscon-  r^o^p 
duct,  on  the  part  of  the  plaintiff,  is  an  answer  to  the  action.  > 
Lynch  v.  Nurdin,  1  Q.  B.  29  (E.  C.  L.  R.  vol.  41),  does  not  apply  to 
the  present  case :  here  the  plaintiff  was  actually  and  directly  the  cause 
of  his  own  injury. 

WiQHTMAN,  Ji — The  plaintiff  says  that  the  defendants  omitted  a  duty, 
viz.,  to  fence  their  machinery,  whereby  the  plaintiff  was  injured.  The 
plea  alleges  that  the  plaintiff  was  not  injured  thereby,  but  by  the 
plaintiff's  own  wilful  act,  in  setting  the  machinery  in  motion.  It  is 
clear,  both  upon  principle  and  authority,  that  this  is  a  good  defence. 

Cromptox,  J.,  concurred.  Judgment  for  defendants.(a) 

(a)  Reported  by  Francis  BUii,  Esq. 


856  DOEL  V.  SHEPPARD.     H.  T.  1856. 


DOEL  V.  SHEPPARD  and  Others.     Jan.  18. 

Peclaration  againut  defendant  for  not  securely  fencing  a  shaft  while  in  motion,  contzmry  to 
statute  (7  Jc  8  Vict  c.  15,  s.  21),  whereby  plaintiff  was  injured.  Plea :  That  the  th^ft  was  doc 
near  to  where  children  or  young  persons  were  liable  to  pass  or  be  employed,  and  was  so  placed 
and  situated  in  the  said  factory  that  there  did  not  exist  any  such  liability  to  injury  from  the 
same  as  to  require  suiDh  fencing  as  in  the  declaration  mentioned,  while  in  motion ;  and 
that  all  such  liability  was  sufficiently  guarded  against  by  such  position  and  sitoation  of  the 
sail  shaft. 

Held,  on  demarrer,  a  bad  plea. 

Thk  declaration  was  substantially  the  same  as  in  the  last  case. 

Pleas:  1.  Not  Guilty.     Issue  thereon.     2.  A  special  plea,  substan- 
^e>f'Pr-t  tially  the  same  as  the  second  plea  in  the  *Iast  case,  alleging  that 
-^  the  injury  was  caused  by  the  wilful  misconduct  of  plaintiff.     De- 
murrer.    Joinder.(a) 

Third  plea :  That  the  said  shaft  was  not  near  to  where  children  or 
young  or  any  persons  were  likely  or  liable  to  pass  or  be  employ ed,(i) 
and  that  no  person  was  endangered  or  likely  or  liable  to  be  endangered 
thereby ;  but  the  defendants  in  fact  say  that,  before  and  at  the  said 
time  when,  &c.,  the  said  shaft  was  at  such  a  distance  and  height  awaj, 
from  and  above  the  nearest  floor  or  other  place  of  access  or  approach  to 
the  same,  and  was  in  that  respect  and  otherwise  so  placed  and  situated 
in  the  said  mill  or  factory,  that  there  did  not  exist  any  such  danger  of 
or  liability  to  accident  or  injury  from  the  said  shaft  as  to  call  for  or 
require  such  fencing  of  the  same  as  in  the  said  declaration  mentioned, 
while  the  same  was  in  motion  as  therein  mentioned ;  and  all  such  danger  of 
or  liability  to  accident  or  injury  from  the  said  shaft  while  in  motion  as 
aforesaid  was  sufficiently  guarded  and  provided  against  by  such  position 
and  situation  of  the  said  shaft  as  aforesaid  without  such  fencing. 

Demurrer.     Joinder. 

Wehhy^  for  the  plaintiff. — The  third  plea  is  bad.  It  admits  that  the 
mill  gearing,  though  in  motion,  was  not  fenced,  but  alleges  that  it  did 
not  require  fencing.  In  other  words,  it  alleges  that  the  provisions  of 
the  act  are  unnecessary  under  the  circumstances.  But  the  act  directs 
that  all  mill  gearing,  while  in  motion,  is  to  be  fenced.  (He  was  then 
stopped  by  the  Court.) 

♦R'^Rl  *Maynardj  for  the  defendants. — The  third  plea  is  good.  Any- 
^  thing  which  prevents  access  to  the  machinery,  including  the  par* 
ticular  position  of  the  machinery  itself,  may  be  considered  as  fencing. 
[Coleridge,  J. — Then  you  should  have  pleaded  that  the  machinery  was 
fenced.]  No  doubt  the  plea  would  have  been  bad  for  argumentativeness 
under  the  old  rules ;  but  that  is  not  a  ground  of  demurrer  now.  [Cole- 
RIDQE,  J. — What  your  plea,  in  effect,  states  is,  that  the  Legislature 

(d)  The  case  was  taken  immediately  after  Caswell  v.  Worth ;  and  consequently  the  denorref 
Vi  this  plea  was  not  argued. 

(6)  As  to  this  allegation,  see  Coe  v.  Piatt,  6  Ezch.  752.t 
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ought  not  to  have  required  this  particular  machinery  to  be  fenced.]  The 
defendants  consider  that  the  act  was  complied  with  practically,  and 
according  to  the  best  system  known  in  factories.  In  Schofield  v. 
Schunck,^a)  an  action  similar  to  this,  Lord  Campbell,  C.  J.,  remarked 
that  the  judge  might  properly  have  put  it  to  the  jury  whether  the  mill 
was  securely  fenced  according  to  the  best  known  method  of  fencing  at 
the  time.  [Wightman,  J. — Do  you  say  that  the  machinery  was  securely 
fenced,  or  that  it  did  not  require  to  be  fenced  ?]  The  plea,  in  effect, 
alleges  that  it  was  fenced.  [Wightman,  J. — But,  on  the  face  of  it,  it 
states  that  the  machinery  did  not  require  fencing.]  That  ii,  that  it 
was  fenced  as  much  as  it  required.  In  Ellis  v.  Arnison,  1  B.  &  C.  70 
(E.  C.  L.  R.  vol.  8),  a  ditch  was  held  to  be  a  "sufficient  fence"  within 
the  meaning  of  an  enclosure  Act. 

Lord  Campbell,  C.  J. — I  think  the  construction  of  *the  act  r#ocq 
which  is  contended  for  by  the  defendants  is  most  erroneous ;  it  '- 
would,  in  fact,  amount  to  a  repeal  of  the  act.  The  act  does  not  merely 
provide  that  machinery  in  factories  is  to  be  fenced  where  it  is  danger- 
ous. All  mill  gearing,  while  in  motion  for  a  manufacturing  purpose,  is 
to  be  fenced.  The  Legislature  did  not  intend  to  leave  it  to  be  decided, 
upon  the  circumstances  of  each  case,  whether  the  machinery  was  dan- 
gerous and  required  fencing.  On  the  third  plea  our  judgment  will  be 
for  the  plaintiffs :  but,  as  we  are  of  opinion  that  the  second  plea  is  good, 
judgment,  upon  the  whole  record,  will  be  for  the  defend;  ats. 

Coleridge,  J. — I  am  of  the  same  opinion.  The  act  gives  no  dis- 
cretion to  the  owners  of  factories  as  to  what  part  of  thf  ir  mill  gearing 
ia  to  be  fenced.     All  is  to  be  fenced  alike. 

Wightman,  J.,  concurred. 

Crompton,  J. — The  act  was  made  for  the  purpose  of  preventii*g  mill- 
owners  from  exercising  this  kind  of  discretion. 

Judgment  for  the  plaintiffs  upon  thu  third  plea.(() 

(a)  In  ^.  B.,  January  26tby  1855.  The  question  arose  on  a  rule  for  a  new  trial  for  misdireo- 
iion.  The  trial  took  place  at  the  Liverpool  Summer  Assizes,  1854,  tefore  Crowder,  J.,  who 
left  it  to  the  jury  whether  the  defendant  had  used  the  ordinary  means  of  protection  approved 
of  in  the  place  where  the  facts  occurred.  The  Court  (Lord  Campbell,  C.  J.,  Coleridge,  Wightman* 
and  Crompton,  Js.)  held  this  a  misdirection  :  and  Lord  Campbell,  G.  J.,  made  the  remark  cited 
in  the  text.    Atherton  and  3ftlward  opposed  the  rule ;  KnowUt  and  WKceler  supported  it. 

(ft)  Reported  by  Francis  Ellis,  Esq. 
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»8601  *'^^^^  BAILEY  DENTON  v.  The  GREAT  NORTHERN 
^  Railway  Company.     Jan,  19. 

The  G.  N.  Railway  Company,  whose  line  commuDicated  with  the  Hoe  of  the  N.  £.  Railway  Com- 
pany at  M.,  had  arrangements  by  which  their  trains  starting  from  P.  at  7  p.  m.,  and  going  to 
M.,  there  met  a  train  of  the  N.  E.  Company  running  from  M.  to  H.,  by  which  passeBgen  fron 
P.  to  H.  were  forwarded.  The  G.  N.  Company  published  monthly  time  tables  in  which  they 
stated,  in  the  usual  way,  that  the  7  p.  m.  train  from  P.  carried  to  II.  At  the  end  of  a  montb, 
after  the  G.  N.  time  tables  for  the  ensuing  month  were  prepared  in  this  form  and  printed, 
but  before  they  were  published,  the  N.  E.  Company  discontinued  the  train  from  M.  to  H. 
The  G.  N.  made  no  alteration  in  their  time  tables  already  printed,  but  published  and  circulated 
them  after  they  knew  that  there  was  no  such  train. 

Plaintiff,  having  seen  one  of  the  time  tables,  made  hii  arrangements,  on  .the  faith  of  it,  to  go 
from  P.  to  H.  by 'the  7  p.  m.  train ;  be  came  to  P.  in  time,  went  to  the  station,  and  then  f«ir 
the  first  time  learned  that  ho  could  go  no  further  than  M.  by  that  train.  Ho  waa  delayed 
in  his  journey  and  sustained  damage,  for  which  he  sued  the  G.  N.  Company.  On  a  casa 
stated  without  pleadings, 

Ileld,  by  the  whole  Court,  Lord  Campbell,  C.  J.,  Wightmau  and  Crompton,  Js.,  that  he  was 
entitled  to  recover,  on  the  ground  that  the  circulation  of  the  time  tables  amonnted  to  a 
representation  on  the  part  of  the  defendants  that  there  was  a  train,  which  was  false  to  the 
knowledge  of  those  making  it,  and  calculated  to  induce  the  plaintiff  to  act  as  he  did. 

Held  also,  by  Lord  Campbell,  C.  J.,  and  Wightman,  J.,  that  the  time  table  amonnted  to  a  con- 
tract on  behalf  of  the  Company  with  those  who  should  come  to  the  station  to  forward  theia 
as  stated  in  the  table ;  Crompton,  J.,  dissentiente. 

SembUf  per  Crompton,  J.,  that  the  defendants  might  also  be  liable  as  public  carriers  profeasiog 
to  carry  to  H.,  and  bound  as  such  to  act  up  to  their  public  profession. 

At  the  hearing  of  a  plaint,  before  the  jadge  of  the  Bloomsbarj 
county  court  of  Middlesex,  the  judge  of  the  county  court  suggested  to 
the  parties  that,  as  the  question  was  of  general  importance  and  there 
was  no  power  of  appeal,  the  amount  claimed  in  the  plaint  being  ander 
202.,  it  was  desirable  that  the  plaint  should  be  removed  by  certiorari 
into  one  of  the  superior  Courts,  with  a  view  of  stating  a  case  for  the 
opinion  of  the  Court  on  the  facts  then  found  by  him.  The  parties 
having  acceded  to  this  coarse,  the  plaint  was  removed  by  certiorari  into 
this  Court ;  and  by  order  of  a  Judge  a  case  was  stated,  of  which  what 
follows  is  an  abridgment. 

The  plaintiff  being  in  London  in  March,  1855,  and  having  kisiness 
at  Peterborough  on  25th  March,  1855,  and  at  Hull  on  the  26th  March, 
*kf{M  ^^^^)  consulted  the  Sprinted  time  tables  issued  in  the  usual  way 
-*  by  the  defendants  for  that  month.  In  these  time  tables  a  train 
was  advertised  to  leave  London  at  5  p.  M.  and  reach  Peterborough  aboai 
7  P.  M.,  and  thence  to  proceed,  amongst  other  towns,  to  Hull,  to  arrire 
there  about  midnight.  At  the  bottom  of  the  time  tables  was  the  fol- 
lowing notice :  «  The  Companies  make  every  exertion  that  the  trains 
shall  be  punctual,  but  their  arrival  or  departure  at  the  times  stated  will 
not  be  guarantied,  nor  will  the  Companies  hold  themselves  responsible 
for  delay  or  any  consequences  arising  therefrom."  The  time  tables 
advertising  this  train  were,  till  after  26th  March,  exhibited  by  the  de- 
fendants at  their  stations,  where  the  plaintiff  had  seen  them,  and  were 
printed  and  circulated ;  and  on  the  25th  March  the  plaintiff  had  one  iu 
his  possession. 
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The  plaintiff,  having  made  his  arrangements  on  the  faith  of  these  time 
tables,  went  down  to  Peterborough  by  an  early  train  of  the  defendants, 
transacted  his  business  at  Peterborough,  and^went  to  the  defendants' 
station  at  Peterborough  in  due  time  to  take  a  ticket  to  Hull  by  the  even- 
ing train  so  advertised :  but  there  was  no  such  train  to  Hull ;  nor  had 
there  been  one  during  any  part  of  the  month  of  March.  The  explana- 
tion of  this  was  that  the  whole  line  of  railway  from  Peterborough  to 
Hull  was  not  the  property  of  the  defendants,  their  line  ending  at  Askerne 
on  the  route  from  Peterborough  to  Hull.  They  had  running  powers 
over  the  line  of  The  Lancashire  and  Yorkshire  Railway  Company  from 
Askerne  to  Milford  Junction,  where  the  line  of  The  North  Eastern 
Bailway  Company  joins  that  of  The  Lancashire  and  Yorkshire  Railway 
Company.  There  "^had  been,  in  February,  an  arrangement  r^o/*n 
between  the  three  Companies  by  which  passengers  booked  at  the  ^ 
stations  on  the  line  of  The  Great  Northern  Railway  Company  were 
carried  in  the  carriages  of  that  Company  to  Milford  Junction,  and  thence 
were  conveyed  by  The  North  Eastern  Railway  Compjiny  to  Hull  by  a 
train  departing  a  few  minutes  after  the  arrival  of  the  train  leaving 
Peterborough  about  7  p.  m.  Towards  the  end  of  February,  prior  to  the 
publication  by  the  defendants  of  their  time  tables,  but  after  they  had 
been  prepared  and  printed.  The  North  Eastern  Railway  Company  gave 
notice  to  the  defendants  that,  after  the  1st  day  of  March,  the  train 
from  Milford  Junction  to  Hull  would  be  discontinued.  The  defendants 
nevertheless  made  no  alteration  in  their  time  tables,  which  were  published 
ind  issued  for  March.  The  plaintiff  consulted  them  and  was  misled  as 
above  stated.  In  consequence  of  the  absence  of  this  train  the  plaintiff 
could  not  get  to  Hull  in  time  for  an  appointment  which  he  had  made  for 
the  morning  of  the  26th  March,  and  sustained  damage  to  the  amount 
of  5{.  10^.  It  did  not  appear  in  or  by  the  time  tables  whether  the  train 
from  Peterborough  to  Hull  was  or  was  not  entirely  under  the  control 
of  the  defendants.  The  question  for  the  opinion  of  the  Court  was. 
Whether  the  plaintiff  was  entitled  to  recover. 

Mat/nard,  for  the  plaintiff. — The  publication  of  the  time  tables 
amounted  to  a  contract  to  have  a  train  as  advertised  for  the  use  of  those 
who  would  come  to  use  it.  It  is  analogous  to  the  cases  in  which  an 
advertisement  offering  a  reward  for  a  service  has  been  held  to  amount 
to  a  contract  to  pay  it,  made  with  any  person  *who  performed  r^jto/*© 
the  condition ;  Williams  v,  Carwardine,  4  B.  &  Ad.  621  (E.  C.  *- 
L.  R.  vol.  24).(a)  Besides,  the  defendants  are  carriers,  who  have  professed 
to  carry  to  Hull.  The  obligation  of  a  carrier  is  to  carry  «<  according 
to  his  public  profession ;"  per  Parke,  B.,  in  Johnson  v.  Midland  Railway 
Company,  4  Exch.  367.t  [Crompton,  J. — Carriers  of  goods  have  that 
obligation ;  but  are  there  any  cases  showing  that  there  is  the  same  obli- 
gation on  carriers  of  passengers  ?     There  may  be  a  distinction  between 

fa)  See  Gerhard  v.  Bates,  2  E.  A  B.  476  (£.  C.  L.  R.  yol  75). 
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them.  I  do  not  say  that  there  is  one.]  The  point  whether  there  was 
such  a  distinction  was  mooted  in  Benett  v.  The  Peninsular  Steamhoat 
Company,  6  Com.  B.  775  (E.  C.  L.  R.  vol.  60) ;  but  it  did  not  become 
necessary  to  decide  it.  At  all  events  the  plaintiff  is  entitled  to  recover, 
as  he  was  induced  to  act  on  a  representation  made  by  the  authorized 
servants  of  the  defendants,  which  at  the  time  it  was  made  they  Inev 
to  be  false. 

ffugh  Silly  contrS,. — First,  there  is  no  contract.  [Lord  Campbell, 
C.  J. — The  defendants  are  not  owners  of  the  whole  line  to  Hull :  but  I 
think  that,  where  there  is  a  contract  for  carriage  from  one  terminus  to 
another  actually  made  with  a  r&ilway  company,  it  has  been  held  imma- 
terial how  many  companies  intervened.]  It  was  first  so  decided  in  Mus- 
champ  V.  Lancaster  and  Preston  Junction  Railway  Company,  8  M.  k 
W.  421, f  which  has  often  been  acted  upon ;  so  that,  no  donbt,  if  the 
plaintiff  had  obtained  a  ticket  for  Hull,  the  defendants  would  have  been 
answerable  for  not  taking  him  there ;  for  the  ticket  would  have  been  % 
contract.  But  the  question  here  is  whether  they  have  agreed  to  give  s 
ticket  to  any  one  who  may  come.  If  it  is  a  contract,  it  is  an  absolute 
*ftfiJ.T  *c^^^r^c^>  ^^^>  whatever  happens,  they  must  run  a  train  as  soon 

-'  as  practicable,  even  though  there  were  a  comiilsion  of  nature; 
Anonymous  case  in  1  Dyer,  33  a,  pi.  10,  note  (2)  to  Walton  v.  Water- 
house,  2  Wms.  Saund.  421  a.  In  the  cases  as  to  rewards,  the  adver- 
tisement is  a  request  to  do  certain  work  for  which  the  advertiser  pro- 
mises to  pay :  but  this  is  no  more  than  a  statement  that  they  intend  to 
run  a  train.  If  that  is  held  to  be  a  contract,  the  consequences  may  be 
alarming:  if  a  ship  is  once  advertised  as  being  about  to  sail  as  a  general 
ship,  the  owner  has,  according  to  this,  made  a  contract  with  every  one 
who  chooses  to  come  to  offer  goods  or  freight,  that  he  shall  not  change 
its  destination.  A  mere  publication  of  an  intention  is  not  a  contract. 
In  1  Rol.  Abr.  6,  Action  sur  Case  (M.)  pi.  1,  it  is  said :  **  Si  soit  com- 
munication enter  le  pere  de  A.  et  B.  pur  un  marriage  enter  le  dit  A.  et 
le  file  de  B.  et  B.  tunc  et  ibidem  affirme  et  publish  al  pere  de  A.  quod 
daret  ei  qui  maritaret  la  dit  file  per  son  assent  1001.  et  puis  A.  marrj 
le  file  de  B.  per  son  assent,  uncore  cost  affirmance  et  publicacion  de  B. 
ne  raisera  auscun  promise,  sur  que  un  action  sur  assumpsit  poet  estre 
port;  pur  ceo  que  les  ditz  parolls  ne  include  ascun  promise."  Then, as 
to  the  supposed  false  representation.  It  appears  by  the  case  that  when 
the  time  tables  were  printed  they  were  accurate  enough ;  there  was  no 
legal  duty  on  them  to  print  new  time  tables.  [Crompton,  J. — It  is  not 
the  original  printing  that  makes  against  your  clients ;  but  they  continue 
to  issue  them  as  representations  that  there  was  such  a  train  after  they 
knew  that  there  was  not.  It  was  a  natural  consequence  of  such  a  repre- 
sentation that  the  plaintiff  should  act  as  he  did ;  and  he  was  by  the 
♦ftfi^l  *representation  induced  to  act.     If  these  circumstances  concur 

^  there  is  a  remedy  by  action,  though  not  if  any  one  of  them  is 
wanting ;  Taylor  v.  Ashton,  11  M.  &  W.  401.t] 
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Maynard  was  not  called  upon  to  reply. 

Lord  Campbell,  C.  J. — This  is  a  case  of  some  importance,  both  as 
regards  the  public  and  the  railway  companies.  It  seems  to  me  that  the 
representations  made  by  raihv»iy  companies  in  their  time  tables  cannot 
be  treated  as  mere  waste  paper ;  and  in  the  present  case  I  think  the 
plaintifiF  is  entitled  to  recover,  on  the  ground  that  there  was  a  contract 
with  him,  and  also  on  the  ground  that  there  was  a  false  representation 
by  the  Company. 

It  seems  to  me  that,  if  the  Company  promised  to  give  tickets  for  a 
train,  running  at  a  particular  hour  to  a  particular  place,  to  any  one  who 
would  come  to  the  station  and  tender  the  price  of  the  ticket,  it  is  a  good 
contract  with  any  one  who  so  comes.     I  take  it  to  be  clear  that  the 
issuing  of  the  time  tables  in  this  way  amounts  in  fact  to  such  a  promise ; ' 
any  one  who  read  them  would  so  understand  them.     Then,  is  it  a  good 
contract  in  law  ?     The  consideration  is  one  which  is  a  prejudice  to  the 
person  who  makes  his  arrangements  with  a  view  to  the  fulfilment  of  the 
contract,  and  comes  to  the  station  on  the  faith  of  it.     Is  it  not  then 
within  the  principle  of  those  cases  in  which  it  has  been  held  that  an 
action  lies  on  a  contract  to  pay  a  reward  ?     There  the  promise  is  to  the 
public  at  large,  exactly  as  it  is  here ;  it  is  in  effect  the  same  as  if  made 
to  each  *individual  conditionally ;  and,  on  an  individual  fulfilling  r^i^j^/*/. 
the  condition,  it  is  an  absolute  contract  with  him,  and  he  may  ^ 
sue.     That  being  so,  there  is,  I  think,  a  contract :  and  there  is  no  ex- 
cuse shown  for  breaking  it.     It  is  immaterial  that  the  defendants  are 
not  owners  of  the  line  the  whole  way  to  Hull.     It  is  admitted  to  have 
been  often  rightly  held  that,  where  there  is  a  ticket  taken  out  to  go  to 
a  station,  the  contract  binds  the  Company  issuing  the  ticket,  though  it 
is  not  specified  how  much  of  the  line  over  which  the  journey  is  to  be 
belongs  to  that  Company.     Then  reliance  is  placed  on  the  class  of  cases 
which  decide  that  an  absolute  contract  must  be  fulfilled  whatever  hap- 
pens, which,  it  is  said,  shows  that  there  cannot  be  a  contract  here.    But 
from  the  nature  of  the  contract  I  think  there  might  be  implied  excep- 
tions.    A  carrier  by  sea  excepts  the  perils  of  the  sea.     It  may  be  from 
the  nature  of  this  contract  that  the  perils  of  the  railroad  are  excepted. 
I  see  no  inconvenience  likely  to  arise  from  holding  this  a  contract.     It 
18  put,  as  an  example  of  inconvenience,  that  a  shipowner  who  has  adver- 
tised that  his  ship  is  bound  for  Calcutta  as  a  general  ship,  and  that  he 
will  take  on  board  goods  brought  to  her,  would  be  liable  to  an  action  if 
when  goods  were  brought  on  the  faith  of  the  advertisement  he  said  he 
had  got  a  better  freight,  and  was  now  bound  for  Jamaica ;  but  I  see  no 
reason  why  he  should  not  be  liable.    It  seems  to  me,  therefore,  that  this 
is  a  contract,  and  that  the  plaintiff  who  has  acted  on  it  has  his  remedy 
on  that  ground.     But  on  the  other  ground  there  is  no  doubt.     The 
statement  in  the  time  tables  was  untrue,  and  was  made  so  as  to  be  what 
the  law  calls  a  fraudulent  representation.    It  was  not  the  original  print- 
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*«f571  ^"S  ^^^*  ^*s  blameable:  but,  after  notice  *tliat  the  train  vas 
-*  withdrawn,  the  defendants  continue,  down  to  the  25th  March,  to 
issue  these  tables.  Was  not  that  a  representation  that  there  was  such 
a  train  ?  And,  as  they  knew  it  had  been  discontinued  for  some  time, 
was  it  not  a  false  representation  ?  It  is  all  one  as  if  a  person,  duly 
authorized  by  the  Company,  had,  knowing  it  was  not  true,  said  to  the 
plaintiff:  "  there  is  a  train  from  Milford  Junction  to  Hull  at  that  hoar." 
The  plaintiff  believes  this,  acts  upon  it,  and  sustains  loss.  It  is  well 
established  law  that,  where  a  person  makes  an  untrue  statement,  know- 
ing it  to  be  untrue,  to  another  who  is  induced  to  act  upon  it,  an  actioE 
lies.     The  facts  bring  the  present  case  within  that  rule. 

(Coleridge,  J.,  was  absent.) 

WiQHTMAN,  J. — It  seems  to  me  that  the  publication  of  these  time 
tables  amounted  to  a  promise  to  any  one  of  the  public  who  would  come 
to  the  station  and  pay  for  a  ticket,  that  he  shall  have  one  by  the  train 
at  seven.  It  is  said  that  this  will  make  the  Company  liable  thoogh 
there  be  inevitable  accidents.  But  the  provision  at  the  foot  of  the  time 
tables  protects  the  Company  in  cases  of  delay  by  accident,  though  the 
proviso  does  not  apply  to  the  present  case  where  the  train  is  altogether 
taken  off. 

But,  whether  there  be  a  contract  or  not,  the  defendants  are  liable  as 
having  induced  the  plaintiff  by  a  continued  knowingly  false  representa- 
tion to  believe  that  there  was  a  train  at  seven  to  Hull,  which  he,  be- 
lieving, acted  upon  to  his  prejudice.  All  the  essentials  for  an  actios 
for  a  false  representation  are  here.  The  representation  is  untrue;  it  is 
^Qf^Qn  known  by  the  persons  making  *it  to  be  untrue  ;  it  is  calculateJ 
-*  to  induce  the  plaintiff  to  act ;  and  he,  believing  it,  is  indaced  to 
act  accordingly. 

Crompton,  J. — I  also  think  that  the  plaintiff  is  entitled  to  judgment. 

I  entirely  agree  in  what  has  been  said  by  my  Lord  and  my  brother 
Wightman,  that  an  action  in  the  nature  of  an  action  for  deceit  lies  here. 
The  Company  make  a  fresh  statement  at  every  moment  whilst  they  coc- 
tinue  to  hold  out  these  time  tables  as  theirs.  I  am  besides  moch 
inclined  to  think  that  they  are  liable  also  on  the  ground  that  they  hate 
committed  a  breach  of  their  duty  as  public  carriers.  A  public  carrier 
of  goods  must  carry  according  to  his  public  profession  ;  I  think,  how- 
ever, that  there  has  been  no  decision  that  carriers  of  passengers  are 
under  the  same  obligation :  though  in  Story  on  Bailments,  s.  591,  it  is 
said  they  are.  I  cannot  doubt  that  the  defendants  publicly  professed  to 
be  carriers  of  passengers  by  this  train ;  and  therefore  I  am  inclined  to 
think  an  action  would  lie  on  that  ground.  But  I  am  not  prepared  to 
say  that  there  is  a  contract.  As  I  agree  that  the  defendants  are  liable, 
there  is  no  occasion  to  decide  this ;  and  it  is  true  that  the  cases  as  to 
the  recovery  of  rewards  have  an  analogy  to  this  case.  But  there  is  a 
difference :  where  a  reward  is  offered,  it  is  generally  offered  to  procure 
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a  seririce  which  is  entirely  performed  hj  the  party  claiming  the  reward. 
I  never  was  able  to  see  any  good  reason  why  in  such  cases  he  might  not 
6Qe  for  work  and  labour  done  at  the  request  of  the  defendant.  But  in 
the  present  case,  or  in  that  which  might  be  put  of  a  shopkeeper  adver- 
tising that  he  had  cheap  goods  in  his  shop,  I  doubt  if  the  labour 
*of  coming  to  the  station,  or  of  crossing  the  threshold  of  the  rn^or^q 
shop,  really  is  part  of  the  consideration  at  all.  If  it  be,  it  is  a  *- 
very  small  one.  I  agree,  however,  that  any  consideration,  however 
small,  will  support  a  promise ;  and  perhaps  the  difference  between  me 
and  my  Lord  and  my  brother  Wightman  is  rather  as  to  the  fact  than 
the  law.  I  doubt  whether  the  promise  here  in  fact  was  in  consideration 
of  coming  to  the  station.  If  it  was,  I  see  difficulty  in  saying  that  the 
shopkeeper  does  not  promise  to  have  his  wares  for  those  who  will  take 
the  trouble  to  leave  the  street  and  come  into  his  shop.  But  it  is  quite 
unnecessary  for  the  decision  of  this  case  to  come  to  a  determination  on 
that.  I  am  clearly  of  opinion  that  the  action  lies  as  for  a  false  repre- 
sentation. I  think,  though  less  decidedly,  that  it  lies  on  the  ground  of 
their  duty  as  public  carriers  of  passengers  to  act  up  to  their  public  pro- 
fession. But  I  doubt  whether  they  are  answerable  on  a  contract  to  do 
all  that  may  be  found  in  the  time  tables,  if  there  be  anything  there 
beyond  what  would  be  implied  as  part  of  their  duty  as  carriers. 

Judgment  for  plaintiff. 


♦WILLUM  WATERS  WATERS  and  BARNABAS  STEEL  v.  ^g^^ 
The  MONARCH  Fire  and  Life  Assurance  Company.     Jan.  19.  ^ 

Plaiotiff  made  with  defondaots  a  policy  of  inraranee  against  fire,  in  which  plair  iiff  was  de^cribedt 
aa  a  corn  and  flour  factor;  the  policy  was,  amongst  other  things,  on  goodf  In  his  warehonscs.. 
and  on  "  goods  in  trust  or  on  commission  therein."  The  defendants  covei;  anted  to  make  gtK>4> 
any  damage  by  fire  to  the  property  insured.  The  plaintiff  was  a  whar^nger  and  warehouse- 
man: he  had  in  his  warehouses  goods  belonging  to  his  customers,  wl'leh  were  deposited  with 
him  in  that  capacity,  and  on  which  he  had  a  lien  for  the  charges  f  :r  cartage  and  warehouse 
rent,  but  no  further  interest  of  his  own.  No  charge  was  made  to  the  customers  fsrinsuKance ;. 
nor  were  they  informed  of  the  existence  of  the  policy.  The  plaintiff's  warehouse  was  con- 
mined  by  fire  with  all  the  goods  in  it.  The  defendants  paid  the  value  of  plaintHTs  own  goods, 
and  the  amount  of  hii  lien  on  hii  enstomers'  goods ;  but  refused  to  pay  tha  value  of  the 
costomers'  interest  in  the  value  of  the  goods  beyond  the  lien. 

Held:  that  the  goods  of  the  customers  were  in  trust,  within  the  meaning  of  the  policy; 
and  that  plaiotiff  was  entitled  to  reoover  the  entire  value. 

Th^  declaration  contained  three  counts,  of  which  the  first  and  third 
are  alone  material  to  the  present  case.  The  first  and  third  counts  were 
both  on  policies  of  insurance  against  fire  on  goods,  efiected  by  the 
plaintiffs  with  the  defendants.  Pleas :  To  the  first  count,  except  as  to 
34242.  6$.  2(2. :  That  the  plaintiffs  were  not,  before  or  at  the  time  of  the 
loss  in  that  count  mentioned,  interested  in  the  property  in  the  policy 
described  and  thereby  intended  to  be  insured,  except  as  to  8424Z.  6$. 
id. ;  and  payment  into  Court  of  84242.  6$.  2d,    To  the  third  county 

VOL.  v.— 84 


870  WATERS  ».  ASSURANCE  CO.    H.  T.  1856. 


except  as  to  3672.  10^.  Sd. :  That  the  plaintiffs  were  not,  before  and  it 
the  time  of  the  loss  in  that  count  mentioned,  interested  in  the  property 
in  the  policj  described  and  thereby  intended  to  be  insured,  except  as  to 
3672.  10«.  5<2. ;  and  payment  into  Court  of  367Z.  10«.  5(2.  The  plaintiffs 
took  the  sums  paid  into  Court  out  of  Court,  and  joined  issue  on  the 
other  pleas. 
♦ft7n       ^^  ^^^  tnoly  before  Lord  Campbell,  C.  J.,  at  the  ^Guildhall 

-*  sittings  after  last  Trinity  Term,  a  verdict  was  found  for  the 
plaintiffs  on  the  first  and  third  counts,  with  6432.  lOs.  Id.  damages,  sub- 
ject to  the  opinion  of  the  Court  on  a  case  in  substance  as  follows. 

The  plaintiffs  are  flour  merchants,  warehousemen,  and  wharfingers, 
and  carry  on  their  business  in  Holland  Street,  Blackfriars  road.  Tbej 
do  not  receive  goods  on  consignment  or  commission,  nor  sell  on  com- 
mission. The  defendants  are  an  insurance  Company  against  fire.  On 
the  7th  March,  1851,  the  plaintiffs  effected  with  the  defendants  a  policj, 
being  the  policy  on  which  the  plaintiffs  seek  to  recover  under  the  firs: 
count.  The  material  parts  of  the  policy  were  as  follows:  "YThereu 
Messrs.  Waters  &  Steel,  of  Holland  Street,  Blackfriars,  corn  and  floor 
'factors,  have  paid  the  sum  of  62.  3».  to  the  directors  of  The  Monarch 
Fire  and  Life  Assurance  Company,  London,  and  have  agreed  to  pay  or 
cause  to  be  paid  the  sum  of  62.  3«.  yearly,  on  the  25th  day  of  December, 
during  the  continuance  of  this  policy  for  insurance  from  loss  or  damage 
by  fire,  not  exceeding  in  each  case  the  sum  or  sums  hereinafter  specified, 
upon  the  property  herein  described,  in  the  place  or  places  herein  set 
forth  and  not  elsewhere  (unless  allowed  by  endorsement  previously 
made),  on  each  article :  viz.  30002.  on  stock  in  trade  and  utensils  is 
their  warehouse  situate  in  Holland  Street  aforesaid ;  400^.  on  goods  in 
trust  or  on  commission  therein ;  1002.  on  fixtures  or  fittings  in  the  same; 
1002.  on  the  steam-engine,  boiler,  and  machinery,  in  the  engine-house 
forming  part  of  the  said  warehouse ;  5002.  on  live  and  dead  stock,  ani 
utensils  in  stabling  adjoining  the  above-mentioned  warehouse,  not 
exceeding  402.  on  any  one  horse.  The  above  buildings  are  all  brick 
built.  Memo.  It  is  warranted  that  the  said  steam-engine  be  used  for 
♦ft79l  ^^^s^^'^g  oii\j.    Now  be  it  hereby  known  that,  ♦so  long  as  tke 

^  said  assured  shall  duly  pay  or  cause  to  be  paid  the  premium  afore- 
said at  the  time  aforesaid,  and  the  directors  of  the  said  Company  for 
the  time  being  shall  accept  the  same,  the  funds  and  property  of  the  said 
Company  according  to  the  deed  of  settlement  thereof  (after  satisfying 
all  assurances  granted  by  the  Company  previously  payable  and  all  other 
prior  charges  on  such  funds  and  property)  shall  be  subject  and  liable  to 
pay  or  make  good  to  the  said  assured,  his,  her,  or  their  executor?, 
administrators,  or  assigns,  all  such  damage  and  loss  as  shall  happen  by 
fire  to  the  property  hereinbefore  mentioned,  and  hereby  insured,  not 
exceeding  in  each  case  respectively  the  sum  or  sums  hereinbefore 
severally  specified,  not  exceeding  in  the  whole  the  sum  of  4100/., 
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according  to  the  tenor  of  the  conditions  printed  on  the  back  of  this 
policy.*'  The  only  condition  material  to  the  point  discussed  was  the 
14th,  which  was  as  follows :  ''  14.  No  policy  issued  by  this  Company 
shall  extend  to  cover  fixtures,  nor  any  goods  or  effects  held  in  trust  or 
on  commission,  nor  any  jewels,  printed  books,  plate,  watches,  wearing 
apparel,  trinkets,  medals,  curiosities,  prints,  paintings,  china,  glass, 
drawings,  and  sculpture,  unless  the  same  be  expressly  inserted  in  the  ' 
policy." 

The  case  then  set  out  the  policy  on  which  the  third  count  was  framed. 
It  was  in  the  same  form  as  the  first.  The  subject-matter  of  the  insur- 
ance was  described  as  ^^  2Q00L  on  corn  and  flour,  the  property  of  the 
assured  or  held  by  them  in  trust  or  on  commission,  on  or  in  all  or  any 
of  the  public  wharfs,  quays,  warehouses,  sheds,  vaults,  cellars,  yards,  or 
crane  houses  situate  within  five  miles  of  the  Royal  Exchange,  London, 
including  the  flour  and  grain  warehouses  belonging  to  The  Great  North- 
ern Railway  Company,  situate  at  King's  Cross,  ♦subject  to  the  r^^oi^q 
condition  of  average  annexed.  Memo.  This  policy  does  not  ^ 
extend  to  protect  goods  deposited  in  any  building  or  place  in  which  any 
process  of  manufacture  is  carried  on,  or  in  any  building  or  place  com- 
municating therewith."  Nothing  turned  upon  the  condition  of  average. 
The  other  conditions  endorsed  on  the  policy  were  the  same  as  those  on 
the  first  policy.  Both  policies  continued  in  force  until  the  16th  day  of 
February,  1855,  when  the  plaintiffs*  warehouse,  situate  in  Holland 
Street,  was  destroyed  by  an  accidental  fire,  with  all  the  goods  contained 
therein.  At  the  time  of  the  fire,  the  warehouse,  besides  large  quantities 
of  goods  the  property  of  the  plaintiffs  themselves,  contained  the  follow- 
ing quantities  of  flour,  the  property  of  the  plaintiffs'  customers,  which 
had  been  deposited  with  the  plaintiffs  as  wharfingers  and  warehousemen 
for  safe  custody :  namely,  422  sacks  of  flour  for  Heaver  4;  Sayer,  25 
sacks  of  corn  for  F.  Heaver,  75  sacks  of  flour  for  J.  R.  Urry,  93  sacks 
of  corn  and  flour  for  Welton,  80  sacks  of  flour  for  Bardgett,  60  quarters 
middlings  for  Cannon. 

The  usual  course  of  the  plaintiffs*  business,  as  wharfingers  and  ware- 
housemen, was  to  receive  the  flour  deposited  with  them  from  lighters 
brought  alongside  their  warehouse,  to  remove  the  sacks  of  flour  from 
the  lighters  into  their  warehouse,  to  keep  them  until  they  received  an 
order  to  deliver  them  from  their  customers,  and  then  to  cart  them  to 
the  place  where  they  were  to  be  delivered  to  their  customers.  The  i 
plaintiffs'  charge  to  their  customers  for  landing,  wharfage,  and  cartage, 
was  Id.  a  sack.  The  plaintiffs  had  no  authority  from  their  customers 
to  insure  (except  so  far  as  the  conversation  between  the  plaintiff.  Steel, 
and  Mr.  Urry,  ^hereinafter  mentioned,  amounted  to  such  an  r^c^rrA 
authority),  and  made  no  charge  for  insurance.  The  sacks  of  ^ 
flour  in  question  had  been  received  by  the  plaintifis  from  their  customers 
according  to  their  usual  course  of  business  as  wharfingers.     Urry,  who 
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had  75  sacks  of  flour  in  the  warehouse  at  the  time  of  the  fire,  stated  tt 
the  trial  that  he  had  been  a  customer  of  the  plaintiffs  for  several  years; 
that,  about  two  years  ago,  he  had  a  conversation  with  the  plaintiff  Steel 
in  the  course  of  which  Steel  told  him  that  the  firm  insured,  by  a  separate 
policy,  the  goods  of  their  customers  which  they  had  on  their  wharf, 
and  that  the  whole  of  the  stock  on  their  wharf  was  insured.  None  of 
the  other  persons  whose  flour  was  deposited  with  the  plaintiffs  at  the 
time  of  the  fire  had  ever  been  informed  that  the  plaintiffs  had  effected  a 
policy  of  insurance  which  covered  the  flour  deposited  with  them  by  their 
customers.  The  case  then  stated  facts  intended  to  raise  some  subordi- 
nate points  which  were  not  discussed.  The  sums  paid  into  Court  bj 
the  defendants  are  sufficient  to  cover  the  amounts  which  the  plaintifs 
are  entitled  to  receive  in  respect  of  goods  the  property  of  the  plaintiffs 
themselves,  and  the  plaintiffs*  charges  of  7(2.  a  sack  for  landing,  wharf- 
age, and  cartage,  in  respect  of  the  goods  deposited  with  them  by  their 
customers,  and  consumed  by  the  fire. 

The  plaintiffs  contend  that  their  right  to  recover  damages  in  respect 
of  the  goods  of  their  customers  deposited  with  them,  and  consumed  bj 
the  fire,  is  not  limited  to  the  amount  of  their  charge  for  landing,  wharf- 
age, and  cartage;  and  that  these  goods  were  ^^ goods  in  trust**  and 
flour  ''held  by"  the  assured  "in  trust"  within  the  meaning  of  the  two 
policies  declared  on,  and  that  they  are  not  prevented  from  recovering 
^j;.---.  in  respect  of  *these  goods  by  any  want  of  interest.  The  defend- 
^  ants  contend  that  the  plaintiffs  had  not  an  insurable  interest  in 
the  goods  deposited  with  them  by  their  customers,  and  destroyed  br 
the  fire,  beyond  the  amount  of  their  own  charges  for  landing,  wharfage* 
and  carting. 

The  questions  for  the  opinion  of  the  Court  are :  Whether  under  the 
circumstances  above  stated  the  plaintiffs  are  entitled  to  recover ;  and 
if  they  are,  for  what  sum  or  sums. 

The  verdict  and  judgment  to  be  entered  as  the  Court  shall  direct. 

The  Court  are  to  be  at  liberty  to  draw  any  inference  of  fact  which  i 
jury  might  and  ought  to  draw. 

The  pleadings  are  to  be  considered  as  part  of  the  case,  and  may  be 
referred  to  by  either  party. 

MeUuh^  for  the  plaintiffs. — The  plaintiffs,  being  in  possession  as  bailees 
of  the  goods  of  their  customers,  and  being  responsible  for  them,  had  aa 
insurable  interest ;  Marks  v.  Hamilton,  7  Exch.  823  ;t  and  thb  tbe 
defendants  do  not  dispute :  but  they  say  that  the  amount  which  the 
bailee  can  under  such  a  policy  recover  is  limited  to  his  own  personal 
interest  in  the  goods.  It  cannot  be  disputed  that,  in  an  action  of  trorer 
against  a  wrongdoer,  bailees  can  recover  the  full  value  of  the  goods, 
though,  after  satisfying  their  own  lien,  if  any,  they  must  accoont  for 
the  surplus  as  trustees  for  the  bailors.  The  real  questions  raised  in  tbe 
present  case  are :  first,  whether  the  words  used  in  the  policies  shoir  i 
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eontract  to  pay  over  the  full  value  of  the  damage  to  the  goods  to  the 
bailees,  for  their  personal  benefit  as  far  as  they  have  an  ^interest,  r^cn^/^ 
and  in  trust  for  the  owners  of  the  goods  as  to  the  surplus ;  and,  ^ 
secondly,  whether  such  a  contract  is  legal.  There  can  be  little  doubt 
that,  in  fact,  the  object  of  the  insurances  was  to  have  floating  policies 
covering  all  goods  that  might  from  time  to  time  be  in  the  plaintiffs' 
custody  as  warehousemen.  In  the  first  policy,  after  insuring  specially 
their  stock  in  their  warehouse,  they  insure  <<  4002.  on  goods  in  trust  or 
on  commission  therein."  The  second  policy  describes  the  subject  of 
insurance  as  <<  corn  and  flour,  the  property  of  the  assured  or  held  by 
them  in  trust  or  on  commission."  On  both  policies  there  is  a  condition 
stipulating  that  no  policy  shall  extend  to  goods  « held  in  trust  or  on 
commission"  unless  expressly  declared.  Now  what  is  meant  by  these 
expressions,  used  in  a  mercantile  document  made  between  a  wharfinger 
and  an  insurance  company?  The  defendants  now  contend  that  the 
phrase  "in  trust"  is  to  be  limited  to  cases  where  the  entire  legal  interest 
is  in  the  trustee,  and  the  person  beneficially  interested  is  a  stranger  at 
law.  If  the  plaintiffs,  for  instance,  had  held  part  of  the  property 
destroyed  as  the  trustees  of  a  settlement  for  a  married  woman,  they  say  it 
would  have  been  property  in  trust.  But  in  such  a  case  the  plaintiffs  would 
have  recovered  the  proceeds  as  being,  at  law,  their  own  property ;  the 
phrase  "  in  trust  or  on  commission"  shows  that  it  was  intended  to  cover 
property  held  in  a  state  analogous  to  that  of  property  on  commission ;  in 
trust  in  a  mercantile  sense,  and  not  in  the  technical  sense  that  the  remedy 
of  those  beneficially  interested  is  by  subpoena  and  not  by  writ  of  summons. 
And,  the  intention  being  to  protect  such  property,  the  policy  uses  the 
words  that  the  defendants  shall  make  good  ^  all  such  damage  and  loss  as 
♦shall  happen  by  fire  to  the  property"  insured :  words  very  apt  r^^c^rr^ 
if  the  intention  was  to  make  good  the  loss  both  of  the  assured  ^ 
themselves  and  of  the  persons  interested  in  the  trust  goods  from  time 
to  time  covered  by  a  floating  policy.  Then,  supposing  the  contract  to 
have  this  meaning,  is  it  illegal  7  At  common  law,  even  if  the  contract 
were  with  persons  having  no  interest  at  all,  a  contract  of  assurance  was 
good;  Dalby  V.  The  India  and  London  Life  Assurance  Company,  15 
Com.  B.  365  (E.  C.  L.  R.  vol.  80).  Godsall  t;.  Boldero,  9  East,  72, 
was  there  overruled.  If  therefore  there  is  any  illegality,  it  must  be  by 
statute.  Stat.  19  G.  2,  c.  37,  and  stat.  28  6.  8,  c.  56,  relate  exclu- 
sively to  marine  insurance,  and  therefore  have  no  bearing  on  the  present 
case.  Stat.  14  G.  3,  c.  48,  is  the  only  statute  bearing  on  the  subject. 
The  preamble  recites  that  the  making  insurances  '^  on  lives  or  other 
events,  wherein  the  assured  shall  have  no  interest,  hath  introduced  a 
mischievous  kind  of  gaming :  for  remedy  whereof  be  it  enacted  "  that 
no  insurance  shall  be  made  on  a  life,  ^^  or  on  any  other  event  or  events 
whatsoever,  wherein  the  person  or  persons  for  whose  use,  benefit,  or  on 
whose  account  such  policy  or  policies  shall  be  made,  shall  have  no  inte- 
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rest,  or  by  way  of  gaming  or  wagering;  and  that  every  inBoranee 
made,  contrary  to  the  true  intent  and  meaning  hereof,  shall  be  null  and 
void."  Sect.  2  requires  that  the  name  of  the  person  interested  shall 
be  inserted  in  the  policy :  and  sect.  3  enacts  that  no  more  shall  be  reco- 
vered than  the  value  of  the  interest  of  the  insured.  Had  the  Act 
stopped  there,  as  a  fire  is  an  event,  it  would  have  applied ;  but  sect  4 
is :  '^  Provided  always,  that  nothing  herein  contained  shall  extend  or  be 
*R7ftl  *coi^strued  to  extend  to  insurances  bon&  fide  made  by  any  person 
-'  or  persons,  on  ships,  goods,  or  merchandises;  but  every  sack 
insurance  shall  be  as  valid  and  efiectual  in  the  law,  as  if  this  Act  had 
not  been  made.'*  A  common  notion  has  prevailed  that  this  proviso 
excepts  only  marine  insurances ;  but  there  is  no  authority  to  that  effect; 
the  proviso  does  not  except  insurances  on  goods  in  ships,  but  insurances 
on  ships,  goods,  or  merchandises.  Goods  consigned  from  over  seas 
seldom  reach  the  owner's  hands  without  passing  over  a  land  carriage: 
and,  if  the  Legislature  intended  to  enact  that  an  insurance,  expressed  to 
be  on  such  goods  during  the  whole  journey,  should  be  valid  whibt  thcj 
were  on  board  ship,  but  illegal  when  they  were  in  a  carrier's  cart  or  on 
a  canal,  words  should  have  been  used  to  express  such  an  intention. 
But,  supposing  this  insurance  to  be  within  the  Act,  it  is  sufficient.  It 
cannot  be  said  that  a  floating  policy,  intended  to  protect  the  property 
of  customers,  is  contrary  to  the  true  intent  and  meaning  of  sect,  1.  It 
13  clearly  not  a  mischievous  kind  of  gaming.  Reliance  will  no  doubt 
be  placed  on  sect.  2,  because  the  names  of  the  persons  whose  goods  are 
insured  are  not  inserted  in  the  policy,  but  only  those  of  the  plaintiffs ; 
but,  as,  according  to  Dalby  v.  The  India  and  London  Life  Assurance 
Company,  the  time  at  which  the  interest  is  to  exist  is  the  making  of 
the  policy,  not  the  happening  of  the  loss,  that  argument  goes  so  far  as 
to  prohibit  all  floating  policies.  The  bailees  were  the  parties  interested 
in  trust  for  the  bailors :  they  had  not  previous  authority  to  insure ;  but 
a  ratification  is  equivalent  to  giving  an  authority ;  Routh  t^.  Thompson, 
13  East,  274,  Hagedorn  v.  Oliverson,  2  M.  &  S.  485  (E.  C.  L.  R.  vol. 
^rsp^Q-^  28).  *No  charge  was  made  for  insuring ;  and  the  plaintiffs  were 
-'  volunteers:  yet  the  proceeds  of  the  insurance,  when  received, 
will  be  in  the  strictest  sense  held  in  trust.  Equity  will  enforce  a  volun- 
tary trust;  M'Fadden  v.  Jenkyns,  1  Phillips's  Rep.  158,  Tiemcy  r. 
Wood,  19  Beav.  330. 

Lush^  contri. — The  value  of  the  plaintiffs'  own  interest  in  the  goods 
destroyed  is  covered  by  the  payment  into  Court ;  and  they  are  not 
entitled  to  recover  more.  Bailees  of  goods  are  not  responsible  to  the 
owners  for  a  loss  by  fire ;  so  that  it  cannot  be  properly  said  that  they 
are  accountable  for  the  goods.  In  the  policy  they  are  described  as 
factors ;  and  it  mentions  goods  on  commission  ;  but  the  goods  the  sub- 
ject of  this  action  were  not  on  commission.  [Lord  Campbell,  C.  J. — 
In  mercantile  usage  merchants  are  likely  to  have  in  their  custody  goods 
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on  commission.  Those  are  insured  bj  name,  and  also  goods  in  trust. 
What  goods  are  those  which  in  mercantile  usage  merchants  are  likely  to 
have,  not  being  on  commission,  which  can  be  called  in  trust,  if  the  pre- 
sent are  not?]  It  would  seem  that  the  description  is  not  applicable  tc 
any  goods  in  mercantile  usage.  [Crompton,  J. — In  the  Factors*  Acta 
(stat.  4  G.  4,  c.  83,  stat.  6  G.  4,  c.  94,  and  stat.  5  &  6  Vict.  c.  89),  the 
phrase  agents  intrusted  with  goods  is  used,  and  is  certainly  not  confined 
to  cases  where  the  remedy  is  by  a  subpoena  in  Chancery.]  At  all  events 
the  plaintiffs  are  entitled  only  to  an  indemnity ;  the  sum  they  seek  to 
recover  is  not  theirs ;  and  they  did  not  insure  at  the  request  of  the 
owners.  [Wightman,  J. — But  if  the  money  is  paid  to  the  plaintiffs,  it 
will  enure  to  the  benefit  of  *the  owners  of  the  goods.  Lord  r»oo/x 
Campbell,  C.  J. — It  was  not  intended  to  limit  the  policy  to  the  ^ 
personal  interest  of  the  plaintiffs ;  for  in  this  and  all  other  floating 
policies  the  promise  is  to  make  good  the  damage  to  the  goods.  Such  a 
contract  was  valid  at  common  law ;  Dalby  v.  The  India  and  London  Life 
Assurance  Company,  15  Com.  B.  365  (E.  C.  L.  R.  vol.  80).  What 
statute  do  you  rely  upon  as  making  it  illegal  ?]  It  must  be  admitted 
that  there  is  no  statute  applicable  to  this  case. 

Jfellish  was  not  called  upon  to  reply. 

Lord  Campbell,  C.  J. — After  hearing  the  argument,  I  have  come  to 
the  conclusion  that  the  plaintiffs  are  entitled  to  judgment.  The  first 
question  is  whether,  upon  the  construction  of  the  contract,  these  goods 
were  intended  to  be  covered  by  the  policy.  I  think  in  either  policy  the 
description  is  such  as  to  include  them.  What  is  meant  in  those  policies 
bj  the  words  « goods  in  trust?''  I  think  that  means  goods  with  which 
the  assured  were  intrusted ;  not  goods  held  in  trust  in  the  strict  techni- 
cal sense,  so  held  that  there  was  only  an  equitable  obligation  on  the 
assured  enforceable  by  a  subpoena  in  Chancery,  but  goods  with  which 
they  were  intrusted  in  the  ordinary  sense  of  the  word.  They  were  so 
intrusted  with  the  goods  deposited  on  their  wharfs;  I  cannot  doubt 
the  policy  was  intended  to  protect  such  goods ;  and  it  would  be  very 
inconvenient  if  wharfingers  could  not  protect  such  goods  by  a  floating 
policy.  Then,  this  being  the  meaning  of  the  policy,  is  there  anything 
illegal  in  it  ?  It  cannot  now  be  disputed  that  it  would  *be  legal  r*oo-i 
at  common  law ;  and  Mr.  Lush  properly  admits  that  it  is  not  ^ 
prohibited  by  the  terms  of  any  statute.  And  I  think  that  a  person 
intrusted  with  goods  can  insure  them  without  orders  from  the  owner, 
and  even  without  informing  him  that  there  was  such  a  policy.  It  would 
be  most  inconvenient  in  business  if  a  wharfinger  could  not,  at  his  own 
cost,  keep  up  a  floating  policy  for  the  benefit  of  all  who  might  become 
his  customers.  The  last  point  that  arises  is,  to  what  extent  does  the 
policy  protect  those  goods.  The  defendants  say  that  it  was  only  the 
plaintiffs'  personal  interest.  But  the  policies  are  in  terms  contracts  to 
uiike  good  <( all  such  damage  and  loss  as  may  happen  by  fire  to  the 
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property  hereinbefore  mentioned."  That  is  a  valid  contract ;  and,  u 
the  property  is  wholly  destroyed,  the  value  of  the  whole  mast  be  made 
good,  not  merely  the  particular  interest  of  the  plaintiffs.  They  will  be 
entitled  to  apply  so  much  to  cover  their  own  interest,  and  will  be  trustees 
for  the  owners  as  to  the  rest.  The  authorities  are  clear  that  an  assur- 
ance made  without  orders  may  be  ratified  by  the  owners  of  the  pro- 
perty, and  then  the  assurers  become  trustees  for  them. 

(CoLERiDaE,  J.,  was  absent.) 

WiGHTMAN,  J. — There  are  two  questions.  The  first.  Whether  the 
goods  destroyed  were  covered  at  all  by  the  policies.  The  policies  are 
on  various  descriptions  of  goods;  and,  amongst  others,  on  goods  «'in 
trust."  It  seems  clear  to  me  that  the  goods  in  question  were  in  trust. 
The  plaintiffs  are  warehousemen  and  wharfingers ;  and  the  goods  were 
in  their  warehouse;  they  had  a  lien  on  them,  subject  to  which  they  were 
♦RR91  ^c<^^uQ^A^l®  ^^  ^^0  *owners  who  had  intrusted  them  with  the 
^  goods.  So  the  goods  lost  were  goods  in  trust.  Then  cornea  the 
question.  Can  the  plaintiffs  recover  their  value  ?  It  seems  to  me  thit 
they  may,  unless  there  be  something  making  it  illegal  to  insure  more 
than  the  plaintiffs'  own  interest.  Mr.  Lush  does  not  contend  that  aoy 
statute  applies.  It  has  been  decided  that,  if  no  statute  applies,  a  per- 
son insured  may  recover  the  amount  contracted  for :  and,  that  being  so, 
I  think  the  plaintiffs  entitled  to  recover  the  whole  value. 

Crompton,  J. — I  cannot  entertain  the  least  doubt  that  in  these 
policies  the  words  « in  trust"  are  used  without  any  reference  to  a  sub- 
poena in  Chancery.  The  parties  meant  to  insure  those  goods  with  which 
the  plaintiffs  were  intrusted,  and  in  every  part  of  which  they  had  in 
interest,  both  in  respect  of  their  lien  and  in  respect  of  their  responsibilit j 
to  their  bailors.  What  the  surplus  after  satisfying  their  own  claim 
might  be,  could  only  be  ascertained  after  the  loss,  when  the  amount  of 
their  lien  at  that  time  was  determined ;  but  they  were  persons  interested 
in  every  particle  of  the  goods.  Judgment  for  the  plaintiffs. 


^^j^on  *HARRIET  JANE  HAWKINS,  Administratrix  of  WILLIAM 
^^"^J      HAWKINS,  V.  JOHN  T WIZELL  and  JOHN  STEPHENSON 
TWIZELL.     Jan.  21. 

The  rale  of  marine  Uw,  that  wages  depend  on  the  earning  of  freight,  doei  not  applj  to  the  vasei 

of  the  master 

Declaration  for  money  payable  to  the  intestate  for  his  service  in  his 
lifetime  by  him  done  as  the  hired  servant  of  defendants,  and  at  their 
request ;  for  work  done  and  materials  provided  by  the  intestate ;  for 
money  paid  by  him  for  defendants ;  for  money  due  from  defendants  to 
the  intestate  on  accounts  stated  between  the  intestate  and  defendants : 
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and  for  money  due  from  defendants  to  plaintiff,  as  administratrix,  on 
accounts  stated  between  plaintiff  as  administratrix  and  defendants. 
Pleas :  1.  As  to  12^,  payment  into  Court. 

2.  As  to  the  residue,  Never  indebted. 

3.  As  to  the  said  residue,  except  as  to  the  money  alleged  to  have 
been  found  due  on  accounts  stated  between  plaintiff  as  administratrix 
and  defendants,  payment  before  action  brought. 

4.  As  to  the  same  residue,  except  as  before,  a  set-off  for  debts  owing 
by  plaintiff  as  administratrix  to  defendants. 

The  plaintiff  took  the  121.  out  of  Court ;  and  issue  was  joined  on  the 
other  pleas. 

On  the  trial,  before  Crowder,  J.,  at  the  last  assizes  for  Durham,  it 
appeared  that  the  intestate  had  been  engaged  by  the  defendants  as  mas- 
ter of  a  ship  belonging  *to  them,  at  the  rate  of  lOL  per  month,  r^nnA 
on  a  voyage  to  Alicante,  Constantinople,  Kertch,  and  home.  The  ^ 
vessel  sailed  in  July,  1853,  and  arrived  at  Alicante  in  the  month  of 
August,  where  she  discharged  her  cargo.  She  thence  proceeded  to 
Kertch,  in  ballast,  and  was  lost  on  her  return  voyage  with  the  intestate, 
the  whole  crew,  and  all  her  cargo,  about  the  beginning  of  January, 
1854.  It  was  agreed  that,  supposing  the  plaintiff  entitled  to  claim  for 
wages  at  the  rate  of  102.  for  each  month  up  to  the  time  of  the  loss,  602. 
was  due  at  that  time :  but,  by  the  defendants,  it  was  contended  that  no 
wages  were  due,  as,  on  account  of  the  non-completion  of  the  voyage, 
freight  had  not  been  earned.  The  learned  Judge  overruled  the  objec- 
tion, giving  leave  to  move  as  after  mentioned.  Evidence  was  then  given 
by  the  defendants  on  the  plea  of  set-off;  and  the  jury  found  302.  to  be 
dae,  by  way  of  set-off,  from  plaintiff  to  the  defendants.  A  verdict  was 
thereupon  taken  for  182.,  beyond  the  122.  taken  out  of  Court. 

In  last  Michaelmas  Term,  Stephen  Temple  obtained  a  rule  calling  on 
the  plaintiff  to  show  cause  why  the  verdict  should  not  be  set  aside,  and 
a  nonsuit  be  entered,  or  a  verdict  be  <<  entered  for  the  plaintiff  on  the 
issue  joined  on  the  plea  of  Never  indebted,  and  for  the  defendants  on 
the  issues  joined  on  the  pleas  of  Payment  and  Set-off  instead  thereof: 
on  the  ground  of  misdirection  of  the  learned  Judge,  in  directing  the  jury 
that  there  was  evidence  of  602.  wages  having  become  due  to  the  said 
William  Hawkins,  and  that  the  verdict  was  against  evidence,  there  being 
no  evidence  of  wages  being  earned  ;  that,  if  any  wages  were  earned,  it 
was  only  202.,  and  less  than  the  802.  set  off  by  the  jury."  (Nothing 
finally  turned  on  the  last  point.) 

*Atherton  and  W.  Dighy  Seymour  showed  cause.(a) — The  ques-  r^ooc 
tion  is,  whether  a  captain  loses  all  his  wages  by  the  voyage  not  '- 
being  completed.     It  is  true  that  Lord  Stowell,  in  The  Neptune,  Clark, 
1  Hag.  Ad.  R.  227,  assumes  that  the  total  loss  of  the  ship  disentitles 

(a)  The  argument  oommenced  on  Jmaaiy  17,  1850,  before  Lord  Campbell,  C.  J..  Holeridga.. 
Vigbtman,  and  Crompton,  Js.,  and  the  eaae  conclnded  this  day. 
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mariners,  at  common  law,  to  receive  any  wages.  But  by  stat.  7  &  8 
Vict.  c.  112,  8.  17,  it  is  enacted  that  «Mn  all  cases  of  wreck  or  loss  of 
the  ship  every  surviving  seaman  shall  be  entitled  to  his  wages  up  to  the 
period  of  the  wreck  or  loss  of  the  ship,  whether  such  ship  shall  or  shall 
not  have  previously  earned  freight ;  provided  the  seaman  shall  produce 
a  certificate  from  the  master  or  chief  surviving  ofiScer  of  the  ship,  to 
the  effect  that  he  had  exerted  himself  to  the  utmost  to  save  the  ship, 
cargo,  and  stores."  That  was  the  statute  in  force  at  the  time  when  the 
ship  was  lost.  The  earlier  statute,  5  &  6  W.  4,  c.  19,  merely,  by  sect. 
5,  prevented  seamen  from  depriving  themselves,  by  agreement,  of  the 
right  which  the  maritime  law  gave  them  to  wages  in  case  of  freight  earned 
by  ships  subsequently  lost.  The  later  Act,  The  Merchant  Shipping  Act, 
1854,  17  &  18  Vict.  c.  104,  by  sects.  182, 183,  goes  somewhat  further, 
giving ^he  seaman  a  right  to  wages,  though  no  freight  be  earned  unless 
there  be  proof  that  he  has  not  exerted  himself  to  the  utmost  to  save 
the  ship,  cargo,  and  stores.  These  enactments  leave  the  case  of  the 
master  unmentioned,  apparently  because  he  required  no  such  special 
provision,  being  entitled  to  rateable  wages  though  no  freight  should 
*««fi1  ^®  earned.     The  interpretation  clause,  sect.  63,  of  slat.  *7  &  8 

-'  Vict.  c.  112,  has  distinct  definitions  for  (<  master'*  and  <'  seaman." 
The  distinction  appears  pointedly  in  sects.  15,  16.  The  reason  of  the 
original  distinction  between  the  two  cases  was  that  it  was  thought  that 
the  master  could  be  trusted  as  likely  to  do  his  best  to  save  the  ship,  a 
trust  which  was  not  reposed  in  the  mate  or  other  seaman :  and  for  this 
reason  a  seaman  was  not  allowed  to  insure  his  wages,  or  any  interest 
depending  on  the  completion  of  the  voyage ;  Webster  r.  De  Tastet,  7 
T.  R.  157.  But  in  King  v.  Glover,  2  N.  B.  206,  it  was  held  that  this 
rule  did  not  apply  to  the  master.  There  Mansfield,  G.  J.,  said  that 
<(  the  regulation  is  founded  altogether  on  the  marine  law,  which  does 
not  allow  the  mariners  any  wages  unless  the  ship  earn  freight,  and  which 
law  would  be  completely  evaded  if  the  mariners  could  insure  their 
wages :''  and  <<  that  a  clear  distinction  exists  in  law  with  respect  to  the 
insurance  of  wages  between  the  captain  and  the  mariners."  And 
Ghambre,  J.,  said :  <<  The  common  law  follows  the  marine  law  in  not 
allowing  wages  to  be  due  till  the  safe  arrival  of  the  ship.  This  rale 
applies  to  the  mariners,  but  there  is  no  decision  in  the  marine  law  pro* 
hibiting  the  captain  from  recovering  his  wages  up  to  the  time  his  ship 
is  captured.  Indeed  the  captain  and  the  mariners  are  treated  as  verj 
different  subjects  of  consideration  in  the  marine  law ;  the  former  are 
supposed  to  be  persons  of  trust  and  confidence  with  the  owners,  and  to 
be  bound  to  them  by  the  terms  of  their  contract,  nor  is  there  any  feai 
that  they  will  run  away,  or  desert."  Accordingly,  in  1  Arnold  On  the 
Law  of  Marine  Insurance,  208,  it  is  said  that  the  principle  upon  which 
*ft«7l  ^^®  ^*^^®'  ^^  °^^  allowing  the  insurance  of  *seamen's  wages,  is 

-*  founded  is  held  not  to  apply  to  the  master,  who  is  regarded  as  a 
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person  of  too  much  trust  and  character  to  be  rendered  indifferent  to  the 
fate  of  the  adventure  merely  by  having  secured  his  own  interest  in  it. 
Ajad  in  Maude  and  Pollock's  Compendium  of  the  Law  of  Merchant  Ship- 
ping, 216,  the  same  doctrine  is  laid  down ;  and,  in  the  same  work,  p. 
55,  the  reason  given  for  this  is  that  the  master  <<  is  entitled  to  his 
wages,  although  the  ship  be  lost  or  captured.*'  And  this  explains  why 
the  statutes  protect  only  the  seaman.  [Wightman,  J. — What  then  is 
it  that,  according  to  your  view,  the  master  may  insure  ?  If  he  has  his 
wages  at  any  rate,  why  does  he  want  any  insurance  ?]  Without  the 
insurance,  he  would  receive  only  the  wages  up  to  the  time  of  the  loss, 
at  which  his  service  terminates :  the  insurance  covers  the  wages  up  to 
the  end  of  the  voyage.  In  truth  the  master  has  a  higher  interest  in 
the  success  of  the  voyage  than  the  seaman ;  and  he  often  is  a  part- 
owner.  The  master  could  not  formerly  proceed  in  the  Admiralty  Court 
against  the  ship  and  freight  for  wages,  as  the  mariners  could ;  The  Fa- 
vorite, De  Jersey,  2  C.  Rob.  232,  The  Caledonia,  2  Jurist,  N.  S.  48. 

Stephen  Temple  and  Unthank,  in  support  of  the  rule.— The  distinc- 
tion which  it  is  sought  to  make  between  the  master  and  mariners,  as  td 
earning  wages  though  no  freight  is  earned,  is  not  to  be  found  in  the 
text  books.  The  rule  that  freight  is  the  mother  of  wages  is  laid  down 
in  general  terms  as  applicable  to  all  seamen.  The  master  is  a  seaman : 
and,  if  it  had  been  supposed  that  there  was  a  difference  between  him 
and  other  seamen,  *it  would  naturally  have  been  mentioned.  No  ri^^Qoo 
notice  of  such  a  distinction  is  to  be  found  in  Abbott  On  Shipping.  ^ 
In  Arnould  On  Insurance,  it  is  true,  and  in  Maude  and  Pollock's  Com- 
pendium^ in  the  passages  quoted,  a  distinction  is  taken  between  the 
master  and  the  seamen  so  far  as  concerns  their  right  to  insure  their 
wages ;  but  the  authorities  cited  do  not  bear  out  the  distinction ;  King 
V.  Glover,  2  N.  R.  206,  was  not  an  insurance  on  wages ;  and  the  dictum 
of  Chambre,  J.,  was  merely  obiter.  [Crompton,  J. — On  looking  closer, 
yon  will  see  that  what  he  says  was  the  ratio  decidendi.  I  believe  there 
is  no  case  in  which  either  the  master  or  a  seaman  had  insured  his  wages 
directly ;  but  in  Webster  v,  De  Tastet,  7  T.  R.  157,  the  decision  was 
that  the  mate  could  not  insure  his  privileges  because  they  were  in  lien 
of  wages,  and  the  mate  was  a  seaman  within  the  rule,  and  therefore 
coald  not  insure  wages.  The  decision  in  King  v.  Glover  was  that  the 
.  captain  could  insure  his  privileges,  though  they  were  in  lieu  of  wages ; 
and  the  reason  given  by  Chambre,  J.,  is,  that  the  captain  was  not  a 
seaman  within  the  rule,  and  therefore  might  insure  wages.]  There 
does  not  appear  to  be  any  sufficient  difference  in  principle :  and,  if  there 
vas  such  a  distinction,  it  is  remarkable  that  Abbott  should  not 
notice  it. 

Lord  Campbell,  C.  J. — The  question  raised  is,  whether  the  rule  of 
marine  law  that  freight  is  the  mother  of  wages  is  applicable  to  the  case 
of  the  master.     In  this  case,  the  intestate  was  engaged  as  master  of  a 
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vessel  at  lOL  a  month.     By  set-off  and  otherwise,  the  claim  for  his 
*RMl  ^^S^^  °P  ^^  ^^^  ^^^^  when  the  vessel  left  Alicante  is  '^'satisfied; 
-'  bat  he  remained  in  command  of  the  vessel  for  four  months  after 
the  vessel  left  Alicante,  when  she  went  down  with  the  intestate  and  all 
hands  on  board ;  and  the  question  is  whether  his  representatives  are 
prevented  from  recovering  for  his  wages  for  these  four  months  becanse 
no  freight  was  earned  after  the  vessel  left  Alicante.    No  express  autho- 
rity has  been  cited  to  show  that  the  wages  of  the  master  are  included 
in  the  general  rule :  but  it  is  argued  that  he  is  a  seaman,  and  that  there 
is  no  express  decision  that  his  wages  are  not  included.     That  may  have 
been  because  it  was  so  well  understood  that  he  was  excepted,  that  his 
claim  was  always  yielded  to ;  but  it  certainly  is  the  case  that  there  is 
no  express  decision.     In  the  text  books  I  do  not  find  it  laid  down  in 
express  terms  that  the  master  is  not  included  in  the  general  rule;  but 
it  seems  assumed  that  he  is  not.     Thus  in  Webster  v.  De  Tastet,  7  T. 
R.  157,  it  was  held  that  there  could  not  be  an  insurance  on  what  was 
tantamount  to  the  mate*s  wages ;  but  in  King  v.  Glover,  2  N.  R.  206, 
it  was  held  that  there  might  be  an  insurance  on  what  was  tantamount 
to  the  master's  wages.     In  that  latter  case  Mansfield,  C.  J.,  and  Rooke, 
J.,  seem  to  assume  that  there  is  a  distinction,  as  to  wages,  between  the 
master  and  the  mariners ;  and  that  very  eminent  Judge,  Chambre,  J., 
very  clearly  gives  the  distinction  as  the  ratio  decidendi.     Then  in  more 
recent  legislation,  where  the  rule  is  relaxed  as  to  mariners,  nothing  is 
done  in  favour  of  the  master.     That  seems  to  be  because  it  is  assumed 
that  he  was  not  within  the  rule ;  if  he  had  been  thought  within  the 
rule,  it  would  have  been  strange  if  he  was  not  brought  within  the  excep- 
*MC\1  ^^^^'  ^^  principle,  the  reasons  for  such  a  ^distinction  are  obvious. 
■*  The  mariners  are  in  general  hired  for  the  voyage  only ;  and,  their 
duty  being  only  to  bring  the  voyage  to  a  termination,  the  policy  of  the 
common  law  made  their  wages  dependent  on  the  prosperous  termination 
of  the  voyage.     But  the  functions  of  the  master  are  different.     He  is 
generally  engaged  before  the  voyage ;  he  is  intrusted  with  authority  to 
make  engagements  for  the  employment  of  the  ship,  and  to  hire  the 
mariners ;  his  functions  do  not  cease  on  the  termination  of  the  voyage ; 
he  still  continues  master  after  the  sailors  are  paid  off.     He  ought  to  be, 
and  generally  is,  a  person  superior  to  the  common  mariners,  and  less 
liable  to  the  temptation  which  might  induce  seamen  to  neglect  their 
duty  unless  their  wages  were  made  dependent  on  its  successful  perform- 
ance.    These  are  all  differences  likely  to  give  rise  to  the  distinction ; 
but,  whatever  be  the  reasons  for  the  distinction,  I  think  it  is  estab- 
lished. 

Coleridge,  J. — At  first  the  distinction  between  the  master  and  the 
common  mariners  struck  me  as  new ;  but  now  I  agree  with  my  Lord 
that  it  exists.  The  common  law  rule  was  clear,  that  freight  is  the 
mother  of  wages.     The  first  observation  is,  that  there  is  no  express 
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authority  that  the  master  is  withiQ  this  rule,  so  that  we  must  look  to 
principle  in  order  to  see  if  he  is  within  the  reasons  of  the  rule.  These 
seem  to  have  been  the  character  of  seamen,  and  the  supposed  necessity 
of  giving  them  an  inducement  to  do  their  duty  by  making  their  wages 
depend  on  the  earning  of  freight.  These  reasons  do  not  so  much  apply 
to  the  master,  who  is  in  a  different  station,  and  who  is  not  hired  merely 
for  the  voyage,  but  permanently.  Then,  in  the  analogous  '''case  r^aq-t 
founded  on  the  same  principles,  the  mariner  may  not  insure  his  ^ 
wages ;  but  that  rule  does  not  apply  to  the  captain.  And  I  attach 
some  weight  to  the  course  of  modern  legislation,  which  has  clearly  pro- 
ceeded on  the  assumption  that  the  master  is  not  within  the  rule,  and 
therefore  need  not  be  brought  within  the  relaxation. 

WiGHTMAN,  J. — The  rule  as  to  maritime  wages  is  expressed  in  gene- 
ral terms ;  and  the  assumption  by  the  defendants  is  that  it  applies  to 
the  case  of  the  master  as  well  as  of  the  mariners;  Now,  no  doubt,  the 
master  is  a  mariner ;  but  his  position  differs  much  from  that  of  a  com- 
mon mariner.  He  is  a  person  clothed  with  very  great  trust,  having, 
besides  other  powers,  to  hire  the  common  mariners.  No  cases  show  that 
he  is  included  in  the  general  rule ;  and,  fifty  years  ago,  we  find  a  deci- 
sion to  the  contrary  in  King  v*  Glover,  2  N.  R.  206.  There  Mansfield, 
C.  J.,  says :  <<  At  Nisi  Prius  it  did  not  occur  to  me  that  there  was  any 
difference  in  the  rule  of  law  as  applied  to  the  captain  of  a  ship  and  the 
mariners.  But  upon  considering  the  two  cases,  both  upon  principle  and 
in  practice,  there  does  appear  to  me  a  most  material  difference."  He 
says  that  the  regulation  against  the  insurance  of  wages  <<  is  founded 
altogether  on  the  marine  law,  which  does  not  allow  the  mariners  any 
wages  unless  the  ship  earn  freight,  and  which  law  would  be  completely 
evaded  if  the  mariners  could  insure  their  wages;"  and  he  says  that  a 
clear  distinction  exists  in  law  in  that  respect  between  the  captain  and 
the  mariners.  And  Ghambre,  J.,  states  in  distinct  terms  the  very  dis- 
tinction now  relied  on,  that  the  captain's  wages  do  not,  *like  r^c^qn 
those  of  the  mariners,  depend  on  the  safe  arrival  of  the  ship.  ^ 
Now,  as  that  decision  has  been  for  so  many  years  acquiesced  in,  as 
there  is  no  authority  to  the  contrary,  and  as  the  distinction  itself  is 
based  on  a  real  difference  in  the  position  of  the  captain  and  mariners, 
I  think  it  must  be  considered  settled  law  that  such  a  distinction  exists. 

Crompton,  J. — I  am  of  the  same  opinion,  for  the  same  reasons, 
which  it  is  unnecessary  to  repeat.  Rule  discharged. 
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The  QUEEN  v.  The  Inhabitants  of  COMBS.     Jan.  23. 

Three  legitimnte  ejbildren,  two  above  the  Age  of  seven  years  bat  below  the  age  of  sixten 
yearSy  and  one  under  the  age  of  seven  years,  were  resident  wiUi  their  mother,  a  widow,  ia  the 
parish  of  N.,  the  settlement  of  mother  and  children  being  in  the  parish  of  C.  The  mother 
neglected  her  children,  and  was  nnable  to  support  them.  At  the  instance  of  a  relative,  they 
were  taken  to  the  workhonse  of  N.  and  there  maintained  by  the  parish  of  N.,  the  mother  re- 
maining ont  of  the  workhouse  in  N.  After  the  children  had  remained  in  the  workbooee  * 
separate  from  the  mother  for  three  months,  an  order  was  obtained  for  their  removal  to  C.  Ob 
appeal,  the  Sessions  confirmed  the  order,  subject  to  a  case  stating  the  above  facts,  and  fisdiag 
that  the  admission  of  the  children  into  the  workhouse  was  with  the  consent  of  the  mother, 
and  with  the  immediate  object  of  relieving  the  children  .  and  that  it  was  in  every  way  meet 
beneficial  to  them  to  be  removed  thither ;  and  that  the  ultimate  object  of  their  admisdoo  wu 
their  removal  to  their  place  of  settlement 

Held,  by  Lord  Campbell,  C.  J.,  Wightman  and  Crompton,  Js.,  that  stat.  9  A  10  VlcL  e.  66,  n  S, 
did  not  apply,  both  because  the  children  were  not  at  the  time  of  the  order  residing  with  the 
mother,  and  because  she,  being  chargeable  in  respect  of  the  relief  given  to  the  children,  mi^t 
herself  have  been  lawfully  removed  from  N.  And  that,  though  the  child  under  the  age  of 
seven  could  not  have  been  removed,  if  the  effect  had  been  to  separate  it  from  the  mother  so  is 
to  deprive  it  of  the  benefit  of  nurture,  it  was  removable,  the  mother  being  nnable  to  afford  it 
nurture,  and  the  separation  having  been  bon&  fide  brought  about  for  the  benefit  of  the  child. 
Alitetf  if  the  separation  hod  been  maU  fide  or  colourable. 

Coleridge,  J.,  dissentiente,  holding  that  all  three  children  must  be  considered  as  in  law  still 
residing  with  the  mother,  as  their  separation  de  facto  from  her  was  brought  about  by  tke 
parish  officers  of  N.  with  the  ultimate  object  of  a  removal  from  N.,  and  therefore  eoold  not 
be  made  available  by  them  in  support  of  it,  however  good  their  motives  might  have  beea. 
And  that  the  consent  of  the  mother  was  inoperative,  and  therefore,  the  child  under  oaitore 
was  not  removable. 

But  he  agreed  that  the  elder  two  of  the  children  were  removable,  on  the  sole  ground  that  the 
mother,  being  chargeable  in  respect  of  the  relief  given  to  her  children,  might  herself  hare 
been  removed. 

On  appeal  against  an  order  of  two  justices  of  the  borough  of  Ipswich, 
*«Q^l  ^^^  ^^^  removal  of  Susannah  *Palmer,  aged  14,  Edgar  Palmer, 
-^  aged  11,  and  Edward  Palmer,  aged  6  years,  from  the  parish  of 
St.  Nicholas  in  the  borough  of  Ipswich  to  the  parish  of  Combs  in  the 
county  of  Suffolk,  the  Sessions  confirmed  the  order,  subject  to  the 
opinion  of  the  Court  of  Queen's  Bench  on  the  following  case. 

The  paupers  are  the  legitimate  children  of  Mary  Ann  Palmer,  the 
widow  of  James  Palmer,  who  died  in  1848,  being  then  legally  settled 
in  the  parish  of  Combs  in  the  county  of  Suffolk,  in  which  parish  Mary 
Ann  Palmer  and  the  three  paupers,  their  children,  were  also  all  legally 
settled.  After  the  death  of  her  husband,  Mary  Ann  Palmer  formed  aa 
illicit  connexion  with  a  man  named  Knock,  and  went,  taking  the  three 
paupers  with  her,  and  cohabited  with  him  at  his  house  in  the  parish  of 
St.  Nicholas  in  the  borough  of  Ipswich,  where  she  gave  birth  to  an  ille- 
gitimate family  by  him,  and  was  wholly  unable  to  maintain  the  three 
paupers:  and  they,  at  the  date  of  the  order  hereinafter  mentioned, 
were  in  a  starving  condition,  and  wandered  about  the  neighbourhood 
during  the  day,  and  at  night  slept  at  Knock's  house  with  their  mother. 
At  the  instance  of  John  Wells,  the  uncle  of  the  three  paupers,  by  whom 
they  had  frequently  been  relieved  both  with  food  and  clothing  in  con- 
sequence of  the  neglect  and  inability  of  their  mother  to  feed  and  clothe 
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them,  the  relieving  officer  of  the  district  in  which  the  respondent  parish 
is  situate  offered  to  give  to  Mary  Ann  Palmer,  who  was  then  pregnant 
with  a  child  by  Knock,  an  order  for  the  admission  of  herself  and  the 
three  paupers  to  the  Ipswich  Union  house ;  this  she  refused  to  accept 
for  herself,  and  threatened  to  destroy  herself  if  an  attempt  was  made 
to  remove  her  to  the  Union  house,  but  consented  to  the  three  paupers 
♦being  removed  thither ;  and,  on  the  1st  November,  1853,  the  r^gg^ 
three  paupers  were  taken  by  John  Wells,  their  uncle,  from  the 
house  in  which  their  mother  resided  with  Knock,  and  with  her  consent 
to  the  Ipswich  Union  house,  into  which  they  were  received  under  an 
order  from  the  relieving  officer  for  their  admission  as  chargeable  to  the 
parish' of  St.  Nicholas  in  that  borough,  and  where  they  remained  until 
the  making  of  the  order  of  removal  hereinafter  mentioned.    The  three 
paupers  were  admitted  into  the  Union  house,  with  the  consent  of  their 
mother,  and  with  the  immediate  object  of  relieving  them ;  and  it  was 
most  beneficial  to  them  in  every  way  to  be  removed  there  :  the  ultimate 
object  of  their  admission  was  their  removal  to  their  place  of  settlement ; 
and,  on  the  13th  February,  1854,  the  three  paupers,  then  being  and 
having  been  during  all  the  interval  since  the  1st  November,  1853,  in 
the   Ipswich  Union  house,  an  order  for  their  removal,  without  their 
mother  who  was  then  still  resident  with  Knock,  to  the  appellant  parish 
was  duly  made  by  two  magistrates  for  the  borough  of  Ipswich,  which  is 
the  order  appealed  against.     It  was  contended,  on  the  part  of  the  ap- 
pellants, that,  as  the  order  for  the  admission  of  the  three  paupers  to 
the  Ipswich  Union  house  was  given  by  the  respondents,  with  the  view, 
as  above  stated,  of  removing  them  to  the  place  of  their  settlement,  the 
order  for  their  removal  to  the  parish  of  Combs  while  in  the  Ipswich 
Union  house  must  be  considered  as  having  been  made  while  they  were 
still  resident  with  their  mother;  and  that,  as  the  relief  given  to  the 
children  had  rendered  the  mother  removable,  the  children  were  irre- 
movable, under  stat.  9  &  10  Vict.  c.  66,  s.  3,  without  her ;  and  that, 
even  if  that  statute  did  not  apply,  and  the  two  children  between  the 
*age  of  sixteen  and  seven  years  were  removable  without  the  r^ggg 
mother,  still    the  younger  child  was   irremovable  without   the 
mother  as  being  within  the  age  of  nurture. 

If  the  Court  shall  be  of  opinion  that  under  these  circumstances  all 
the  children  were  removable  without  their  mother,  then  the  order  is  to 
be  confirmed. 

If  the  Court  shall  be  of  opinion  that  under  these  circumstances  all 
the  children  were,  or  the  youngest  child  was,  irremovable  without  the 
mother,  then  the  order  is  to  be  quashed  either  altogether,  or  as  regards 
such  youngest  child  only,  as  the  case  may  be. 

H.  Mills  and  BulweVy  in  support  of  the  order  of  Sessions.— Two  of 
the  children  are  above  the  age  of  nurture,  though  below  sixteen ;  and 
one  of  them  is  below  the  age  of  nurture :  the  points  relating  to  them 
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are  not  the  same.  The  two  children  above  the  age  of  nurtare  would, 
before  stat.  9  &  10  Vict.  c.  66,  have  been  removable.  That  Act,  bj 
sect.  8,  provides  <<  That  no  child  under  the  age  of  sixteen  years,  whether 
legitimate  or  illegitimate,  residing  in  any  parish  with  his  or  her  father 
or  mother,  stepfather  or  stepmother,  or  reputed  father,  shall  be  removed, 
nor  shall  any  warrant  be  granted  for  the  removal  of  such  child,  from 
such  parish,  in  any  case  where  such  father,  mother,  stepfather,  step- 
mother, or  reputed  father  may  not  lawfully  be  removed  from  such 
parish.''  In  the  present  case,  even  if  the  children  had  been  residing 
with  their  mother,  the  section  would  not  have  applied ;  for  she  was  her- 
self removable  from  the  parish.  The  enactment  seems  to  havg  been 
intended  to  apply  to  such  cases  as  Regina  v.  Stafford,  10  A.  k  £.  417 

♦ftQfil  ^'  ^'  ^*  ^'  ^^''  ^^)'  where  *legitimate  children,  residing  with 
-*  their  mother  in  a  parish  in  which  she  had  acquired  a  settlement 
by  marrying  a  second  husband,  were  separated  from  her  and  removed 
to  their  own  settlement ;  and  Regina  v.  Wendron,  7  A.  &  E.  819  (E.  C. 
L.  R.  vol.  34),  where  bastard  children  under  sixteen  were  removed  to 
their  birth  settlement,  instead  of  to  the  mother's.  And  the  Legislature 
extended  the  principle  of  forbidding  separation  to  the  cases  of  step- 
fathers, stepmothers,  and  reputed  fathers,  as  well  as  those  of  legitimate 
parents.  But,  if  the  relative  with  whom  the  child  is  living  were  him- 
self removed  to  another  parish,  the  separation  will  take  place,  and  then 
the  children  may  be  removed  to  their  own  parish.  The  Legislature  did 
not  think  fit  to  enact  that  the  child  should  have  and  follow  the  settle* 
ment  of  the  relative ;  nor  did  it  judge  it  expedient  to  compel  the  parish 
to  remove  the  relative  as  a  condition  precedent  to  the  removal  of  the 
children.  Therefore  it  enacted  that  the  section  should  only  apply  where 
such  relative  "  may  not  lawfully  be  removed  from  such  parish."  Relief 
given  to  the  children  was  given  to  the  mother,  who  was  therefore  charge- 
able and  removable ;  Regina  v,  Shavington  cum  Gresty,  17  Q.  B.  48  (£. 
C.  L.  R.  vol.  79).  Then,  further,  these  children  were  not  residing  with 
their  mother.  That  is  made  a  condition  in  the  Act ;  and  therefore  on 
that  account  the  elder  children  were  removable.  As  to  the  child  under 
seven,  there  is  no  doubt  that  a  rule  is  established,  not  for  the  benefit 
of  the  parish,  but  for  the  protection  of  the  child,  that  during  nurture  a 
child  shall  not  be  separated  from  its  mother ;  Regina  v.  Birmingham,  5 
Q.  B.  210  (E.  C.  L.  R.  vol.  48).  Now  here  the  children  were  in  the 
*RQ71  ^o^^^o^s^)  ^^^  ^^  facto  ^separated  from  the  mother ;  and  there^ 
^  fore  the  child  under  seven  lost  no  nurture  by  the  removal.  It  is 
suggested  that  the  taking  them  there  was  a  fraud,  with  the  intention  to 
separate  them  from  the  mother,  as  a  step  towards  their  removal.  Bat 
no  fraud  is  found  in  fact ;  the  removal  to  the  workhouse  was  by  the  then 
ofiicers  of  the  poor,  acting  bonfi  fide  for  the  benefit  of  the  children,  at 
the  instance  of  their  charitable  uncle. 

Dasent  and  Worlledge^  contr&. — As  far  as  regards  the  youngest  child, 
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ihe  only  question  is  whether,  in  point  of  law,  he  was  resident  with  his 
mother  at  the  time  of  the  order  of  removal.  A  child  under  the  age  of 
nurture  cannot  be  separated  from  the  mother,  however  ill  she  may 
behave  ;  it  is  found  here  that  when  the  children  were  taken  to  the  work- 
house the  ultimate  object  was  their  removal  to  their  place  of  settlement. 
The  parish  oflScers  cannot  avail  themselves  of  a  separation  brought  about 
in  fraud  of  the  law.  It  is  analogous  to  the  cases  in  which,  pregnant 
women  having  been  improperly  removed,  the  bastard  has  been  held  to 
be  settled  as  if  born  where  it  would  have  been  but  for  the  improper 
removal ;  Rex  v.  Great  Salkeld,  6-  M.  &  S.  408.  The  same  observa- 
tions apply  to  the  elder  children  so  far  as  regards  the  question  whether 
they  were  residiqg  with  the  mother. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  order  of  removal 
was  properly  made  and  ought  to  be  a£Brmed. 

As  far  as  regards  the  children  who  are  above  the  age  *of  nur-  r-^r^Qcs 
tare,  it  is  clear  that  an  order  for  their  removal  might  have  been  ^ 
made  before  stat.  9  &  10  Vict.  c.  66 :  and  I  think  that  sect.  3  of  that 
Act  does  not  apply  to  the  present  case,  because  the  children  were  not 
residing  with  their  mother,  and  because  the  mother  might  herself  law- 
fully be  removed  from  the  parish.  We  are  to  look  at  the  state  of 
things  at  the  time  when  the  order  was  made.  The  mother  had  aban- 
doned her  children.  They  had  been  taken  into  the  workhouse  where 
they  were  nourished  without  any  maternal  care ;  and  there  they  were 
residing.  Can  it  be  said  that  this  separation  of  the  children  from  their 
mother  by  taking  them  into  the  workhouse  was  a  fraud  ?  On  whom 
was  it  a  fraud  ?  It  is  found  that  it  was  most  beneficial  for  the  children 
in  every  way  that  they,  being  in  the  deplorable  state  described,  should 
be  taken  away  from  the  house  where  they  can  hardly  be  said  to  have^ 
resided,  as  they  were  wandering  about  all  day,  though  returning  to  it  as^ 
their  sleeping  place  at  night,  as  wild  animals  might  have  done.  It  was 
bond  fide  done  for  the  benefit  of  the  children ;  and  I  see  no  law  whick 
can  be  said  to  be  evaded  by  it.  They  were  then  at  the  time  of  th^ 
order  residing  in  the  workhouse  which  is  in  the  same  parish  witb  the 
mother ;  but  they  were  not  residing  in  the  parish  with  the  mother,  which 
is  a  condition  attached  in  sect.  8.  There  is  another  condition  in  that 
section  which  is  not  fulfilled ;  for  in  this  case  the  mother  might  be  law- 
fally  removed  from  the  parish.  Therefore  stat.  9  &  10  Yiot.  e.  66,  s.  8, 
does  not  apply  to  the  present  case. 

Then  comes  the  question  as  to  the  child  who  is  aged  skc  years,  and 
therefore  within  the  age  of  nurture.  If  he  really  had  been  under  the 
nurture  of  the  mother,  he  could  not  have  been  separated  from  her  by  an 
order  of  *removal.  But  here  he  was  already  separated  from  the  rmoqa 
mother,  and  was  not  in  fact  under  nurture  at  the  time  the  order  ^ 
for  removal  was  made.  Suppose  that  the  mother  had  oonsented  to  permit 
some  charitable  lady  to  rear  the  child,  and  she  had  removed  it  to  her 
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residence  perhaps  in  some  distant  parish.  Could  it  then  be  said  that 
the  child,  residing  with  her  protectrix,  was  under  the  nurture  of  the 
mother  7  I  think  not ;  the  child  would  be  under  the  nurture  of  others, 
not  of  her  mother.  I  think  this  child  was  in  the  same  position.  It  was 
under  the  nurture  of  others  in  the  workhouse ;  which  was  in  the  same 
parish  as  the  mother,  it  is  true ;  but  that  is  immaterial.  The  mother 
had  already  abandoned  the  child ;  it  was  separated  from  her ;  there  was 
no  nurture  of  the  mother  of  which  the  child  would  be  deprived ;  and 
the  order  of  removal  does  not,  under  such  circumstances,  separate  the 
child  from  its  mother  or  deprive  it  of  nurture. 

CoLBRiDQE,  J. — I  am  of  opinion  that  the  order  is  good  as  regards  the 
children  above  the  age  of  nurture,  but  bad  as  regards  the  'youngest 
child.  And,  so  far  as  regards  the  eldest  two  children,  though  in  fact  I 
have  come  to  the  same  result  as  my  Lord,  I  am  obliged  to  differ  from 
him  in  the  reasons  on  which  I  ground  my  judgment. 

It  is  impossible  to  read  this  case  without  feeling  a  strong  temptation, 
if  possible,  to  support  this  order :  but  we  must  remember  that  what  we 
decide  to  be  law  will  apply  to  cases  where  the  facts  are  very  different ; 
and,  if  our  judgment  is  warped  by  the  special  facts,  we  run  the  risk 
of  laying  down  bad  law.  I  shall  therefore  confine  myself  to  the  con- 
sideration of  the  law. 

^<)(\(f[  ^^^^'  9  &  10  Vict.  c.  66^  s.  3,  seems  to  me  not  to  be  ^framed 
^  with  a  view  to  nurture  at  all.  It  applies  to  children  up  to  the 
age  of  sixteen :  the  reason  why  that  age  was  taken  is  obvious  enoagh 
when  you  look  at  the  enactments  in  the  Poor  Law  Act  (4  &  5  W.  4,  c. 
76),  as  to  bastards,  and  as  to  the  maintenance  of  children,  legitimate  or 
illegitimate,  by  the  mother's  husband.  The  object  of  the  act  was  to 
prevent  the  separation  of  children  under  that  age  from  those  bound  to 
support  them ;  and  it  extends  the  provision  to  other  relatives.  But  it 
attaches  two  conditions ;  the  children  are  to  be  residing  in  the  parish, 
with  the  relative ;  and  the  relative  must  be  a  person  who  may  not  law- 
fully be  removed  from  the  parish.  As  far  as  regards  the  eldest  two 
children,  the  questions  are,  whether  those  conditions  are  fulfilled.  Now, 
ad  to  the  first.  De  facto  they  were  not  resident  with  their  mother ; 
they  had  been  separated  from  her,  by  beinl'g  taken  to  the  workhouse. 
But,  if  such  a  separation  was  brought  about  in  fraud  of  the  law,  though 
with  the  best  intentions,  it  cannot  be  made  available  to  defeat  the  law  bj 
those  who  brought  it  about.  Now  the  facts  here  are  that  the  unde  of 
these  children  had  repeatedly  relieved  them  without  disturbing  the  resi* 
dence  or  in  any  way  interfering  with  it.  He  applies  to  the  relieving 
officer;  and,  in  consequence  of  his  application,  the  children  are  taken 
to  the  workhouse,  with  the  ultimate  object  of  their  removal  to  the  place 
of  their  settlement.  Had  the  order  for  their  removal  been  obtained 
next  day,  it  could  hardly  have  been  said  that  the  separation  for  the  pur- 
pose of  obtaining  the  order  of  removal  could  be  used  to  support  it     I 
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think  that  the  lapse  of  time  makes  no  difference,  the  separation  being 
with  that  ultimate  object.  The  other  condition  seems  to  me  not  fal- 
filled.  I  cannot  see  any  reason  why  the  *mother  should  not  be  r^q/^^ 
chargeable  for  the  relief  given  to  her  children ;  nor  why,  if  charge^  '- 
able,  she  might  not  be  lawfully  removed.  On  that  ground  I  think  the 
order,  as  far  as  regards  the  eldest  two  children,  may  be  sustained ;  but 
I  see  great  mischief  if  we  say  that  parish  oflScers  may,  under  a  mistaken  ^ 
idea  that  they  are  acting  for  the  benefit  of  the  poor,  take  steps  to  bring 
a  particular  case  out  of  the  rules  of  law. 

The  youngest  child  was  under  the  age  of  nurture ;  but  de  facto  this 
child  derived  no  benefit  from  the  nurture.  It  was  for  its  own  advantage 
taken  away  from  a  bad  mother  with  her  consent.  But  the  law  is  framed 
on  the  ground  that  it  is  for  the  general  benefit  of  children  under  the 
age  of  nurture  to  stay  with  the  mother.  This  case  is  an  exception  in 
fact ;  but  I  think  there  is  no  exception  from  the  general  rule  of  law. 
The  mother  cannot  consent.  Take  the  case  supposed  by  my  Lord,  that 
a  mother,  perhaps  a  good  mother,  has  consented  to  allow  a  rich  lady  to 
adopt  and  rear  the  child  at  her  own  residence.  And  suppose  that,  the 
lady's  fit  of  caprice  being  spent,  she  tires  of  her  pet,  and  allows  it  to 
become  chargeable  on  the  parish.  Is  the  effect  of  such  a  state  of  things 
to  /be  that  the  infant  is  to  be  removable  to  the  place  of  its  settlement 
in  a  distant  parish  from  the  mother  ?  It  seems  to  me  that  this  supposed 
case  shows  the  importance  of  adhering  to  the  general  rule,  and  hold- 
ing that  the  mother  cannot  consent  to  the  removal  of  her  child,  which 
the  law  for  the  general  benefit  forbids,  whilst  the  child  is  under  the  age 
of  nurture. 

WiQHTMAN,  J. — The  elder  two  of  the  children  might  have  been 
removed  before  stat.  9  &  10  Vict.  c.  66 ;  and  therefore,  as  far  as  they 
are  concerned,  the  question  is  whether  *the  case  falls  within  r^qno 
sect.  3.  Reading  that  section,  we  find  that  it  applies  only  to  a  ^ 
child  <(  residing  in  any  parish  with  his  or  her"  specified  relatives.  Not 
merely  residing  in  the  same  parish,  but  residing  with  them.  Now,  in 
the  present  case,  the  mother  being  wholly  unable  to  support  them,  they 
were  taken  at  the  instance  of  their  uncle  to  the  workhouse,  and  cannot, 
I  think,  when  there,  be  in  any  way  considered  as  then  residing  with 
their  mother.  I  agree  also  in  the  reason  on  which  my  brother  Coleridge 
concurs,  that,  even  if  residing  with  their  mother,  they  are  out  of  the 
operation  of  the  section,  because  the  mother  was  removable.  The 
argument  to  the  contrary  requires  us  to  add  to  the  section  that 
the  children  shall  not  be  removed  except  along  with  their  relative.  But 
that  would  extend  the  enactment  beyond  what  was  either  said  or 
intended. 

With  regard  to  the  third  child,  I  have  had  more  doubt.  But  the  law 
rendering  a  child  irremovable  during  nurture  is  for  the  benefit  of  the 
child.     Andy  as,  de  facto,  the  child  had  no  benefit  from  its  mother's 


902  REGiNA  t;.  COMBS.    H.  T.  1856. 

nurture,  I  think  it  was  removable.  If  this  had  been  brought  about  by 
fraud,  the  case  would  have  been  entirely  altered ;  but  here  it  was  bonS 
fide  for  the  benefit  of  the  child.  It  is  suggested  that  our  decision  maj 
open  a  door  for  fraud  and  mischiefs  which  do  not  arise  here.  I  hope 
not,  when  our  decision  proceeds  on  the  ground  that  in  fact  the  child 
was  not  under  nurture,  and  that  the  mother  was  in  fact  wholly  unable 
to  give  the  child  any  benefit  of  nurture. 

Crompton,  J. — I  agree  that  the  children  were  not  residing  with  their 
mother  so  as  to  bring  them  within  the  operation  of  stat.  9  &  10  Yietc 

*Q0^1  ®®»  ^'  ^'  ^^  ^^®  *separation  of  the  children  from  the  mother 
-'  had  been  merely  colourable  with  a  view  to  an  order  of  removal, 
I  should  say  with  my  brother  Coleridge  that  it  was  not  available.  And, 
if  the  order  had  been  applied  for  next  day,  there  would  have  been  very 
strong  evidence  that  the  separation  was  colourable,  though  it  would  hate 
been  only  evidence.  But  here,  when  I  see  that  the  children  are  main- 
tained for  more  than  three  months  in  the  workhouse  before  any  order  is 
applied  for,  I  cannot  doubt  that  the  separation  was  not  merely  colour- 
able, but  bonfi  fide.  The  question  as  to  the  youngest  child  also  depends 
upon  the  facts.  The  rule  of  law  is,  I  think,  that  the  child  under  seven 
years  of  age  shall  not  be  separated  from  its  mother  so  as  to  deprive 
it  of  the  benefit  of  nurture.  I  cannot  agree  with  my  brother  Coleridge 
in  thinking  that  the  intentions  of  the  mother  are  not  material  when 
they  show  that  the  child  will  not^  in  consequence  of  its  removal,  lose 
any  benefit,  which  is  the  case  when  the  mother  wholly  abandons  her 
child.  I  cannot  go  so  far  as  to  lay  down  the  rule  that  a  child  nnder 
the  age  of  seven  shall,  under  no  circumstances,  be  removed  from  the 
parish  in  which  the  mother  lives.  That  would,  I  think,  be  considering 
the  interests  of  parishes,  not  of  children.  The  child  may,  I  think,  be 
removed  if  it  loses  no  benefit  of  nurture  by  the  removal.  In  this  case 
he  is  de  facto  not  under  nurture ;  and  the  mother  is  unable  to  give  him 
nurture ;  and  therefore  he  loses  no  benefit  by  the  removal. 

Order  confirmed. 


*904]  *ROURKE  v.  SHORT.    Jan.  24. 

Plaintiff  and  defendant,  wbile  conrereing  as  to  some  rags  wbich  plaintiff  proposed  to  sefl  at' 
defendant  to  purchase,  disputed  as  to  the  price  of  a  former  lot  of  rags,  plaintiff  assertiag  the 
price  to  have  been  lower  than  defendant  asserted  it  to  hare  been.  They  agreed  that  the 
question  should  be  referred  to  M.,  a  spirit  merchant,  and  that  whichever  party  was  wroa; 
should  pay  M.  for  a  gallon  of  brandy,  and  that,  if  plaintiff  was  right,  the  price  of  the  lot  now 
on  sale  should  be  A«.  per  cwL,  but,  if  defendant  was  right,  St.  M.  decided  that  plaiatiff  wis 
right  Plaintiff  sent  the  rags  to  defendant,  but  defendant  refuted  to  accept  them  at  ^ 
offering  6t. 

Tu  an  action  for  goods  bargained  and  sold,  defendant  pleaded  the  facts  spediiny  (except  as  te 
the  referenoe  to  M.)»  averring  that  (U.  was  higher  and  3«.  lowvr  tJban  the  value  of  the  ng* 
bargained  for,  and  justified  the  refusal  to  accept  on  the  ground  that  the  agreement  was  made 
by  way  of  wager,  and  therefore  within  stat.  8  A  9  Vict  c.  109,  s.  18. 

Held  that  the  plea  was  good,  and  was  supported  by  the  facts.  And  thi?,  whether  or  B«t  chs 
fact  of  the  agreement  relating  to  the  brandy  was  taken  into  consideration. 
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Declaration  for  goods  bargained  and  sold. 

Fleas.     1.  Never  indebted. 

2.  That,  <<  just  before  the  alleged  bargain  and  sale  of  the  said  goods 
in  the  said  declaration  mentioned,  in  a  certain  discourse  then  held 
between  the  plaintiff  and  the  defendant,  a  dispute  arose  between  them, 
as  to  whether  certain  rags,  theretofore  sold  and  delivered  by  the  plain- 
tiff to  the  defendant,  were  stated  in  a  certain  invoice  which  had  been 
theretofore  delivered  of  and  concerning  such  rags,  to  have  been  so 
sold  and  delivered  at  or  for  the  price  or  sum  of  59.  9(2.  for  every 
112  lbs.  of  such  rags,  or  at  and  for  the  price  of  6^.  for  every  112  lbs. 
of  such  rags :  and  the  plaintiff  then  asserted  that  the  said  price  of 
the  said  rags  was  stated,  in  the  said  invoice,  to  be  at  and  after  the 
rate  or  price  of  59.  9d,  for  every  112  lbs.  of  such  rags;   and  the 
defendant  then,  on  the  contrary,  asserted  that  the  said  price  of  the 
said  rags  was  stated  in  the  said  invoice  to  be  at  and  after  the  rate  or 
price  of  6*.  for  every  112  lbs.  of  such  rags.     Whereupon  it  was, 
illegally  and  by  way  of  gaming  and  wagering,  agreed  by  and  between 
the  plaintiff  and  the  defendant  that,  if  the  said  assertion  of  the  plaintiff 
•respecting  the  price  of  the  said  rags  should  be  thereafter  found  r^tQAc 
to  be  correct,  then  and  in  such  case  he,  the  defendant,  should  *- 
pay  for  and  on  behalf  of  the  plaintiff  the  price  or  value  of  one  gallon  of 
the  best  brandy,  and  should  also  accept  and  receive  of  and  from  the 
plaintiff,  who  shouM  then  deliver  to  the  defendant,  the  said  goods  in 
the  said  declaration  mentioned  at  and  after  the  rate  or  price  of  69.  for 
every  112  lbs.  of  the  said  goods,  the  same  being  more  than  the  real  value 
of  the  said  goods :  and  that,  if,  on  the  contrary,  the  said  assertion  of 
the  defendant  respecting  the  price  of  the  said  rags  should  be  thereafter 
found  to  be  correct,  then  and  in  such  case  the  plaintiff  should  pay  for 
and  on  behalf  of  the  defendant  the  price  or  value  of  one  gallon  of  the 
best  brandy,  and  should  also  sell  and  deliver  to  the  defendant,  who 
should  then  accept  and  receive,  the  said  goods  in  the  said  declaration 
mentioned  at  and  after  the  rate  or  price  of  89.  for  every  112  lbs.  of  the 
said  goods,  the  same  being  less  than  the  real  value  of  the  said  goods. 
And  the  defendant  avers  that,  after  the  making  of  the  said  agreement, 
it  was  found  that  the  said  assertion  of  the  plaintiff  was  correct ;  and 
that  thereupon  the  defendant  paid,  for  and  on  behalf  of  the  plaintiff,  the 
price  or  value  of  one  gallon  of  the  best  brandy ;  and  that  the  plaintiff  then 
bargained  and  sold  to  the  defendant,  under  and  in  pursuance  of  the  said 
illegal  agreement  so  made  by  way  of  gaming  and  wager  as  aforesaid, 
and  not  otherwise,  the  said  goods  in  the  declaration  mentioned ;  and  the 
same  and  every  part  thereof  were  then  so  bargained  and  sold  by  the 
plaintiff  to  the  defendant  as  in  the  declaration  alleged  under  and  in  pur- 
suance of  the  said   agreement  and  not  otherwise.     Contrary  to  the 
statute  in  such  case  made  and  provided.     And  the  ^defendant  r^eOAA 
further  says  that  he,  the  defe::.dant,  afterwards  wholly  refused  to  ^ 
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accept  or  receive  the  said  goods,  or  any  part  thereof,  and  then  and 
thence  hitherto  wholly  repudiated  the  said  agreement,  as  he  lawfallj 
might  for  the  cause  aforesaid." 

Issues  on  both  pleas. 

On  the  trial,  before  Growder,  J.,  at  the  last  Liverpool  Assizes,  it  ap- 
peared that  the  plaintiff,  who  was  a  dealer  in  rags,  offered,  in  a  conrer- 
sation  with  defendant,  to  sell  him  some  rags.  The  defendant  saw  the 
rags,  and  stated  that  he  thought  them  worth  not  so  much  as  some  pur- 
chased by  him  of  the  plaintiff  on  a  former  occasion.  The  plaintiff  stated 
that  the  price  of  the  lot  now  on  sale  was  to  be  68.  per  cwt.  of  112  lbs. 
The  defendant  said  that  the  price  of  the  former  lot  had  been  6«. :  the 
plaintiff  said  that  it  had  been  5^.  9(2.  The  parties  then  went  together 
to  a  spirit  merchant  named  Magee,  and  stated  to  him  an  arrangement 
which  they  had  made  as  to  the  price  to  be  paid  for  the  lot  now  on  sale. 
Magee  then  said  that,  as  the  three  were  all  business  men  together,  he 
ought  to  have  an  interest  in  it,  and  the  plaintiff  and  defendant  ought  to 
pay  for  a  gallon  of  brandy  for  his  trouble.  He  then  drew  up  the  fol- 
lowing written  agreement. 

<(  Mr.  Rourke  states  that  the  goods  sold  by  him  to  Mr.  Short,  and 
afterwards  burned,  were  invoiced  at  5^.  9(2.  per  cwt.  of  112  lbs.  Mr. 
Short  says  the  price  was  6a.  per  cwt.  The  losing  man  is  to  pay  for  the 
winner  one  gallon  best  brandy.  The  five  tons  of  rags  now  lying  at 
Salford  Station  are  to  be  regulated  in  price  according  to  the  above, 
namely  :  Mr.  Rourke  says  they  are  invoiced  at  5^.  9(2.,  Mr.  Short  sajs 
68.  It  is  also  agreed  by  both  parties  that,  if  Mr.  Rourke  is  wrong, 
*Q071  *^^®y  ^^^  *^  ^^  charged  at  3«.  only ;  if  Mr.  Short  is  wrong  he  b 
-*  to  pay  for  the  same  6«." 

This  was  signed  by  both  parties :  and  they  agreed  that  the  fact  in 
dispute  should  be  decided  by  Magee.  Magee  decided  in  favour  of  the 
plaintiff.  A  gallon  of  brandy  was  sent  to  the  plaintiff's  house  next 
day.  The  rags  were  forwarded  by  the  plaintiff  to  the  defendant ;  and 
an  invoice  was  sent  charging  them  at  6a.  The  defendant  stated,  in  a 
letter  to  the  plaintiff,  that  they  were  not  worth  so  much,  and  offered  to 
take  them  at  59.  The  plaintiff  not  assenting  to  this,  the  defendant  re- 
fused to  accept  the  rags. 

The  learned  Judge  was  of  opinion  that  this  contract  fell  within  stat. 
8  &  9  Vict.  c.  109,  s.  18,  and  that  the  second  plea  was  proved.  He 
then  directed  a  verdict  for  the  plaintiff  on  the  first  issue,  and  for  tho 
defendant  on  the  second,  giving  the  defendant  leave  to  move  to  enter  a 
verdict  for  the  plaintiff  on  the  second  issue,  power  being  reserved  to  the 
Court  to  draw  inferences  of  fact. 

In  last  Michaelmas  Term,  Atherton  obtained  a  rule  Nisi  to  show  cause 
why  a  verdict  should  not  be  entered  for  the  plaintiff  on  the  second  issue, 
«( on  the  ground  that  the  learned  Judge  misdirected  the  jury  in  directing 
them  that  the  evidence  given  at  the  trial  was  sufficient  to  prove  the 
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second  plea ;  or  why  judgment  should  not  he  entered  for  the  plaintiff, 
notwithstanding  the  verdict  found  for  the  defendant  on  the  second 
plea." 

Watstm  and  Monk  now  showed  cause. — It  is  true  that  the  price  of  goods 
may  be  made,  in  a  contract  of  sale,  to  depend  upon  an  uncertain  event ; 
and,  where  that  is  the  bon&  fide  intention,  there  is  no  wager,  within  the 
♦meaning  of  stat.  8  &  9  Vict.  c.  109,  s.  18 :  as  if,  for  instance,  r^^q/x^ 
the  contracting  parties,  not  knowing  the  then  market  price,  should  ^ 
agree  that  the  goods  should  be  sold  at  such  market  price,  whatever  it 
might  turn  out  to  be.  And  this  might  be  so,  though  the  uncertain 
event  was  either  past  or  future.  The  language  of  the  section  might  be 
said  to  avoid  all  contracts  of  which  a  wager  formed  part.  <«  That  all 
contracts  or  agreements,  whether  by  parol  or  in  writing,  by  way  of 
gaming  or  wagering,  shall  be  null  and  void;  and  that  nonsuit  shall  be 
brought  or  maintained  in  any  Court  of  law  or  equity  for  recovering  any  sum 
ot  money  or  valuable  thing  alleged  to  be  won  upon  any  wager,  or  which 
shall  have  been  deposited  in  the  hands  of  any  person  to  abide  the  event 
on  which  any  wager  shall  have  been  made."  But  here  there  is  nothing 
bat  the  wager.  [Lord  Campbell,  C.  J. — The  statute  does  not  make 
the  bargain  illegal,  like  those  pointed  at  in  stat.  7  G.  2,  c.  8,  but  only 
makes  the  contract  incapable  of  supporting  an  action.  Croaipton,  J. — 
The  question  here  seems  to  be,  whether  there  was  really  a  bargain  for 
sale  and  purchase,  leaving  the  price  to  the  event,  or  whether  the  bar- 
gain was  simply  colourable  to  disguise  a  wager.]  The  Court  is  to  draw 
the  inference  of  fact.  [Lord  Campbell,  C.  J. — As  to  the  brandy,  no 
more  seems  to  have  been  in  view  than  a  douceur  to  the  arbitrator.] 
But  the  main  contract  is  a  wager :  it  resembles  a  contract,  common  a 
few  years  ago,  to  give  a  large  sum  down  in  consideration  of  receiving  a 
named  sum  per  day  during  the  life  of  Napoleon  Bonaparte.  That  was 
not  a  purchase  of  a  determinable  annuity,  but  a  wager.  [Crompton, 
J.— Cannot  the  parties  agree  that  the  price  shall  depend  upon  the  oc- 
currence of  an  event,  for  instance,  on  the  high  seas  ?  Lord  Campbell, 
C.  J. — "^Suppose  such  an  event  affected  the  marketable  value.]  r^oAQ 
That  would  be  a  sale.  If  parties  agreed  that  the  price  of  Baltic  *- 
produce  should  be  higher  or  lower  according  as  the  war  should  or  should 
not  continue,  that  would  not  be  a  wager,  because  the  continuance  of  the 
war  would  enhance  the  price.  But,  if  the  agreement  were  that  the 
price  should  be  lower  if  the  war  continued  and  higher  if  it  ceased,  that 
vould  be  only  a  wager  on  the  event  of  war  or  peace.  And  that  is  the 
present  case.  The  price  is  to  be  lower  if  the  previous  price  was  higher, 
and  vice  versfi :  that  is  a  mere  wager  as  to  the  accuracy  of  the  recol- 
lection of  the  parties,  and  a  wager  at  very  high  odds. 

Atlierton  and  J*.  A.  Rmsell^  control. — The  section  avoids  a  contract, 
whatever  be  its  terms,  so  far  as  it  is  made  for  the  purpose  of  carrying 
out  a  wager.     An  obvious  instance  of  this  is  the  case  of  a  nominal  sale 
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of  goods,  where  it  is  not  intended  that  any  goods  shall  pass,  hot  the 
difference  in  the  market  prices  at  the  time  of  the  nominal  bargain  and 
the  nominal  time  of  delivery  is  to  be  paid.  [Lord  Campbell,  C.  J. — 
That  was  held,  by  the  Court  of  Common  Pleas,  to  be  a  wager;  Grizewood 
V.  Blane,  11  Com.  B.  526,  538  (E.  C.  L.  R.  vol.  73).]  There  is  here  eo 
wager,  properly  speaking,  except  as  to  the  brandy.  [Lord  Campbell, 
C.  J. — I  attach  no  weight  to  that.]  As  for  the  rest,  no  doubt  the  main 
object  was  the  real  sale  and  purchase  of  goods.  [Lord  Campbell, 
C.  J. — Which  are  to  be  paid  for  at  more  or  less  than  their  real  value. 
It  is  not,  like  Grizewood  v.  Blane,  the  case  of  a  contract  nominally  for 

*Qi  ni  ^  ^^'^'  ^^^  ^^^^  ^^  ^^  really  one  of  wagering :  the  contract,  in  its 
-'  *terms,  is  a  wager ;  the  question  is  whether,  in  substance,  it  is 
something  else.]  The  jury  would  have  to  say  whether  the  bargain  va3 
made  for  the  purpose  of  covering  a  wager.  [Wightman,  J. — Suppose, 
in  one  event,  nothing  at  all  was  to  be  paid.]  The  question  would  still 
be  the  same :  the  evidence  for  the  jury  might  be  more  or  less  strong. 
In  this  case  the  arrangement  as  to  the  price  arose  merely  from  a  con- 
versation as  to  the  intended  sale :  each  party  agreed  to  the  contingent 
prices,  by  way  of  pledge  for  the  accuracy  of  his  recollection.  [Lord 
Campbell,  C.  J. — That  is  a  wager.]  The  seller  says,  I  will  not  abate 
the  price  unless  I  am  mistaken.  [Wiohtman,  J. — ^And,  if  I  am,  joa 
shall  have  the  goods  at  half  price.]  The  substantial  transaction  was 
the  sale. 

Lord  Campbell,  C.  J.— I  am  of  opinion  that  the  case  is  within  the 
statute.  The  plea  is  clearly  good.  The  action  is  for  goods  bargained 
and  sold,  the  defendant  being  required  to  take  the  goods.  The  question 
is  whether,  on  this  contract,  he  is  liable  to  take  the  goods.  The  plea 
sets  forth  a  certain  conversation,  in  which  the  plaintiff  and  defendant 
expressed  contrary  opinions,  and  on  which  opinion,  as  it  seems  to  me, 
they  laid  a  wager ;  and  it  goes  on  to  aver  facts  showing  that  the  plain* 
tiff  won  that  wager.  It  seems  to  me  that,  according  to  the  terms  em- 
ployed, and  not  merely  employed  colourably,  the  previous  price  was  the 
point  on  which  the  wager  was  to  turn,  and  the  stake  was  the  difference 
of  the  price  to  be  now  paid.  It  is  just  the  same  as  where  one  partj 
asserts  a  fact  and  another  denies  it,  and  a  wager  is  to  be  won  or  lost 
according  as  one  or  the  other  is  right.  That  seems  to  me  to  be  a  con- 
*Qin  *^*^^  ^y  ''''^^y  °^  wagering,  ♦within  the  statute.  It  makes  no 
-'  difference  that  there  was  a  real  intention  to  part  with  the  goods. 
If  a  horse  worth  1001.  is  to  be  sold,  and  the  buyer  and  seller  agree  that 
upon  one  event  the  price  shall  be  nothing  and  upon  another  200/.,  that 
is  a  wager,  though  there  be  a  real  intention  of  selling  the  horse.  I  do 
not  attach  much  weight  to  the  part  of  the  contract  which  relates  to  the 
brandy :  it  might  be  separated  from  the  rest  of  the  contract :  yet  it 
does  seem  to  me  to  assist  somewhat  in  supporting  the  allegation  in  the 
plea  that  Gs.  was  more  than  the  real  value  of  the  goods  and  Zi,  less. 
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The  plea  is,  I  think,  made  out,  and  shows,  not  indeed  an  illegal  agree- 
ment, but  one  which  cannot  be  enforced,  and  is  merely  an  engagement 
OD  the  honour  of  the  parties. 

Coleridge,  J. — I  am  of  the  same  opinion.     The  question  is,  whether 
this  is  merely  a  stipulation  for  the  sale  and  purchase  of  goods  at  a  price 
to  be  regulated  by  ascertaining  a  past  event,  or  a  wager  on  that  event. 
My  Lord  has  shown  that  it  is  a  wager.     It  seems  to  have  been  sug- 
gested that  the  price  should  be  regulated   by  reference  to  a  former 
bargain ;  but  the  parties  appear  to  have  differed  as  to  the  terms  of  that 
former  bargain.     Had  they  merely  meant  to  determine  the  price  by 
the  former  price  they  would  have  simply  said,  Let  us  ascertain  what 
that  price  was  :  and  then  no  one  could  have  said  that  this  was  anything 
more  than  a  mode  of  ascertaining  the  price  for  the  new  sale.     But  is 
that  what  they  do  ?     They  make  the  new  price  a  vehicle  for  a  risk  upon 
the  former  event.     They  say.  Let  us  ascertain  the  price  of  the  former 
goods ;  and  if  that  was  58.  9(2.  these  goods  shall  be  sold  for  Qs. ;  but  if 
the  former  price  was  6$.  these  shall  be  sold  at  8a.     There  clearly  was 
no  reference  to  *the  value  of  the  former  goods  as  a  mode  of  r^Q-io 
ascertaining  the  value  of  the  present  goods ;  for,  the  lower  the  ^ 
former  price  was,  the  higher  the  present  price  is  to  be.     The  value  of 
the  present  goods  is  entirely  lost  sight  of.     Each  party  merely  says,  I 
am  80  confident  of  the  correctness  of  my  opinion  that  I  will  agree,  if  I 
am  wrong,  to  take  or  give  such  a  sum  for  the  goods.    As  to  the  brandy, 
iC  the  agreement  as  to  that  be  connected  with  the  rest  of  the  transaction, 
that  furnishes  a  stronger  reason  for  the  decision :  if  not,  it  does  not 
affect  the  decision. 

WiOHTMAN,  J. — I  think  this  was  a  contract  by  way  of  wager ;  it  was 
a  bet  as  to  the  former  price.  If  we  were  to  hold  that  this  was  not  a 
contract  by  way  of  wager,  we  should  let  in  many  cases  that,  though 
they  might  be  contracts,  were  in  substance  wagers. 

Crompton,  J. — The  question  is  whether  this  agreement  as  to  the  salo 
of  the  goods  was  a  contract  by  way  of  wager.  It  is  clear  that  there 
was  a  wager  in  the  transaction ;  for  the  event,  on  which  the  price  was 
to  depend,  was  one  that  did  not  determine  the  value  of  the  present 
goods  to  be  that  which  was  agreed  to  be  given.  Try  the  question  by 
supposing  the  declaration  to  be  framed  on  the  special  contract,  and  not 
for  goods  bargained  and  sold.  The  bargain  must  have  been  put  as 
depending  on  the  event;  and  the  test  may  be  suggested,  whether  you 
could  so  put  it  without  incorporating  the  wager.  At  the  same  time,  I 
am  not  quite  satisfied  as  to  the  meaning  of  the  words  in  the  statute, 
"contracts  or  agreements"  "by  way  of  gaming  or  wagering."  If 
everything  is  to  depend  upon  the  fact  of  there  being  a  wager,  would 
the  whole  contract  be  avoided  in  every  case  where  there  *i8  a  ^^^q-  « 
wager,  or  is  it  avoided  merely  where  it  is  a  cloak  for  gambling  ?  *- 
I  am  not  satisfied  that  the  whole  contract  is  void  when  a  part  only 
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depends  on  the  wager.     But  here,  where  the  contract  mainly  depend.^ 
upon  the  wager,  I  by  no  means  disagree  with  the  rest  of  the  Coart. 

Rule  absolute. 


GEORGE  TRAHERNE  and  FREDERICK  JOHN  PARRY  r. 
JAMES  AGG  GARDNER  and  EDMUND  LAMBERT  KEW 
MAN.     Jan.  25. 

Where  a  steward  of  a  copyhold  coart  refaies  to  admit  except  upon  payment  by  the  tenant  of  fiat j 
and  fees  not  duly  payable  (as  where  the  steward  insists  on  payments  as  forfonr  admittances  vber* 
payments  are  due  in  respect  of  one  only,  or  of  higher  fees  to  himself  upon  the  admitUac*  cf 
joint  tenants  than  are  dae  in  respect  of  a  single  tenant),  the  tenant,  if  he  pays  the  no&er 
under  protest,  is  entitled  to  recover  it  back  as  money  had  and  received.  His  right  to  re«orer 
the  full  excess  is  not  lessened  by  his  having,  on  one  occasion,  offered  to  pay,  upon  admittaar?, 
a  sum  including  part  of  such  excess,  the  steward  not  having  accepted  such  offer. 

If  a  copyhold  tenant  convey  his  tenement  in  several  parcels  to  different  parties,  and  9ome  ocl; 
of  those  parcels  afterwards  devolve  upon  a  single  person,  such  person  (in  the  absence  of  fpfcb! 
custom)  is  not  entitled  to  be  admitted  by  a  single  admittance ;  but  the  lord  may  in«ist  iip«a 
aeveral  admittances  (whether  in  a  single  instrument  or  not)  in  respect  of  each  panel 
which  has  so  devolved ;  and  there  must  be  stamps  in  respect  of  each. 

The  steward  is  entitled  to  fees  in  respect  of  each,  but  not  necessarily  to  an  equal  fee  in  rcfpeet 
of  each;  his  payment  is  to  be  in  proportion  to  his  labour.  Per  Lord  Campbell,  C.  J.:  a  (ee 
of  13t.  Ad.f  claimed  in  respect  of  special  custom,  would  be  rank. 

Under  stat.  55  G.  3,  e.  192,  s.  2,  if  copyholds  lands  be  devised,  the  steward  is  entitled  to  fee«a5 
in  respect  of  a  surrender  to  the  use  of  the  will,  though  such  surrender  is  no  longer  necefaai;, 
to  the  same  amount  as  would  have  been  payable  for  an  actual  surrender.  Where,  by  tb« 
custom  of  the  manor,  surrenders  were,  before  the  statute,  sometimes  made  in  Court,  and  some- 
times put  of  Court  and  then  presented  in  Court,  registered  and  enrolled,  the  payment  is  still  ts 
be  made,  the  labour  of  the  steward  having  been  practically  the  same  in  each  caae. 

Where  admittance  is  claimed  on  behalf  of  joint  tenants,  the  steward  (in  the  absence  of  sp«eisl 
custom)  is  not  entitled  to  higher  fees  than  upon  the  admittance  of  a  single  tenant 

Declaration  for  money  paid,  money  received  for  use  of  plaintiffs, 
and  money  found  due  on  accounts  stated. 

Plea :  Never  indebted.     Issue  thereon. 
*Q141       *^^  ^^®   *"*''  before  Williams,  J.,   at   the  Gloucestershire 
^  Spring  Assizes,  1853,  a  verdict  was  found  for  the  plaintiffs,  bj 
consent,  subject  to  a  special  case.    The  substance  of  the  case,  so  far  as 
material  to  the  points  of  law  decided,  were  as  follows. 

The  plaintiffs  are  devisees  in  trust  of  certain  copyhold  premises 
situate  in  the  manor  of  Cheltenham,  under  the  will  of  John  Gilbert 
Boyds,  deceased :  only  one  of  the  plaintiffs  is  now  living,  the  plaintiff 
Traherne  having  died  in  December,  1853;  and  a  suggestion  has  been 
duly  entered  of  that  fact. 

The  defendant  James  Agg  Gardner  is  lord  of  the  said  manor;  asd 
the  defendant  Edmund  Lambert  Newman  is  the  steward  of  the  same 
manor.  Mr.  Rowland  James  Ticehurst,  a  solicitor  in  partnership  vith 
the  said  E.  L.  Newman,  is  the  deputy  steward,  and  transacts  the  busi- 
ness of  surrenders  and  admissions  in  the  manor  Courts,  and  other  mat- 
ters appertaining  to  the  ofiSce  of  deputy  steward.     Occasionally  Mr. 
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William  Henry  Gwinnett,  who  is  also  a  solicitor  in  partnership  with 
Mr.  Newman  and  Mr.  Ticehurst,  officiates  as  such  deputy  steward. 

The  estates  held  of  the  manor  are  copyhold  of  inheritance,  and  held, 
as  to  many  of  them,  at  small,  and,  in  all  cases,  at  fixed,  pecuniary  rents 
and  heriots  and  fines :  but  in  some  cases  the  rents  and  heriots  are  of 
larger  amount ;  the  heriots  are  payable  on  death  and  alienation ;  the 
fines  on  admission. 

J.  G.  Royds  died  seised  of  four  copyhold  tenements,  to  which  he  had 
been  admitted  at  courts  held  for  the  manor  on  18th  July,  1833,  2d 
September,  1883,  25th  October,  1888,  and  13th  February,  1845,  under 
or  by  virtue  of  four  several  surrenders  made  to  his  use  at  those  four 
several  courts :  and  the  sites  of  such  four  ^tenements  consisted  p^q^ . 
of  parts  of  three  copyhold  closes,  called,  respectively,  Bestcroft,  *- 
Bayshill,  and  Burford's  Mead.  Bestcroft  and  Bayshill,  two  of  such 
closes,  containing  respectively  five  acres  and  twelve  acres,  were  for- 
merly parts  of  one  copyhold  estate  belonging  to  John  Delabere,  clerk. 
From  April,  1807,  the  closes  Bestcroft  and  Bayshill  were  held  under 
separate  and  distinct  copies  of  court  roll.  In  that  month,  J.  Delabere 
and  others  sold  and  surrendered  the  close  called  Bayshill,  and,  in  1808, 
the  close  called  Bestcroft,  to  Henry  Thompson.  The  site  of  the  mes- 
suage and  premises  comprised  in  the  surrender  and  admission  of  18th 
July,  1833,  is  one  only  of  many  parts  into  which  the  close  called  Best- 
croft has,  at  various  times  since  1808,  been  laid  out  and  divided  and 
sold  in  lots  or  parcels  for  building  on.  The  site  of  the  messuage  and 
premises  comprised  in  the  surrender  and  admission  of  13th  February, 
1845,  is  only  one  of  many  parts  into  which  the  close  called  Bayshill 
has  from  time  to  time  since  1807  been  in  like  manner  laid  out  and 
divided  and  sold  in  parcels  for  building  on.  The  sites  of  the  several 
messuages  and  premises  comprised  in  the  other  two  surrenders  and 
admissions,  which  are  dated  respectively  2d  September,  1833,  and  25th 
October,  1833,  immediately  before  the  surrender  and  admission  of  the 
2d  September,  1833,  were  parts  of  one  copyhold  called  Burford's  Mead, 
of  which  the  surrenderor  John  Edwards  was  seised.  The  sites  of  such 
last-mentioned  premises  are  two  of  many  parts  into  which  the  close 
called  Burford's  Mead  has  also,  from  time  to  time  during  the  last  thirty 
years,  been  laid  out  and  divided  and  sold  in  lots  or  parcels  for  building 
.  on.  The  four  tenements,  of  which  J.  G.  Royds  died  seised,  were 
never  held  as  one  tenement. 

*J.  G.  Royds  made  no  surrender  in  his  lifetime  of  the  tene-  r^q-i/* 
ments  so  held  by  him.     He  duly  signed  and  published  his  will,  ^ 
containing  as  follows. 

"  I  give  and  devise  unto  my  sons-in-law  George  Traherne,  of,"  &c., 
"and  Frederick  John  Parry,  of,"  &o.,  "their  heirs  and  assigns,  all  and 
smgular  the  freehold,  copyhold,  and  customary  lands,  tenements,  and 
hereditaments,  and  other  the  real  estate,  whatsoever  and  wheresoever, 
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of  or  to  which  I,  or  any  person  or  persons  in  trust  for  me,  am,  is,  are, 
or  shall  be  seised,  possessed,  or  entitled  in  possession,  reversion, 
remainder,  or  expectancy,  or  which  I  have  power  to  dispose  of  or 
appoint  by  this  my  will :  To  the  uses  and  upon  the  trusts  following, 
that  is  to  say,"  &c.     Executed  25th  June,  1843. 

The  testator  J.  G.  Royds  died  on  11th  September,  1849. 

At  a  general  court  leet  and  court  baron,  held  for  the  manor  of 
Cheltenham,  on  9th  May,  1851,  the  homage  presented  the  death  of  the 
said  testator  J.  G.  Royds.  And  thereupon  proclamation  was  made  for 
any  person  claiming  title  to  the  copyhold  or  customary  hereditaments 
lying  within  and  holden  of  the  manor,  whereof  the  testator  died  seised, 
to  come  into  Court  and  be  admitted.  A  notice  was  afterwards  made  oat 
and  signed  by  the  deputy  steward,  the  said  R.  J.  Ticehurst,  to  the  effect 
following,  and  sent  by  him  to  Mrs.  Royds,  the  widow  of  the  testator, 
J.  G.  Royds. 

(( To  the  heir,  according  to  the  custom  of  the  manor  of  Cheltenham, 
in  the  county  of  Gloucester,  of  John  Gilbert  Royds,  late  of  Chelten- 
ham, Esq.,  deceased,  or  other  the  person  or  persons  claiming  title  to 
^Q^^^  the  *copyhold  hereditaments  hereinafter  referred  to,  and  to  eacb 
-'  and  every  of  them,  and  to  all  other  persons  whonr  it  may 
concern. 

« I  hereby  give  you  notice  that,  at  a  view  of  frankpledge  with  the 
general  court  leet  and  court  baron,  held  in  and  for  the  said  manor  of 
Cheltenham,  on  the  9th  day  of  May,  1851,  a  first  proclamation  was 
made  for  any  person  or  persons  claiming  title  to  the  copyhold  or  eosr 
tomary  hereditaments  lying  within  and  holden  of  the  said  manor,  whereof 
the  said  J.  G.  Royds  died  seised,  to  come  into  Court  and  be  admitted; 
but  no  one  came.  Wherefore  a  second  proclamation  was  ordered  to  be 
made  at  the  next  general  Court.  And  I  hereby  give  you  further  notice 
that  such  second  proclamation  will  be  made  at  the  view  of  frankpledge 
with  the  general  court  leet  and  court  baron  which  will  be  holden  in  and 
for  the  said  manor  in  the  month  of  November  now  next  ensuing:  and 
that  a  third  proclamation  will  be  made,  at  the  view  of  frankpledge  with 
the  general  court  leet  and  court  baron  which  will  be  holden  in  and  for 
the  said  manor  in  the  month  of  May  then  next  following. 

And  I  hereby  give  you  further  notice  that,  in  case,  upon  or  before 
the  making  of  such  third  proclamation,  no  person  shall  come  into  Court 
and  be  admitted  to  the  said  copyhold  or  customary  hereditaments,  the 
same  will  be  seised  into  the  hands  of  the  lord  of  the  said  manor  for 
want  of  a  tenant.     Dated  this  6th  day  of  June,  1851. 

(Signed)  "  Rowld.  J.  Ticehurst, 
<<  Deputy  steward  of  the  said  manor." 

It  has  been  usual  to  hold  two  general  courts  in  the  year  for  the  manor, 

*Q1«T  ^^®  ^^  ^^®™  '^  ^^®  month  of  May,  *and  the  other  in  the  month 

-'  of  November.     Both  of  these  courts  are  held  at  the  building 
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called  The  Maqor  Office.  It  has  also  been  usual  to  hold  special  Courts 
ID  the  interim  of  the  general  Courts,  at  the  request  of  any  of  the 
copyholders,  for  the  despatch  of  their  business.  But  such  special  Courts 
have,  since  the  said  R.  J.  Ticehurst  acted  as  deputy  steward,  been  fre- 
quently held  at  the  office  of  business  of  himself  and  his  said  copartners, 
and  sometimes  at  the  manor  office.  And,  since  the  4th  and  5th  Vict, 
c.  35,  s.  87,  such  special  Courts  have  been  held  without  the  presence  of 
homage  or  crier,  or  any  formal  ceremony. 

On  the  9th  of  June,  1851,  the  attorneys  for  the  plaintiffs  prepared  a 
general  form  of  admission  in  the  words  following. 
"  Manor  of  CbelteDham,  1  A  customary  court  of  James  Agg  Gard- 

Conn^  of  Gloucester,    j      t^^^j  Esquire,  lord  of  the  manor  aforesaid,  held 
in  and  for  the  said  manor,  on  the  day  of  A.  D.  18    ,  before 

,  gentleman,  deputy  of  Edmund  Lambert  Newman,  gentleman, 
steward  of  the  said  manor.  To  this  Court  came  Qeorge  Traherne,  of," 
&c.,  «  and  produced  the  last  will  and  testament  of  John  Gilbert  Royds, 
of  Cheltenham,  in  the  county  of  Gloucester,  Esquire,  deceased,  dated 
25th  day  of  June,  1848,  and,  by  virtue  thereof,  on  behalf  of  himself 
and  Frederick  John  Parry,  late  of,"  &c.,  "in  the  said  will  named,  claimed 
and  prayed  to  be  admitted  tenants  to  all  customary  messuages,  lands, 
tenements,  and  hereditaments  whatsoever,  within  and  parcel  of  the  said 
manor,  with  the  appurtenances,  of  which  the  said  J.  G.  Royds  died 
seised ;  whereby  fell  to  the  lord,  for  a  heriot, 

*"Upon  which  the  lord,  by  the  deputy  steward  aforesaid,  the  t^q-iq 
premises  aforesaid,  with  the  appurtenances,  did  grant  to  be  had  *- 
and  holden  unto  the  said  G.  Traherne  and  F.  J.  Parry,  their  heirs  and 
assigns,  for  ever,  according  to  the  custom  of  the  said  manor,  as  settled 
by  Act  of  Parliament,  upon  the  trusts  of  the  said  will,  rendering  there- 
fore, yearly,  at  the  days  usual,  by  equal  portions ;  and  for  a 
heriot,  when  it  shall  happen,  ;  and  all  other  rents,  burthens, 
customs,  and  services  therefore  before  due  and  of  right  accustomed. 
And,  for  such  estate  in  the  premises,  the  said  G.  Traherne  and  F.  J. 
Parry  gave  to  the  lord  for  a  fine  ,  being  the  full  rent  of  the  pre- 
mises doubled,  according  to  the  tenor  of  the  said  Act,  and 
thereof  admitted  tenants." 

On  the  same  9th  of  June,  1851,  when  no  court  of  the  manor  had 
been  called  or  was  held,  John  Bubb,  one  of  the  attorneys  for  the  plain- 
tiffs, took  the  said  form  of  admission  to  Mr.  Ticehurst,  the  deputy 
steward,  at  his  said  office  of  business,  and  claimed  that  the  plaintiffs 
should  be  admitted  thereby.  Mr.  Ticehurst  objected,  alleging  that  Mr. 
Royds  had  died  seised  of  four  separate  copyhold  tenements,  and  stated 
that  he  should  require  four  separate  admittances,  and  four  sets  of  fees, 
but  without  naming  the  amount  of  them.  But  Mr.  Bubb  declined  to 
take  an  admittance  on  those  terms.  Neither  of  the  pTaintiffs  attended 
with  Mr.  Bubb  on  this  occasion. 
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On  the  following  day,  not  being  a  day  any  court  was  called  or  hel<l, 
Mr.  Babb  called  again  on  Mr.  Ticchurst  at  his  said  office  with  the 
plaintiff  Traherne,  bringing  with  him  two  forms  of  admission,  one  of 
them  in  respect  of  the  property  which  had  belonged  to  J.  Delabere, 
*Q9m  ^^^  ^^^  other  in  respect  of  the  property  which  had  belonged  *to 
-*  John  Edwards,  as  before  mentioned,  and  told  Mr.  Ticehurst  that 
he  would  consent,  on  the  part  of  the  plaintiffs,  to  two  admissions,  and' 
to  the  payment  of  two  sets  of  fees,  although  he  insisted  that  one  admis- 
sion and  one  set  of  fees  were  all  that  could  lawfully  be  required.  Mr. 
Ticehurst  said  the  lord  had  nothing  to  do  with  the  reunion  of  tenements; 
that  he  should  require  four  admissions,  and  four  sets  of  fees,  and  a  fee 
as  on  a  surrender  to  the  use  of  the  testator's  will,  without  naming  the 
amount  of  any  of  such  fees.     Mr.  Traherne  was  not  admitted. 

The  next  general  court  was  held  on  14th  November,  1851 ;  at  which 
the  second  proclamation  was  made ;  and  the  next  general  court,  being 
that  at  which  the  third  proclamation  was  to  be  made,  was  held  on  14th 
May,  1852 ;  previously  to  which,  public  notice  signed  by  the  defendant 
Newman,  as  steward,  was  published  in  the  Cheltenham  newspapers  of 
the  time  and  place  of  holding  the  same.  The  notice  is  headed  ^'  Manor, 
borough,  and  hundred  of  Cheltenham ;"  and  the  following  paragraph 
concludes  the  notice.  '^  All  persons  intending  to  make  surrenders  of, 
or  be  admitted  tenants  to,  any  customary  lands  within  the  said  manor 
are  requested  to  send  particulars  thereof,  or  apply  some  days  before 
the  court  at  the  manor  office. 

On  thQ  12th  May,  1852,  Benjamin  Bubb,  a  partner  in  the  firm  of  the 
attorneys  for  the  plaintiffs,  saw  the  deputy  steward,  Mr.  Ticehurst,  and 
asked  him  whether  he  would  allow  Mr.  Royd's  devisees  to  be  admitted 
as  to  the  property  late  Edwards's,  by  one  admission.  Mr.  Ticehurst 
said:  No;  he  should  require  four  admissions  to  the  four  tenements. 
Nothing  was  said  at  this  interview  as  to  the  admission  to  the  property 
late  Delabere's.  Benjamin  Bubb  afterwards  prepared  the  minutes  of 
*Qon  ^^^^  *admissions,  which  were  delivered  by  him,  on  14th  May, 

^"^  ^  1852,  to  Mr.  Ticehurst :  and  Benjamin  Bubb  attended  with  the 
plaintiff  Traherne  at  the  general  court  held  at  the  manor  office  on  that 
day.  And,  at  such  court,  the  plaintiff  Traherne  signed  the  minutes  of 
the  four  admissions ;  and  he  was  then  admitted  by  Mr.  Ticehurst  thereon 
accordingly.  He  acted  as  deputy  steward,  although  the  general  court 
was  held  in  the  name  of  Mr.  Gwinnett. 

The  following  is  a  copy  of  the  admission  with  respect  to  the  property 
to  which  the  testator  was  admitted  tenant  on  18th  July,  1833:  and 
there  were  three  other  admissions  in  similar  form,  with  respect  to  the 
tenements  to  which  the  testator  was  admitted  on  2d  September,  1833, 
25th  October,  1884,  and  15th  February  respectively. 

The  admittance  was  set  out.  It  corresponded  to  the  form  given  ante, 
p.  P18  (the  blanks  being  filled  up),  down  to  and  including  the  words 
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"and  parcel  of  the  said  manor,"  and  then  went  on  as  follows:  "with 
the  appurtenances,  to  which  the  said  John  Gilbert  Royds  was  admitted 
tenant  at  a  court  held  on  or  about  the  18th  day  of  July,  1833,  on  the 
surrender  of  William  Vines  and  others,  whereby  fell  to  the  lord,  for  a 
heriot,  2d.  ;  and  proclamation  thereof  was  made,  if  any  one,  &c. ;  and 
nobody,  &c. :  Upon  which  the  lord,  &c.  (as  ante,  p.  919,  the  blanks 
being  filled  up).  "  And,  for  such  estate  in  the  premises,  the  said  6. 
Traheme  and  F.  J.  Parry  gave  to  the  lord  for  a  fine  2d.,  being  the  full 
rent  of  the  premises,  doubled  according  to  the  tenor  of  the  said  Act, 
and  the  further  sum  of  Id.  by  reason  of  the  admittance  of  the  two 
claimants  as  joint  tenants:  and  they  were  thereof  admitted  tenants." 

Signed        "  George  Traherne." 
*Immediately  after  the  plaintiff  Traheme   had   signed   the  r+qoo 
admissions,  and  had  been  admitted  as  before  stated,  a  bill  of  the  ^ 
fees,  which  had  been  previously  prepared,  was  added  up  by  Mr.  Tice- 
hurst,  or  the  clerk  at  the  manor  office  under  his  direction,  and  presented 
to  the  said  Mr.  Bubb ;  of  which  the  following  is  a  copy. 
"  Messrs.  Traherne  and  Parry 

"  To  the  Steward  of  the  manor. 

"  1852.     May  14.     Proclamation 
Court  fees,  as  on  surrender  by  the  late  J. 

to  the  use  of  his  will 
Court  fees  on  your  claim  and  admission 
Heriot  and  fine3 
Homage  and  crier 
Stamp  and  parchment 
Arrears  of  rent  to  Michaelmas,  1851 
Court  fees  on  your  claim  and  admission 
Heriot  and  fine     .... 
Homage  and  crier 
Stamp  and  parchment 
Arrears  of  rent  to  Michaelmas,  1851 
Court  fees  on  your  claim  and  admission 
Heriot  and  fine     .... 
Homage  and  crier 
Stamp  and  parchment 
Arrears  of  rent  to  Michaelmas,  1851 
Court  fees  on  your  claim  and  admission 
Heriot  and  fine     .... 
Stamp  and  parchment 
Arrears  of  rent  to  Michaelmas^  1851 
Enrolling  will       .         •         .         • 
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*Q2^1  *'^^^  actual  amount  of  the  bill  is  221.  is.  1(2.,  it  having  been 
-'  miscast  by  mistake  221.  4a.  11(2. 

On  this  bill  being  handed  to  him,  Mr.  B.  Bubb  said:  "I  protest 
against  these  fees."  To  which  Mr.  Ticehurst  answered:  "You  may 
protest  as  you  like ;  these  are  the  fees." 

Mr.  Benjamin  Bubb  then  paid  Mr.  Ticehurst,  in  discharge  of  the  bill, 
the  sum  of  21L  ISa.  3(2.,  being  the  221.  is.  lid.  less  Gs.  Sd.  The  6t. 
8(2.  was  deducted,  as  the  deputy  steward  had  no  minutes  of  admission 
to  prepare ;  and  it  was  customary  for  the  attorney  preparing  them  to 
retain  that  sum  for  his  own  use.  Properly  Mr.  Benjamin  Bubb  ought 
to  have  deducted  four  6s.  8(2.,  on  account  and  for  the  use  of  Bubb  k 
Co.,  as  he  prepared  the  four  minutes  of  admission ;  but  by  mistake  he 
deducted  only  one  69.  8(2.  Simultaneously  with  the  check  for  the  fees, 
Mr.  Benjamin  Bubb  handed  Mr.  Ticehurst  a  protest  signed  by  the 
plaintiff"  Traherne,  of  which  the  following  is  a  copy. 

"  To  James  Agg  Gardner,  Esq.,  lord  of  the  manor  of  Cheltenham ;  to 

Edmund   Lambert  Newman,   Esq.,  his   steward;   and   to   Rowland 

James  Ticehurst,  Esq.,  deputy  steward. 

"I,  the  undersigned  George  Traherne,  on  behalf  of  myself  and  of 
John  Frederick  Parry,  Esq.,  do  hereby  protest  against  the  right  of  yon, 
or  either  of  you,  to  charge  us  with  the  payment  of  more  than  two  sets 
of  court  fees  on  our  claim  and  admission,  as  deviseea  under  the  will  of 
the  late  John  Gilbert  Royds,  to  the  property  held  of  the  manor  of 
Cheltenham  of  which  he  died  seised,  hereby  asserting  our  right  to  be 
admitted  as  to  the  premises  to  which  the  said  J.  G.  Royds  was  admitted 
¥Q9Ai  *^^  courts  respectively  holden  for  the  said  manor,  on  the  I3th 
^  February,  1845,  and  the  18th  July,  1833,  by  one  admission, 
both  properties  having  been  formerly  one  tenement  belonging  to  John 
Delabere.     And,  as  to  the  premises  to  which  the  said  J.  G.  Royds  w»3 
admitted  at  courts  respectively  holden  for  the  said  manor  on  the  2d 
September,  1833,  and  the  25th  of  October,  1833,  we  assert  our  right 
to  be  admitted  thereto  by  one  admission,  both  properties  having  formerly 
been  one  tenement  belonging  to  John  Edwards.     And  we  make  the  pay- 
ment of  the  said  two  sets  of  court  fees  on  compulsion,  and  in  order  to 
prevent  the  seizure  of  the  copyhold  tenements  by  the  lord  of  the  manor 
for  want  of  a  tenant.     And,  for  myself  and  on  behalf  of  the  said  F. 
J.  Parry,  I  protest  against  the  charges  made  by  you  of  four  several 
sums  of  six  shillings  and  eight  pence  for  the  admission  of  more  than 
one  person  as  tenant ;  as  also  against  the  fees  charged  by  you  as  pay- 
able in  respect  of  the  abolished  surrender  to  the  use  of  a  will  on  the 
admi^ion  of  a  devisee.     And  we  make  the  payment  of  the  said  foor 
several  sums  of  six  shillings  and  eight  pence,  and  the  said  fees  last 
named,  on  compulsion,  and  to  prevent  a  seizure  as  hereinbefore  stated. 

"Dated  this  14th  day  of  May,  1852." 

(Signed)  "  George  Traherne." 
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The  four  admissions  of  the  plaintiffs  were,  in  due  course,  entered  in 
the  court  roll  books  of  the  manor ;  and  copies  thereof  were  made  out 
on  parchment  duly  stamped  and  signed,  by  Mr.  Gwinnett,  as  the  deputy 
steward.  And,  on  13th  August,  1852,  the  four  copies  of  court  roll  of 
these  admissions  were,  pursuant  to  the  Stamp  Act,  delivered  to  the 
plaintiffs'  attorneys,  with  *whom,  or  with  the  plaintiffs,  the  copies  r^q.jr 
of  court  roll  have  ever  since  remained.  ^ 

The  case  set  out  an  Act  of  Parliament  of  1  C.  1,  c.  1  (Private),  "For 
the  settling  and  confirmation  of  copyhold  estates  and  customs  of  the 
tenants  in  base  tenure  of  the  manor  of  Cheltenham  in  the  county  of 
Gloucester,  and  of  the  manor  of  Ashley,  otherwise  called  Charleton 
Kings,  in  the  said  county,  being  holden  of  the  said  manor  of  Chelten- 
ham, according  to  an  agreement  thereof  made  between  the  King's  most 
excellent  Majesty,  being  then  Prince  of  Wales,  Duke  of  Cornwall  and 
of  York,  and  Earl  of  Chester,  lord  of  the  said  manor  of  Cheltenham, 
and  Giles  Grevill,  Esquire,  lord  of  the  said  manor  of  Ashley,  and  the 
said  copyholders  of  the  sa'id  several  manors." 

The  case  also  referred  to  very  voluminous  extracts  from  the  manor 
books,  which  were  made  a  part  of  the  case. 

It  is  not  necessary  to  set  them  out  in  further  detail,  as  they  became 
material  only  as  bearing  on  the  several  facts  asserted  and  denied 
respecting  the  custom ;  and  as  no  custom,  touching  the  material  points, 
was  in  the  result,  inferred  by  the  Court. 

The  copyholders'  solicitors  in  Cheltenham  have  usually  prepared  their 
own  minutes  of  surrenders  and  admittance.  The  steward  has  been 
accjstomed  to  charge  for  the  minutes  in  the  gross  amount  of  his  fees, 
bat  to  allow  the  solicitor  who  prepared  them  69.  8(2.,  the  fee  for  so 
doing.  The  practice  is,  and  for  about  forty-two  years  last  past  has 
been,  that  the  minutes  of  the  surrender  or  admittance  should  be  a  per- 
fect draft  of  the  surrender  or  admittance  on  the  roll,  so  that,  as  in  the 
present  case,  *the  minutes  being  prepared  by  the  copyholders'  r^qoa 
solicitor,  the  duties  which  devolve  on  the  steward  are  to  search  *-''*' 
the  rolls,  to  ascertain  the  number  of  tenements  of  which  the  testator 
died  seised,  either  in  his  own  right  or  as  trustee  or  mortgagee,  or  other- 
vrise,  and  the  rent  and  heriot  payable  in  respect  of  each  tenement,  and 
to  take  an  abstract  or  extract  thereof;  to  ascertain  the  arrears  of  rent 
due  for  each  tenement;  to  peruse  and  settle  the  minutes  of  admission, 
if  the  steward  does  not  prepare  them ;  to  appoint  and  attend  the  court, 
to  grant  the  admittance,  to  enrol  the  admittance  on  the  court  rolls,  to 
examine  the  same  with  the  minutes,  to  engross  the  copy  of  court  roll 
of  the  admittance,  to  provide  and  prepare  the  parchment  for  the  copy 
of  court  roll,  and  to  get  the  same  duly  stamped,  to  examine  the  stamped 
copy  with  the  court  roll,  and  certify  and  sign  the  same,  and  to  deliver 
5uch  copy  of  court  roll,  within  four  months,  pursuant  to  the  require- 
ments of  the  Stamp  Act. 

TOL.  v.— S6 
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Prior  to  1815,  the  oopjhold  estates  might,  by  the  custom  of  the  manor, 
have  been  surrendered  to  the  use  of  the  will ;  and  it  was  customary  in 
the  said  manor  for  surrenders  to  be  made  in  court,  and  oat  of  court 
before  two  customary  tenants,  to  the  use  of  the  will  of  the  surrenderor. 
Such  surrenders  are  warranted  by  the  custom  of  the  manor,  as  settled 
by  the  statute.  And  fees  were  payable  in  respect  of  surrendering  io 
court  such  estates  to  the  use  of  the  will,  and  for  presenting,  registering, 
and  enrolling  surrenders  made  out  of  court.  The  surrenders  out  of 
court  to  the  use  of  a  will  appear  to  have  been  very  much  more  numerous 
than  the  surrenders  in  court  to  the  use  of  a  will. 
*Q071  *Subsequently  to  1816  (where  a  surrender  to  the  use  of  a  will 
-*  made  before  1815  was  actually  presented),  the  steward  charged 
fees  as  before  referred  to.  Subsequently  to  1815,  and  till  May,  1851, 
with  reference  to  admittances  made  under  wills  made  after  1815,  where 
no  surrender  was  presented,  no  charge  was  made  by  the  steward  either 
in  respect  of  the  surrender  to  the  use  of  a  will,  or  in  respect  of  the 
presenting,  registering,  or  enrolling  such  surrender. 

In  the  ancient  minutes  are  to  be  found  instances  of  the  admissions  of 
joint  tenants,  with  the  fees  marked  thereon.  In  1850,  and  subse- 
quently, the  fee  books  show  that  a  fee  of  69.  8(f.  was  charged  for  each 
joint  tenant  admitted.  In  the  present  case  6a.  8(f.  is  added  to  etch  set 
of  court  fees  in  consequence  of  the  two  plaintiffs  being  admitted  as  joint 
tenants,  making  altogether  12.  6«.  8<2.  more  than  would  have  been 
charged  had  the  devise  been  to  one  person. 

The  case  then  stated  some  facts  as  to  the  surrender  of  the  interest 
of  the  widow  of  J.  G.  Royds,  upon  which  nothing  ultimately  turned. 

The  following  is  a  statement  of  the  bill  of  fees  and  disbursements, 
including  heriots,  rents,  and  fines,  out  of  which  this  action  arose,  show- 
ing, in  the  first  column,  the  sums  which  the  plaintiffs  do  not  seek  to 
recover,  and,  in  the  second  column,  those  which  the  plaintiffs  do  seek  to 
recover. 
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^28*]  *«  1852,  May  14.    Proclamation 
Court  fees,  as  on  sorrender  by  the  late  J.  G 

Royds,  to  the  use  of  his  will 
Court  fees  on  your  claim  and  admissioni  charged 

in  the  bill  at  82.  3«.  6(2.       ..         . 
Excess  of  fee  on  first  admission      •        , 

Heriot  and  fines 

Homage  and  crier  •         .         •         . 
Stamp  and  parchment    •         •         •         . 
Arrears  of  rent  to  Michaelmas  1851 
Court  fees  on  second  claim  and  admission 
Heriot  and  fine  on  second  tenement 
Homage  and  crier  •        •        •        , 

Stamp  and  parchment    .... 
Arrears  of  rent  on  second  tenement  to  Mich 

aelmas  1851 

Court  fees  on  third  claim  and  admission 
Heriot  and  fine  on  third  tenement 
Homage  and  crier  .... 

Stamp  and  parchment  ,        .        ,        . 
Arrears  of  rent  on  third  tenement  of  Michael 

mas  1851  •         •        •        •        • 

Court  fees  on  fourth  claim  and  admission 
Heriot  and  fine  on  fourth  tenement 
Stamp  and  parchment  • 
Arrears  of  rent  on  fourth  tenement  to  Michael 

mas  1851           •        .         •         .         . 
Enrolling  will 


0    3    0 
2  16  10 


0    6    8 


8    3    6 


£    ».    d. 

2  16  10 

0    0    7J 
0    4    6 
15    0 
0    0    9 

0    0    5 

0    16 

0    13 

0    2     3 

0    0    2J 

0     2    3 
0    7    6 

X5    8    1 

0  4 

1  5 


6 
0 


3    8    6 


0  4 

1  5 


6 
0 


8 
1 


3    6 
5    0 


0    7    6 


jG17    1    0 


*It  is  agreed  that  no  objection  is  to  be  taken  by  tbe  defendants  r^nog 
on  the  ground  that  the  action  ought  to  have  been  brought  against  *• 
one  of  the  defendants  instead  of  both.     And  that  the  plaintiffs  shall 
not  be  entitled  to  a  verdict  for  the  money  omitted  to  have  been  deducted 
or  overpaid  by  the  mistake  before  adverted  to. 

The  questions  for  the  opinion  of  the  Court  are : 

Whether  the  action  can  be  maintained  by  the  plaintiffs  at  all ;  and, 
/f  it  can  be,  whether  it  is  maintainable  by  the  plaintiffs  against  the 
defendants  or  either  of  them  under  the  circumstances  above  stated. 

Assuming  the  action  to  be  maintainable  against  the  defendants,  or 
either  of  them,  then  the  following  questions  are  raised. 

Ist.  Whether  the  lord  was  bound  to  admit  the  plaintiffs  to  all  the 
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customary  messuages,  lands,  and  tenements  of  which  the  testator  J.  G. 
Royds  died  seised,  by  one  admission  and  on  payment  of  one  set  of  fees, 
in  accordance  with  the  form  of  claim  prepared  by  their  solicitors  (set 
forth  antfe,  p.  918). 

2d.  Whether  the  lord  was  bound  to  admit  the  plaintiffs  on  payment 
of  one  admission  stamp. 

3d.  If  not  bound  to  admit  the  plaintiffs  as  mentioned  in  question  1, 
whether  the  lord  was  bound  to  admit  them  by  two  admissions ;  and,  in 
that  case,  on  payment  of  what  fees  and  stamp  duties. 

4th.  Whether  the  lord  was  entitled  to  require  lawfully  four  admit- 
tances ;  and,  in  such  case,  upon  payment  of  what  fees. 

5th.  Whether  the  steward  was  entitled  to  charge  any  and  what  fee  as 
on  a  surrender  to  the  use  of  the  will  of  the  testator  J.  G.  Royds. 
*Q^m       *6th.  Whether  the  steward  was  entitled  to  a  separate  fee  on 
^  the  admission  of  each  joint  tenant. 

Should  the  Court  be  of  opinion  that  the  action  cannot  be  maintained 
at  all,  or  that  it  cannot  be  maintained  against  the  defendants,  or  either 
of  them,  then  the  verdict  for  the  plaintiffs  is  to  be  set  aside  and  a  ver- 
dict to  be  entered  for  the  defendants. 

Should  the  Court  be  of  opinion  that  the  action  is  maintainable,  and 
that  the  lord  was  bound  to  admi?  the  plaintiffs  under  one  admittance, 
as  mentioned  in  the  first  question,  then  the  verdict  is  to  be  entered  for 
such  a  sum  (if  any)  as  the  Court  shall  decide  to  have  been  in  that  case 
overpaid  and  recoverable  back  again  in  this  action,  under  the  circum- 
stances stated. 

Should  the  Court  be  of  opinion  that  the  action  is  maintainable,  and 
that  the  lord  was  bound  to  admit  the  plaintiffs  on  payment  of  one  admis- 
sion stamp,  then  a  verdict  is  to  be  entered  for  the  plaintiffs  for  the 
amount  overpaid  for  admission  stamps. 

Should  the  Court  be  of  opinion  that  the  action  is  maintainable,  and 
that  the  lord  was  bound  to  admit  by  two  admittances,  as  mentioned  in 
the  third  question,  and  on  payment  of  the  fees  applicable  to  two  admit- 
tances, then  the  verdict  is  to  be  entered  for  the  plaintiffs  for  such 
amount,  if  any,  as  the  Court  shall  decide  to  have  been  in  that  case  over- 
paid and  recoverable  back  again  in  this  action. 

Should  the  Court  be  of  opinion  that  the  action  is  maintainable,  and 
that  the  lord  was  entitled  to  require  four  several  admissions,  but  that 
the  fees  demanded  and  paid  in  respect  of  such  admittances  were  exces- 
sive, then  the  verdict  is  to  be  entered  for  the  plaintiffs  for  the 
'''amount  which  the  Court  shall  decide  to  have  been  in  that  case 
overpaid  and  recoverable  back  again  in  this  action. 

Should  the  Court  be  of  opinion  that  neither  the  lord  nor  his  steward 
was  entitled  to  demand  a  fee  claimed  and  paid  as  on  a  surrender  to  the 
use  of  a  will,  and  that  the  amount  or  excess  is  recoverable  back  again 
in  this  action,  then  the  verdict  is  to  be  entered  for  the  amount  or  the 
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excess,  as  the  case  may  be,  paid  by  the  plaintiffs  in  respect  of  such  sur- 
render and  recoverable  back  again  in  this  action. 

Should  the  Court  be  of  opinion  that  the  action  is  maintainable,  and 
that  the  lord  or  his  steward  was  not  entitled  to  demand  a  separate  fee 
of  68.  8d.  in  respect  of  the  admission  of  Mr.  Parry  as  joint  tenant, 
then  a  verdict  is  to  be  entered  for  the  plaintiffs  in  respect  of  such  over- 
charge, if  the  same  be  recoverable  back  again  in  this  action  under  the 
circumstances  stated. 

Should  it  become  necessary  to  ascertain  the  reasonableness  of  the 
charges,  the  Court  is  to  have  full  power  to  direct  one  of  the  Masters  to 
take  evidence  on  this  point  as  the  Court  may  direct. 

The  Court  is  to  have  the  power  of  certifying  in  all  respects  as  the 
learned  Judge  who  tried  the  cause  would  have  had,  and  to  draw  any 
inferences  of  fact  which  a  jury  might  properly  draw. 

Whateley^  for  the  plaintiffs.(a) — Assuming  that  there  was  no  right  to 
demand  the  payments  in  question,  the  plaintiffs  are  entitled  to  recover 
back  the  money  in  this  *form  of  action.  The  demand  of  admit-  rjicoqo 
tance,  and  refusal,  out  of  court,  have  the  same  effect  as  if  they  ^ 
took  place  in  court ;  Doe  dem.  Burrell  v.  Bellamy,  2  M.  &  S.  87  (E.  C. 
L.  R.  vol.  28).  The  admittance  was  refused  till  the  payments  were 
made.  In  Astley  v.  Reynolds,  2  Str.  915,  the  plaintiff  paid  to  the  de- 
fendant money,  which  the  plaintiff  knew  that  he  was  not  bound  to  pay, 
in  order  to  get  from  the  defendant  goods  belonging  to  the  plaintiff,  de- 
tained by  the  defendant  until  the  payment  of  the  money  claimed :  and 
it  was  held  that  for  this  the  plaintiff  might  maintain  money  had  and 
received.  So,  where  a  mayor  demanded  payment  of  a  fee,  before  he 
would  grant  a  publican's  license,  and  the  fee  was  paid,  but  it  turned  out 
that  no  such  fee  was  payable  of  right,  it  was  held  that  the  party  who 
had  paid  might  recover  the  money  from  the  mayor ;  Morgan  v.  Palmer, 
2  B.  &  C.  729  (E.  C.  L.  R.  vol.  9).  Such  payments  are  not  voluntary. 
By  Stat.  48  G.  8,  c.  149,  s.  34,  the  steward  may  refuse  to  accept  a  sur- 
render or  grant  an  admittance  till  his  lawful  fees  and  the  stamp  duties 
are  paid.  Here,  in  default  of  admittance,  a  forfeiture  would  have  ac- 
crued in  two  days.  It  is  not  important  that  the  plaintiffs  might  have 
obtained  a  mandamus  for  admittance  without  payment  of  fines :  the 
money  was  not  the  less  exacted  colore  officii. 

Next,  as  to  the  question  how  many  admittances  the  lord  was  entitled 
to  require.  It  appears  that  there  are  four  copyhold  tenements,  of  which 
two  formerly  were  comprised  in  one,  and  two  in  another  one.  They  now 
all  four  coalesce,  a  single  party  being  entitled  to  all,  and  demanding 
admittance ;  and  the  plaintiffs  contend  that  there  should  be  either  one 
admittance  for  the  whole,  or  at  any  rate  only,  two,  that  is,  one  admit- 

{a)  The  argument  oommenced  on  an  earlier  day  in  this  Term,  January  22d,  before  Lord  Camp- 
bell, C.  J.,  Coleridge  and  Wightman,  Js. ;  continued  on  January  23d,  before  the  same  Jndgei  • 
And  wa^  conoladed  on  thii  day. 
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^  --  tance  in  respect  *of  all  formerly  comprised  in  a  single  tenement. 
^  In  the  first  place,  the  records  of  the  manor  show  that,  according 
to  the  custom  of  the  manor,  there  ought  to  be  one  admittance  only. 
(He  then  discussed  the  documentary  evidence.)  Independently  of  cus- 
tom, at  any  rate  no  more  than  two  admittances  are  necessary.  In  Attree 
V.  Scutt,  6  East,  476,  it  was  held  that,  where  a  single  copyhold  tene- 
ment, liable  to  a  heriot,  was  devised  to  tenants  in  common,  each  tenant  ^ 
must  be  severally  admitted  and  each  pay  a  heriot  and  fees  for  admis- 
sion ;  and  that,  even  where  all  the  interests  became  afterwards  rested 
in  a  single  person,  the  holdings  remained  several,  and  each  person  must 
be  admitted  severally  as  to  each  interest,  and  still  pay  a  several  heriot 
and  fees.  But  that  case  must  be  considered  as  overruled  by  Garland  r. 
Jekyll,  2  Bing.  278  (E.  C.  L.  R.  vol.  9),  and  HoUoway  v.  Berkeley,  6 
B.  &  C.  2  (E.  C.  L.  R.  vol.  18),  in  both  of  which  cases  it  was  held  that, 
after  the  reunion,  one  heriot  only  is  payable :  and  in  this  manor,  fixed 
money  payments  appearing  to  be  payable  in  respect  of  the  heriots, 
there  would  not  be  any  inconvenience,  even  while  the  division  continued, 
in  paying  proportional  sums  for  each  separate  part,  though,  where  the 
heriot  is  to  be  taken  in  kind,  no  such  apportionment  is  practicable.  It 
is  true  that  in  neither  of  the  cases  last  mentioned  was  the  land  divided 
into  distinct  portions  held  severally  as  in  the  case  here :  and  in  Hollo* 
way  V.  Berkeley  the  Court  expressly  abstained  from  deciding  the  ques* 
tion.  But  the  analogy  between  the  two  cases  seems  to  be  complete. 
The  title  to  each  tenant  may  always  be  distinctly  traced  by  an  index 
or  register  of  the  manor. 

*Q^il  Then,  as  to  the  stamps.  If  the  argument  on  the  last  *point 
^  be  correct,  one  stamp  only  is  wanted.  In  Attree  v.  Scutt,  Lord 
Ellenborough  said :  <<  The  interests  of  the  steward  and  the  revenue  are 
merely  consequential  to  that  of  the  lord,  to  which  alone  we  can  look 
in  this  case.  The  only  question  is.  Whether  there  be  a  legal  reunion 
of  the  different  parts  of  that  which  was  formerly  one  tenement.'*  [Lord 
Campbell,  C.  J. — If  too  much  has  been  claimed  and  paid  for  stamps, 
can  that  be  recovered  back  as  money  had  and  received  ?J  The  payment 
was  as  compulsory  in  this  instance  as  in  that  of  the  number  of  admit- 
tances. By  Stat.  55  Q.  8,  c.  184,  Schedule,  Part  I.,  Copynoldy  the  duty 
is  to  be  paid  in  respect  of  each  admittance.  By  stat.  87  6.  8,  c.  90, 
8.  11,  it  was  imposed  in  respect  of  each  tenement ;  that  statute  was  re- 
pealed by  Stat.  44  G.  8,  c.  98,  s.  l.(a)  In  Evans  v.  Upsher,  16  M.  & 
W.  675,t  though  sixteen  fees  for  one  admittance  in  respect  of  sixteen 
tenements  were  held  to  be  payable,  a  stamp  as  for  one  admittance  only 
was  paid. 

As  to  the  steward's  fe^s.  The  remark  of  Lord  Ellenborough,  already 
cited,  in  Attree  v,  Scutt,  6  East,  480,  applies  to  this  question  also. 
The  custom  could  not  be  called  in  aid  on  behalf  of  the  steward;  for 

(a)  See  ib.  Schedule  (A.),  Admitanet  to  any  copyhold  landf  Sc 
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'»  111  ,  - 

there  could  be  no  custom  to  disinberit  for  non-payment  of  fees.  But 
here  no  custom  to  cbarge  several  fees  in  such  a  case  appears.  (Ho 
then  discussed  the  evidence  as  to  the  custom.)  In  Evans  v,  Upsher, 
where  the  fees  were  held  to  be  payable  as  in  respect  of  sixteen  admit- 
tances, the  decision  turned  entirely  on  the  custom  as  affecting  the  spe- 
cial Act  of  Parliament.  The  steward's  charge,  therefore,  even  if  there 
are  to  be  four  admittances,  '^must  be  on  a  quantum  meruit:  Ev-  p^qq^ 
erest  v.  Glyn^  6  Taunt.  425 :  which  case  shows  that,  even  if  it  ^ 
were  necessary  here  to  have  four  separate  instruments  of  admittance 
(which  it  clearly  was  not),  the  fees  for  preparing  the  four  admittances 
are  not  to  be  four  times  as  large  as  the  fee  for  preparing  one,  inasmuch 
as  there  would  be  less  trouble  in  preparing  the  last  three  than  in  pre- 
paring the  first.  But,  on  th«  authorities  already  cited,  one  only  ad- 
mittance is  requisite,  and  therefore  only  one  fee  demandable. 

The  fee  charged  on  the  surrender  to  the  use  of  the  will  is  supposed 
to  be  supported  by  stat.  55  G-.  3,  c.  192.  That  statute,  by  sect.  1, 
makes  a  surrender  to  the  use  of  a  will  unnecessary,  but,  by  sect.  2, 
requires,  before  admittance,  the  payiaent  of  such  stamp  duty  and  fees 
as  would  have  been  lawfully  payable  in  the  case  of  a  surrender.  Here, 
in  the  case  of  surrenders  out  of  court,  which  was  much  the  more  com- 
mon usage,  no  fees  were  payable. 

The  fee  for  the  admission  of  joint  tenants  must  also,  in  the  absence 
of  custom,  be  regulated  by  the  quantum  meruit :  and  the  admittance 
of  two  joint  tenants  occasions  no  more  labour  than  the  admittance  of 
one.  There  is  here  no  evidence  to  show  an  ancient  custom  to  make  the 
additional  charge.     (He  then  discussed  the  evidence.) 

Sir  Fitzroy  Kelly^  contrd.. — So  far  as  the  payments  were  made,  under 
protest,  because  the  admittance  was  refused,  they  were  not  voluntary; 
and  the  action  would  lie  in  this  respect.  But  here,  on  the  14th  of  May, 
1852,  the  plaintiffs  protested,  not  against  all  the  four  payments,  but 
only  as  against  payments  in  respect  of  more  than  *two  tone-  r^qo^ 
ments.  The  action  therefore,  at  any  rate,  can  be  maintained  ^ 
only  for  the  excess,  if  there  be  one,  in  respect  of  two. 

As  to  the  lord's  right  to  several  admittances.  [Coleridge,  J. — If 
you  could  treat  these  all  as  several  tenements,  would  not  that  be  much 
like  creating  copyholds  within  the  time  of  legal  memory  ?]  This  is  not 
the  case  of  a  tenement  being  divided  into  parts,  and  then  the  several 
parts  coming  to  one  person ;  the  parts  do  not  all  come  to  the  same 
person,  but  only  portions  of  such  parts.  To  apply  a  single  admittance 
to  such  parts  would  have  the  effect  of  confounding  the  registration  of 
titles,  and  would,  in  fact,  much  increase  the  trouble  of  the  lord  or  those 
who  represent  him.  The  cases  of  heriots,  Garland  v.  Jekyll,  2  Bing. 
273  (E.  C.  L.  R.  vol.  9),  and  Holloway  v.  Berkeley,  6  B.  &  C.  2  (E.  0. 
L.  R.  vol.  9),  do  not  affect  the  question  as  to  the  number  of  admittances. 
Indeed  it  is  doubtful,  even  after  those  decisions,  whether,  when  the  lord 
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has  once  had  actual  perception  of  several  heriots,  any  reunion  of  the 
tenements  can  reduce  his  right  to  that  of  claiming  one  heriot  only ;  for 
that  state  of  facts  did  not  exist  in  either  of  those  two  cases. 

As  to  the  fees.  No  custom  appears  to  be  established  either  way. 
But  that  the  fees  received  by  the  steward  ought  to  be  larger  where 
there  are  admittances  for  four  tenements  than  where  there  is  only  an 
admittance  for  one,  is  obvious,  upon  the  principles  laid  down  in  Everest 
V.  Glyn,  6  Taunt.  425  (E.  C.  L.  R.  vol.  1),  inasmuch  as  the  labour  is 
much  greater  in  the  one  case  than  in  the  other.  The  steward  is  entitled 
to  require  that  the  tenenients  be  fully  set  out  in  the  instrument ;  Regina 
V.  The  Lord  of  Manor  of  Bishop's  Stoke,  8  Dowl.  P.  C.  608.  Now  the 
*Q^71  ^^^^^^®  ^^  examining  the  particulars  *as  to  a  second,  third,  or 
-'  fourth  tenement  is  as  great  as  that  respecting  a  first  tenement : 
and  in  that  case  Coleridge,  J.,  said :  «  The  amount  of  the  fees  would 
necessarily  vary,  and  not  unreasonably,  when  the  length  of  the  sur- 
render  increases.''  In  Regina  v.  Eton  College,  8  Q.  B.  526  (E.  C.  L. 
B.  vol.  55),  a  copyhold  tenement  was  devised  to  one  for  life,  remainder 
to  five  as  tenants  in  common :  tl^e  tenant  for  lifb  died ;  and  the  five 
severally  surrendered  to  the  use  of  B.  in  fee ;  and  the  lord  accepted 
the  surrender :  it  was  held  that  B.,  on  admittance,  must  pay  five  fees, 
and  that  there  must  be  five  stamps. 

The  question  as  to  the  stamps  seems  to  be  the  same  as  that  as  to  the 
number  of  admittances,  as  the  case  last  cited  proves. 

As  to  the  surrender,  the  reasonable  mode  of  applying  stat.  55  6.  3, 
c.  192,  s.  2,  seems  to  be  to  allow  to  the  lord  what  he  would  have  had  if 
the  regular  mode  of  surrendering,  which  is  in  Court,  had  been  followed. 
But,  at  any  rate,  the  steward  must  have  been  paid  for  the  labour  of 
receiving  the  presentment,  registering  and  enrolling,  in  the  case  of  sur- 
renders made  out  of  court;  and  he  must  be  compensated  on  that 
supposition. 

As  to  the  joint  tenants,  why  should  not  the  steward  receive  a  fee  in 
respect  of  each  interest  to  which  he  gives  effect  by  his  act  ?  [Lord 
Campbell,  C.  J. — How  does  the  number  of  joint  tenants  increase  the 
trouble  of  the  steward  ?] 

Whatelet/y  in  reply. — As  to  the  first  point :  the  terms  of  the  protest 
are  unimportant.  In  fact  no  protest  at  all  was  necessary,  the  payments 
having  been  exacted  colore  officii ;  Steele  v.  Williams,  8  Exch.  625.t 
i^qoQ-]  *^^  ^^®  absence  of  special  custom,  the  ordinary  practice  would 
-^  appear  to  be  to  admit  a  single  person  by  one  admittance  to  seve> 
ral  copyhold  tenements  which  have  devolved  upon  him  simultaneously : 
that  seems  to  have  been  done  in  the  case  of  Taverner  and  Cromwell,  4 
Rep.  27  a,  and  (in  obedience  to  a  mandamus)  in  Roe  dem.  Conolly  9. 
Vernon,  5  East,  51,  58.  [Lord  Campbell,  C.  J. — As  to  the  decisions 
respecting  heriots,  I  think  that,  whether  the  heriot  be  rendered  in  kind 
or  in  money,  the  tenements,  when  severed,  become  several  tenements. 
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Here  the  doctrine  of  consolidation  or  aggregation,  on  reunion,  does  not 
arise ;  for  in  no  instance  has  the  whole  of  a  tenement  which  has  heen 
severed  com&  together  into  one  hand.  Wightman,  J. — If  the  tenant 
offered  to  pay  the  fine  for  one  portion  but  refu&ed  to  pay  for  the  other, 
would  he  forfeit  both?]  He  would  not. (a)  [Wightman,  J. — That  is 
so :  but  does  not  that  show  that  the  two  do  not  constitute  a  single 
tenement  ?] 

Lord  Campbell,  C.  J. — We  are  now  prepared  to  answer  the  several 
questions  which  are  proposed  to  us  in  this  case.  I  would,  in  the  first 
place,  observe  that  we  are  by  no  means  to  be  supposed  to  sanction  the 
practice  which  has  prevailed  in  this  manor :  it  seems  to  be  too  much 
considered  that  manors  are  kept  up  for  the  purpose  of  exacting  the 
fees.  As  to  the  quantum,  it  will  be  for  the  master  to  determine,  we 
laying  down  the  principle,  and  taking  care  that  no  injury  accrues  to 
the  lord,  the  steward,  or  the  tenants.  It  is  of  very  great  importance 
that  the  registry  of  the  title  should  be  kept  '^clear.  I  do  not  r^cooq 
expect  myself  to  see  copyholds  abolished,  though  I  trust  they  ^ 
may  be  abolished  at  no  remote  time.  While,  however,  they  exist,  the 
practice  respecting  them  must  be  kept  up  according  to  law.  The  first 
question  is,  Whether  these  payments,  so  far  as  the  demand  for  them  was 
not  warranted,  were  voluntary.  I  think  they  were  not ;  and  that  an 
action  lies  for  whatever  has  been  exacted  without  just  cause.  It  would 
be  strange  to  hold  that  a  party  who  was  vehemently  insisting  on  being 
admitted  by  a  single  admittance  should  be  considered  as  voluntarily 
assenting  to  pay  for  four.  I  do  not  think  the  original  resistance  has 
been  done  away  by  the  expressions  in  the  protest.  Then  comes  the 
question,  whether  the  lord  was  bound  to  admit  to  all  four  tenements  by 
a  single  admittance.  I  am  of  opinion  that  he  was  not.  There  were 
four  several  tenements.  Was  any  custom  proved  that  in  this  manor,, 
when  four  tenements  unite  in  the  hands  of  a  single  person,  he  may  be^ 
admitted  to  all  by  a  single  admittance  ?  I  think  the  evidence  before  us 
proved  no  such  custom;  the  variances  in  practice  were  too  great. 
Then,  in  the  absence  of  custom,  by  copyhold  law  there  must  be  an 
admittance  for  each  separate  tenement;  and  whether  the  tenemeats 
were  separate  originally  or  had  become  so  by  subdivision  is,  I  think, 
immaterial.  It  is  conceded  too  that,  in  the  present  instance,  the  vfhoh 
of  neither  of  the  two  original  tenements  has  coalesced  in  a  single  hand. 
Therefore,  whether  the  admittances  be  drawn  on  a  single  paper  or  not, 
there  must  be  that  which  will  enure  as  four  separate  admittances,  show- 
ing the  title  and  other  particulars  as  to  each  tenement.  Next,  there 
must  be  clearly  several  stamps,  because  there  must  be  several  admit- 
tances. On  the  question  respecting  the  fees,  it  is  clear  that  no  r:^q40 
*cu8tomary  fee  has  been  proved.  A  fee  of  13«.  4d.  clearly  is-  ^ 
rank:  no  such  fee  could  have  been  paid  in  the  time  of  Richard  the 

(a)  oee  Taverner  and  Crouwell,  4  Rep.  27  a  ;  Hubart  and  HammoDd,  4  Rcc<  27  br  2J^  a. 


940  TRAIIERNE  v.  GARDNER.     H.  T.  1856. 

, * . 

First ;  and  the  payments  have  in  fact  varied,  and  have  now  risen  to  an 
amount  which  must  be  repressed.  Our  guide  must  be  the  case  of 
Everest  v.  Glyn,  6  Taunt.  425  (E.  C.  L.  R.  vol.  1).  The  steward  L«  to 
be  paid  on  a  quantum  meruit ;  the  master  must  decide  the  amonnt :  but 
the  sums  here  exacted  seem  to  me  monstrously  excessive.  £verest  r. 
Glyn  shows  that  for  the  increase  of  the  number  of  admittances  the 
steward  is  to  be  paid  only  in  proportion  to  the  increase  of  his  labour. 
But,  as  there  is  some  increase  in  labour,  there  must  be  some  increase  in 
fees.  There  must  be  of  course  more  trouble  when  there  are  twenty 
admittances  than  when  there  is  only  one:  we  cannot  say  what  the 
increase  is:  the  officer  of  the  Court  must  determine  it.  llext,  the 
steward  is  clearly  entitled  to  compensation  for  the  absence  of  a  snr* 
render  to  the  use  of  a  will.  Stat.  55  G.  3,  c.  192,  s.  2,  carefully  pro* 
tected  the  vested  rights  of  the  stewards.  It  appears  that  here,  before 
the  Act,  the  surrender  might  have  been  made  either  in  court  or  oat  of 
court :  it  seems  to  me  that  the  labour  of  the  steward  would  be  almost 
the  same  in  each  case,  whether  the  surrender  was  made  in  court  and 
then  registered  and  enrolled,  or  out  of  court  and  then  presented  in 
•court  and  registered  and  enrolled.  The  officers  of  this  Court  will  have 
mo  difficulty  in  iBxing  the  quantum  meruit.  Since,  on  the  assumption 
of  the  work  being  actually  done,  the  labour  would  have  been  the  aame 
ia  either  mode  of  doing  it,  the  compensation  should  be  the  same.  As 
*Qi11  ^^  ^^^  claim  for  a  fee  in  respect  '^of  each  joint  tenant,  no  foanda- 
^  tion  for  that  claim  is  shown  by  the  custom ;  and  there  is  no  rule 
in  the  general  copyhold  law  to  that  effect ;  nor  is  any  additional  labour 
incurred.  The  plaintiffs,  therefore,  are  entitled  to  recover  what  baa 
been  paid  in  respect  of  that  claim. 

CoLBRiDQE,  J. — I  come  to  the  same  conclusions.     Assuming   the 
mondy  here  to  be  itnproperly  cl)&imed,  the  action  is  maintainable  unless 
the  payment  was  voluntary.     Now,  as  to  that,  the  question  has  only 
been  whether  the  payment  has  been  voluntary  as  to  all  or  as  to  a  part 
only.     In  determining  this  question,  we  are  in  the  character  of  jury- 
men.     No  doubt  the  money  was  paid  against  the  will  of  the  party :  but 
was  it  compulsory  in  a  legal  sense  ?    The  defendants  rely  on  the  Ian* 
guage  of  the  protest :  but  that  is  to  look  at  only  one  part  of  the  evi- 
dence :  it  is  clear,  on  the  whole  evidence,  that  the  plaintiffs  were  as 
little  minded  to  pay  one  part  of  the  money  as  the  other.     There  might 
have  been  some  doubt  if  the  lord  had  assented  to  the  payment  of  part ; 
but  he  refused  the  offer ;  and  the  whole  payment  was  compulsory.     It 
comes  therefore  to  the  question,  whether  the  lord  has  received  too  much. 
I  think  the  lord  was  entitled  to  require  four  admittances.     If  a  con* 
trary  custom  had  in  fact  been  made  out,  I  am  not  prepared  to  say  that 
it  might  not  be  maintained.     Still  sucb  a  custom  is  so  mnch  in  deroga- 
tion of  the  principles  of  copyhold  law  that  it  ought  to  be  made  out 
very  clearly ;  and  to  my  mind  that  has  not  been  done.    Mr.  WhaUJeg 
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Bays  that,  if  an  individual  has  become  owner  of  no  matter  how  many 
tenements  and  parcels  of  tenements,  his  general  devisee  may  demand 
a  single  general  admittance  to  all  the  tenements  of  whioh  he  r^^q lo 
*died  seised.  It  is  added,  however,  that  also  all  the  tenements  *- 
mnst  be  enumerated  in  the  admittance.  I  will  only  say  that,  even  with 
this  addition,  the  admittance  in  my  opinion  is  not  good  :  such  a  general 
form,  if  allowed,  goes  to  defeat  the  principle  on  which  the  copyhold  law 
rests ;  which  is,  not  merely  that  the  roll  should  be  a  register,  but  that 
the  title  to  every  tenement  should  appear  on  both  the  roll  and  the  copy. 
It  is  said  to  be  equally  convenient,  because  the  lord  may  keep  a  regis* 
ter,  or  rather  an  index,  by  which  the  tenements  and  parcels  may  be 
pointed  out.  But  that  strikes  at  the  very  foundation  of  the  utility  of 
the  copy.  The  custom,  therefore,  should  be  clearly  made  out ;  and  I 
cannot  but  observe  that,  if  the  rolls  of  this  manor  do  not  contain  the 
requisite  evidence  of  title,  it  is  a  great  abuse.  I  do  not  enter  into  the 
question  as  to  the  reunion  of  all  the  parts  into  which  a  single  tenement 
has  been  severed;  the  facts  of  this  case  do  not  raise  that  question. 
But,  if  a  single  tenement  be  parcelled  into  several  portions,  during  the 
severance  each  alienee  holds,  not  of  the  alienor,  but  of  the  lord.  80 
that  there  are  here  four  tenements ;  and  there  must  be  four  admittances ; 
though  it  is  not  necessary  that  they  should  be  on  different  papers.  The 
steward  will  not  be  entitled  to  fewer  fees ;  but  the  amount,  no  custom 
as  to  this  being  proved,  will  depend  upon  the  quantum  meruit.  It  may 
well  be  that,  when  several  are  on  one  paper,  there  will  be  less  labour ; 
but  the  gradation  of  the  amount  will  be  for  the  master.  It  follows 
from  what  I  have  said  that  there  must  be  stamps  for  four  admittances. 
As  to  the  surrender  to  the  use  of  the  will,  the  only  difficulty  is  in  say- 
ing what  kind  of  work  we  must  suppose  to  have  been  done  for  which 
compensation  is  to  be  given.  If  the  kind  of  work  makes  no  dif-  r^g^o 
ference  *as  to  the  fee,  it  is  of  course  immaterial  on  what  prin-  *- 
ciple  the  compensation  is  assessed ;  and  I  collect  that  that  is  so  here. 
As  to  the  claim  of  a  separate  fee  in  the  case  of  each  joint  tenant,  it  is 
a  pure  abuse:  the  lord  is  entitled  to  a  different  fine  in  the  case  of  joint 
tenants ;  but  the  steward  is  not  entitled  to  separate  fees. 

WiGHTMAN',  J. — I  concur :  and  I  have  only  to  add  one  remark  as  to 
the  point  taken  by  Sir  Fitzroy  KeUy^  that  two  of  the  payments  were 
voluntary.  The  plaintiffs  originally  insisted  that  they  ought  to  pay  in 
respect  of  one  admittance,  whether  there  were  several  admittances  or 
not ;  the  steward  insisted  on  payments  in  respect  of  four :  and  I  agree 
that  he  had  the  right  to  do  so.  But,  upon  his  so  insisting,  the  plaintiffs, 
though  denying  the  right  to  pay  in  respect  of  more  than  one,  offered  to 
pay  in  respect  of  two.  Had  the  steward  accepted  that  offer,  the  plain- 
tiffs could  not  have  turned  round  upon  him  and  complained  that  they 
were  made  to  pay  in  respect  of  two ;  but  the  offer  was  not  accepted ;  and 
therefore  the  plaintiffs  stood  on  the  claim  on  the  whole.     It  is  true  that 
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a  mandamus  will  go  to  compel  an  admittance  without  any  payment ;  but 
a  payment  by  a  tenant  demanding  admittance  is  made  by  him  under 
compulsion  sufficient  to  entitle  him  to  recover  the  excess. 

(Crompton,  J.,  having  heard  only  part  of  the  argument,  gave  no 
opinion.) 

Judgment  for  plaintiffs,  the  amount  to  be  settled  by  the  Master. 


*944]  *The  QUEEN  v.  FREKE.    Jan.  26. 

Tho  Bristol  Road  Act  (59  G.  3,  c.  xot.)  exempts  from  tolls  (by  sect^  40)  carts  employed  io  cairTTicg 
"mould,  dang,  soil,  marl,  manure,  or  oompost  employed  in  husbandry  for  manarin;  t.v 
improving  land."  Held :  that  this  exemption  includes  soil  carried  by  the  owner  to  be  de- 
posited in  a  place  belonging  to  himself  and  there  sold  for  the  purpose  of  its  being  employed 
as  manure  by  others. 

And  that  the  same  construction  is  applicable  to  the  exemption  contained  in  stat.  5  ^  6  VT.  4,  c. 
18,  s.  1. 

On  appeal  to  the  Quarter  Sessions  for  the  city  and  county  of  Bristol 
against  the  adjudication  after  mentioned,  the  Recorder  reversed  tie 
adjudication,  and  directed  the  repayment,  by  the  respondent  to  the 
appellant,  of  4|(2.,  subject  to  the  opinion  of  this  Court  upon  a  case  whicb 
was  substantially  as  follows. 

The  appeal  was  by  George  Sinnott,  appellant,  against  Stephen  Freke, 
respondent,  and  was  against  an  adjudication  of  certain  justices  of  tLe 
city  and  county  of  Bristol,  on  a  complaint  preferred  against  the  respond- 
ent, under  stat.  59  G.  3,  c.  xcv.  (local  and  personal,  public,  *'  For 
repairing,  widening,  and  improving  the  several  roads  round  the  city  of 
Bristol,  and  for  making  certain  new  lines  of  road  to  communicate  with 
the  same.")  The  complaint  was  for  the  exaction  of  the  toll  of  4JJ.  for 
passing  through  a  turnpike  gate ;  and  the  justices  had  dismissed  it. 

The  respondent  is  the  collector  of  tolls  at  the  toll-gate  at  West  Strcc: 
within  the  city  and  county  of  Bristol,  representing  the  trustees  of  the 
Bristol  turnpikes  appointed  under  the  aforesaid  local  Act ;  the  toll-gato 
being  within  the  provisions  of  the  said  Act,  and  within  the  jurisdiction 
of  the  trustees.  The  appellant  is  a  dust  contractor  with  the  Local  Board 
of  Health  for  the  said  city  and  county,  and  is  bound,  by  his  contract 
*Q4.^1  ^^^  ^^  ^^^^  Local  Board,  among  other  things,  to  sweep  and 
■'  *cleanse  certain  streets,  cab  stands,  and  roads  in  the  same  city, 
and  to  carry  away  and  convey  in  carts  the  sweepings  of  such  streets, 
cab  stands,  and  roads,  to  a  place  beyond  the  boundaries  of  the  said  city. 
On  19th  October,  1854,  the  respondent  demanded  and  took  of  and  from 
the  appellant,  under  protest,  at  the  said  toll-gate  at  West  Street^  the 
sum  of  4^(2.,  as  the  toll  payable  in  respect  of  a  cart  of  the  appellant, 
drawn  by  one  horse,  which  was  then  conveying  a  load  of  street  sweep- 
ings to  a  place  of  deposit  for  the  same,  belonging  to  the  appellants, 
without  the  said  city. 
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The  cart  contained  nothing  but  street  sweepings.  Such  street  sweep- 
ings form  manure  for  land,  and  are  conveyed  by  the  appellant,  in  pur- 
suance of  his  said  contract,  to  the  above-mentioned  place  of  deposit  of 
the  appellant,  and  are  kept  there  by  him  in  a  separate  heap  to  be  used 
or  sold  as  manure.  The  place  of  deposit  adjoins  one  of  the  principal 
turnpike-roads  leading  from  the  city  into  the  country,  is  in  the  imme- 
diate neighbourhood  of  farms  and  extensive  market-gardeners'  grounds, 
and  is  conveniently  situated  for  the  supply  of  farmers  and  others.  The 
appellant  collects  and  conveys  weekly  to  such  place  of  deposit  one  hun- 
dred tons  of  such  street  sweepings,  and  for  such  purpose  uses  a  particular 
description  of  cart.  The  appellant  has  at  such  place  of  deposit  about 
two  and  a  half  acres  of  ground  under  culture,  on  which  he  uses  a  small 
portion  of  street  sweepings,  first  above  mentioned,  as  manure :  but  the 
larger  portion  of  the  collection  is  kept  for  sale  and  sold  as  manure  to 
persons  who  from  time  to  time  purchase  the  same  of  the  appellant  in 
various  quantities  for  such  purpose. 

The  case  then  referred  to  stat.  69  G.  3,  c.  xcv.,  which  *was  r<,Q^/» 
made  part  of  the  case,  and  to  stats.  3  6.  4,  c.  126,  and  5  &  6  W.  ^ 
4,  c.  18. 

Stat.  59  6.  3,  c.  xcv.,  s.  2,  creates  trustees  for  making,  amending, 
maintaining,  &;c.,  the  roads  by  the  Act  intended  to  be  made,  &c. 

Sects.  14,  18,  authorize  the  trustees  to  appoint  collectors  of  tolls. 

Sect.  25  gives  power  to  trustees  and  collectors  to  take  tolls  as  there 
specified. 

Sect.  40.  "  Provided  always,  and  be  it  further  enacted,  that  no  toll 
shall  be  demanded  or  taken  by  virtue  df  this  Act,  of  or  from  any  person 
or  persons,  for  any  horse  or  horses,  or  other  beast  or  cattle,  or  for  any 
wagon,  wain,  cart,  or  other  carriage  employed  in  carrying  or  conveying, 
or  going  empty  to  fetch,  carry,  or  convey,  or  returning  empty  from  car- 
rying or  conveying,  having  been  employed  only  in  carrying  or  conveying 
on  the  same  day,"  stones,  bricks,  or  other  materials  for  certain  purposes, 
seed,  hay,  grass,  &c.,  "  for  the  use  of  the  owner,  and  not  for  sale,  or  not 
sold  or  disposed  of,  but  passing  to  be  laid  up  or  placed  in  the  houses, 
bams,  outhouses,  or  yards,  or  on  the  lands  of  the  owners  thereof,  or  for 
the  ase  of  the  owners  thereof;*'  or  "any  ploughs,  harrows,  or  imple- 
ments of  husbandry,  (unless  laden  also  with  some  other  thing  not  hereby 
exempted  from  toll),  or  any  mould,  dung,  soil,  marl,  manure,  or  compost 
employed  in  husbandry  for  manuring  or  improving  land ;"  with  other 
exemptions  not  material  to  the  present  decision. 

Sect.  46  imposes  penalties  on  collectors  of  tolls  taking  any  toll  not 
authorized  by  the  Act. 

Sect.  103  provides  for  the  recovery  of  penalties  upon  proof  of  the 
offence  before  any  justice  of  the  peace. 

*Sect.  107  gives  to  persons  aggrieved  an  appeal  to  Quarter  r,^Q  «7 
sessions.  *- 
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The  question  for  the  opiDion  of  the  Court  is,  Whether,  under  the  local 
Act  and  the  general  Turnpike  Road  Acts  before  referred  to,  the  appelUnt 
TTas,  under  the  circumstances  above  stated  in  this  case,  exempt  {rem  toU 
in  respect  of  the  said  cart. 

PridMiiXy  in  support  of  the  order  of  Sessions. — The  case  finds  tkt 
the  street  sweepings  are  employed  for  manure ;  the  only  question  is, 
whether  the  exemption  in  sect.  40  of  the  local  Act  is  inapplicable  to 
cases  where  the  manure  is  carried,  not  for  the  purpose  of  its  being  used 
as  manure  by  the  party  carrying,  but  for  the  purpose  of  sale  to  those 
who  will  so  use  it.  Indeed  here  a  part  was  so  used  by  the  party  carrying 
though  the  greater  part  was  sold.  The  general  Act,  5  &  6  W.  4,  c.  18,8. 
1,  enacts :  <<  That  from  and  after  the  1st  day  of  January,  1836,  do  toll 
shall  be  demanded  or  taken  on  any  turnpike  road  for  or  in  respect  of  tcy 
horse,  beast,  cattle,  or  carriage,  when  employed  in  carrying  or  convej- 
ing  only  dung,  soil,  compost,  or  manure  for  land  (save  and  except  lime), 
and  the  necessary  implements  used  for  filling  the  manure,  and  the  cloth 
that  may  have  been  used  in  covering  any  hay,  clover,  or  straw  which 
may  have  been  conveyed.'*  And  sect.  2  provides :  <<  That  nothing  herein 
contained  shall  extend  or  be  construed  to  extend  so  as  to  exempt  any 
wagon,  cart,  or  other  carriage  laden  with  dung  or  manure  for  maDoring 
land,  or  any  horse  or  other  beast  drawing  the  same,  from  any  toll  im- 
posed in  respect  thereof  by  virtue  of  any  local  Act  or  Acts  now  passed 
Qi«l  *whereby  such  toll  has  been  imposed  for  the  maintenance  of  the 
^  roads  therein  respectively  mentioned."  The  clauses  in  both  Acta 
are  directed  to  the  protection  of  the  farmer :  and  it  is  indifferent  to  him 
whether  he  saves  the  toll  by  himself  conveying  the  manure,  or  whether 
he  obtains  it  at  so  much  lower  a  rate  by  the  exemption  enabling  the 
party  who  does  convey  it  to  sell  cheaper.  In  Pratt  v.  Brown,  8  C  & 
P.  244  (E.  C.  L.  R.  vol.  84),  bones,  used  for  manure,  were  held  to  be 
exempted  under  the  general  Act,  though  a  part  were  to  be  sold.  It  is 
true  that  the  point  was  not,  as  far  as  can  be  understood  from  the  report, 
precisely  taken ;  but  it  is  observable  that  there  the  bones,  before  they 
were  used  as  manure,  were  submitted  to  the  process  of  grinding,  after 
they  had  been  conveyed. 

The  Court  then  called  on 

WeUhy^  contr^. — The  local  Act  must  have  the  same  meaning  as  the 
general  Act:  the  word  "employed"  is  indeed  in  the  former  but  notia 
the  latter ;  but  that  can  make  no  difierence.  The  exemption  was  intended 
only  for  manure  in  its  direct  transit  to  the  place  where  it  is  to  be  used  as 
such.  Guano  is  carried  through  Liverpool  for  sale,  and,  when  purchased, 
is  used  as  manure :  but  could  it  be  contended  that  it  was  exempt  from 
toll  while  it  was  being  conveyed  from  the  ship  to  the  place  of  sale? 
[Lord  Campbell,  C.  J. — It  would  be  sold  so  much  the  cheaper  to  the 
party  who  applied  it  as  manure.]  That  is  inapplicable  to  the  present 
case:    the  exemption  would  merely  affect  the  contract  price  in  the 
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bargain  between  the  Local  Board  of  Health  and  the  street  sweeper. 
"^The  general  Act  was  passed  to  remove  the  doubt  as  tp  exemp-  r»Qi o 
lion,  under  stat.  3  G.  4,  c.  126,  s.  32,  of  carts,  &c.,  carrying  ^ 
manure  together  with  certain  other  articles.  But  sect.  2  speaks  of  manure 
carried  ((for  manuring  land;"  and  the  language  is  the  same  in  sect.  40 
of  the  local  Act.  [Wightman,  J. — It  is  here  carried  for  manuring  the 
land :  do  you  say  it  must  be  shot  on  the  land  to  be  manured  ?]  That  is 
not  necessary :  but  it  must  be  carried  by  the  owner  of  the  land  on  which 
it  is  to  be  used.  In  Pratt  v.  Brown  the  question  was  not  raised.  It  is 
true  that  the  words  of  a  statute  imposing  a  tax  are  to  be  construed 
strictly :  but,  where  a  tax  is  clearly  imposed,  clauses  giving  an  exemp- 
tion are  to  be  construed  by  the  ordinary  rules. 

Lord  Campbell,  C.  J. — Having  heard  all  that  can  be  urged  in  sup- 
port of  the  adjudication  of  the  justices,  I  think  that  the  Recorder  acted 
rightly.  The  words  of  sect.  40  of  the  local  Act  are :  <(  any  mould,  dung, 
soil,  marl,  manure,  or  compost  employed  in  husbandry  for  manuring  or 
improving  land."  It  is  admitted  that  what  was  here  carried  was  manure : 
and  I  think  «<  employed"  must  mean  <(  to  be  employed,"  the  word  point- 
ing to  the  purpose  or  destination  of  the  material.  It  was  all  to  be  em- 
ployed in  husbandry  and  for  manuring  land :  the  exception  therefore 
applies ;  and  the  adjudication  was  improper.  If  there  were  any  deficiency 
in  the  expression  of  the  local  Act,  the  doubt  as  to  its  meaning  would 
be  removed  by  the  language  of  the  general  Act.  The  object  of  the 
exempting . clause,  in  each  Act,  was  to  benefit  agriculture:  and  the 
agriculturist  gains  as  much  '''by  the  exemption  of  the  party  who  r^iqcA 
sells  to  him  as  by  an  immediate  exemption  of  himself.  ^ 

(CoLERiDQB,  J.,  was  absent.) 

Wightman,  J.,  and  Cbompton,  J.,  concurred.        Order  affirmed. 


JOHN  TONGE  v.  JOSEPH  CHADWICK.    Jan.  28. 

Debt  OD  the  money  eonnta.  Pleas,  amongst  others.  Never  indebted  and  Set-off.  The  writ  of 
sammoDs  had  been  endorsed  for  more  than  20^  On  the  trial  the  jury  found  that  the  defend- 
ant was  indebted  in  24^.  13«.  and  no  farther,  and  that  there  was  a  set-off  of  19^  18«.  bd.  This 
finding  was  entered  on  the  postea;  and  the  plaintiff  had  a  verdict  for  the  balance^  il.  14«.  7d, 
The  master  taxed  the  costs  on  the  higher  scale.     On  a  mle  to  review  his  taxation, 

Held :  that  the  plaintiff  was  not  deprived  of  his  costs  hj  the  County  Court  Acts,  as  the  amount 
of  the  debt  exceeded  20/.,  though  reduced  by  set-off ;  bat  that  he  had  recovered  less  than 
20/.,  and  therefore,  under  Eeg.  Qen.  HiL  XVX.  Vict  8,  bis  costs  must  be  ti|xod  on  the  lower 
scale. 

Hawkins  moved  for  a  rule  to  review  tbe  Master's  taxation  in  thi$ 
cause.  The  facts,  so  far  as  material,  were  that  the  plaintiff  endorsed 
the  writ  of  summons  for  802.,  giving  credit  for  442.,  and  claiming  362. 
The  declaration  was  on  the  money  counts.  Pleas,  amongst  othera :  1st* 
Never  indebted :  4th.  Set-oflf.     Issues  thereon-     It  is  not  necessary  to 
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notice  the  other  issues.  On  the  postea  the  finding  of  the  jarj  vu 
entered :  As  to  the  first  issue,  « that  the  defendant  was  indebted  in  the 
sum  of  24Z.  18«.,  part  of  the  claim  within  mentioned,  and  no  farther  as 
within  alleged ;"  As  to  the  second  and  third  issues,  for  the  plaintiff; 
And,  as  to  the  issue  fourthly  joined,  "  that  the  plaintiff  was  not  nor  is 
indebted  to  an  amount  equal  to  the  plaintiff's  claim  as  in  the  witkin 
fourth  plea  alleged,  but  only  in  the  sum  of  19/.  8».  5(i.,  which,  being  set 
off  against  the  said  sum  of  24/.  13^.,  leaves  the  sum  of  4/.  14«.  Id.  due 
Q--,  to  the  plaintiff.     And  the  said  jurors  assess  the  claim  of  *the 

-^  plaintiff  within  made  over  and  above  his  costs  of  suit  and  the  sqq 
so  set  off  at  the  said  sum  of  4/.  148.  7(2.*'  The  Master,  having  taxed  tbe 
plaintiff's  costs  on  the  higher  scale,  allowed  him  682.  12^.  5^. 

Hawkins^  for  his  rule. — On  this  postea  it  appears  by  the  finding  of 
the  jury  that  the  debt  due  to  the  plaintiff  exceeded  20/.,  but  that,  in 
consequence  of  a  set-off,  the  verdict  is  reduced  to  less  than  20/.  Tvo 
points  therefore  arise :  First,  Is  he  deprived  of  costs  by  the  Connty 
Court  Act  (13  &  14  Vict.  c.  61),  s.  11  ?  Second,  Ought  his  costs,  if 
any,  to  be  taxed  according  to  rule  8  of  the  Directions  to  the  Masters 
of  the  Courts,  Reg.  Gen.  Hil.  XVI.  Vict.  ?(a)  The  questions  depend 
upon  this.  Whether  the  plaintiff  can  be  said  to  "recover"  more  than 
20/.  within  the  meaning  of  the  enactment  and  the  rule.  The  plaintiff 
has  not  recovered  more  than  the  balance,  viz.  4/.  14».  Id, ;  Savage  r. 
Lipscombe,  5  Dowl.  P.  C.  885,  Parker  v.  Serle,  6  Dowl.  P.  C.  834. 
[Crompton,  J.,  referred  to  Woodhams  r.  Newman,  7  Com.  B.  654 
(E.  C.  L.  R.  vol.  62).]  A  rule  nisi  was  granted  on  the  second  ground 
only. 

LimK  showed  cause  in  the  first  instance. — The  Directions  to  the  Mas- 
ters of  the  Courts,  Reg.  Gen.  Hil.  XVI.  Vict.  Rules  8  &  9,(a)  must  be 
taken  together.  They  are  framed  on  the  principle  that,  where  the  plain- 
tiff proves  to  be  entitled  to  something,  but  his  claim  is  one  which  might 
have  been  tried  by  writ  of  trial,  he  shall  not  obtain  higher  costs  than 
if  there  had  been  a  writ  of  trial.  For  that  purpose  rule  8  provides  that 
^Q-rt-i  iJ^  " lil^6  actions"  (that  is,  by  reference  to  rule  7,  "  actions  *on 

^  contract,  other  than  cases  wherein  by  reason  of  the  nature  of 
the  action  no  writ  of  trial  can  by  law  be  issued'*),  where  ''the  sum  en- 
dorsed on  the  summons  shall  be  more  than  20/.,  but  the  plaintiff  fails 
to  recover  more  than  that  sum,"  and  the  Judge  does  not  certify  that  tbe 
cause  was  proper  to  be  tried  before  him,  and  not  before  a  Sheriff  or 
Judge  of  an  inferior  Court,  (<the  plaintiff's  costs  against  the  defendant, 
whether  between  party  and  party  or  as  between  attorney  and  cliecu 
shall  be  taxed  as  upon  a  writ  of  trial  before  a  Judge  of  a  Court  of 
record,  where  attorneys  are  not  allowed  to  act  as  advocates,  as  herein- 
after provided  for,  but  the  defendant's  costs,  if  any,  are  to  be  taxed 
upon  the  higher  scale."     The  plaintiff  having  a  claim,  and,  as  the  rer- 

(a)  1  £.  A  B.  IzrI.  (E.  C.  L.  R.  rol.  72). 
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diet  has  shown,  a  well-founded  claim,  to  recover  242.  13«.,  could  not 
compel  the  defendant  to  make  his  set-oiT  without  the  action.  He  has 
recovered  the  whole,  part  in  money,  and  part  by  forcing  the  defendant 
to  do  what  is  equivalent  to  paying  it.  The  interpretation  put  upon 
similar  words  in  the  County  Court  Acts  is  that  what  is  met  only  by 
tender  or  set-off  is  recovered ;  Crosse  v.  Seaman,  10  Com.  B.  884  (E. 
C  L.  R.  vol.  70),  Woodhams  v.  Newman.  The  amount  endorsed  upon 
the  writ  was  properly  and  necessarily  more  than  202.  It  is  a  hardship 
if  the  plaintiff  is  to  be  punished  for  that.  [Lord  Campbell,  C.  J. — If 
the  set-off  had  overtopped  the  plaintiff's  demand  the  verdict  would  have 
been  for  the  defendant,  carrying  with  it  the  costs.  The  verdict  is  here 
for  the  plaintiff:  but,  if  the  rule  has  provided  that  the  reduction  of  his 
claim  by  the  set-off  shall  reduce  his  costs,  I  see  no  injustice  in  it. 
Crompton,  J. — There  are  cases  in  which  the  plaintiff  has  ♦an  p<,Qco 
undisputed  right  to  a  large  sum,  and  the  real  question  in  contro-  ^ 
versy  is  whether  the  defendant  has  a  set-off.  In  such  cases  the  defend- 
ant may  succeed  in  proving  a  disputed  set-off  of  thousands  of  pounds, 
though  by  some  oversight  the  plaintiff  gets  a  verdict  for  a  small  sum. 
There  the  hardship  is  that  the  defendant,  who  is  in  substance  the  suc- 
cessful party,  should  not  get  the  general  costs  of  the  cause.]  Perhaps 
it  is  only  a  question  of  construction  of  the  rule.  The  meaning  of  the 
word  "  recover'*  was  considered  by  Coleridge,  J.,  in  Chambers  v.  Wiles, 
24  L.  J.  Q.  B.  267  (in  Bail  Court).  In  Parker  v.  Serle  the  attention 
of  the  Court  was  not  drawn  to  this  point.  The  only  question  there 
decided  was  that  a  sum  awarded  by  an  arbitrator  was  a  sum  recovered. 

Hawkins^  in  support  of  the  rule. — The  cases  under  the  Coujity  Court 
Acts  are  inapplicable ;  for  these  Acts  make  the  right  to  costs  depend 
upon  the  question  whether  the  county  court  has  jurisdiction  over  the 
matter  or  not.  In  the  first  Act,  9  &  10  Vict.  c.  95,  sect.  129,  deprives; 
plaintiffs  of  costs  only  in  actions  for  any  cause  « for  which  a  plaint 
might  have  been  entered  in  any  Court  holden  under  this  Act."  Andl 
Stat.  13  &  14  Vict.  c.  61,  though  it  alters  the  machinery  by  which  costs 
are  to  be  obtained,  leaves  the  right  unchanged.  Sect.  13  gives  the  ooats^ 
if  it  be  shown  that  the  cause  of  action  was  one  <<  for  which  no  plaint 
could  have  been  entered  in  any  such  county  court."  Woodhams  v. 
Newman  and  Crosse  v.  Seaman  decide  only  that  a  plaint  cannot  be 
brought  for  a  large  sum,  though  there  is  a  set-off  of  which  the  defendant 
may  avail  himself. 

*Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  rule  must  r^cqr  j 
be  absolute,  as  the  Master  in  this  case  should  have  taxed  the  ^ 
plaintiff's  costs  in  the  manner  provided  for  by  rule  8  of  the  Directions 
to  the  Masters  of  the  Courts,  Reg.  Gen.  Hil.  XVI.  yict.(a)  The 
questions  depend  upon  the  construction  of  that  rule,  which  has  the  force 
of  an  Act  of  Parliament.     I  think  that,  in  the  natural  grammatical 

(a)  1  E.  A  B.  Ixvi.  (E.  C.  L.  R.  vol.  72). 
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meaning  of  the  words,  the  plaintiff  in  this  case  has  recovered  Ah  14«. 
7(2.  only.  He  proved  that  he  had  a  claim  to  more :  but  the  defendant 
proved  a  cross  claim ;  and  the  judgment  is  only  for  the  balance,  which 
is  what  in  ordinary  language  was  recovered,  l^hen  is  there  anything  in 
the  context  or  subject-matter  to  prevent  our  giving  their  ordinary  and 
grammatical  signification  to  the  words  of  the  rule?  On  the  contrary, 
it  is  perfectly  just  and  convenient  that  the  costs  should  be  made  to 
depend  upon  the  actual  balance  recovered.  Had  the  set-off  overtopped 
the  demand,  the  defendant  would  have  had  the  costs  of  the  cause  against 
the  plaintiff;  as  it  is,  the  defendant  has  to  pay  those  costs,  bat  on  the 
Jower  scale.  Then  on  the  authorities :  the  cases  on  the  County  Court 
Acts  have  been  satisfactorily  distinguished ;  and  on  the  other  side  we 
have  the  opinion  of  Parke,  B.,  in  Parker  v.  Serle. 

CoLERiDQE,  WiGHTMAN,  and  Crompton,  Js.,  Concurred. 

Rule  absolate. 


^Q  ♦JOHN  LEAKE  v.  GEORGE  YOUNG  and  JAMES  WAL- 
^^^J  LER.    Jan.  28. 

.A  composition  deed  was  made  between  L.,  a  trader,  of  the  first  part,  B.,  hit  sorety,  of  tbe 
second,  and  his  creditors  of  the  third,  reciting  that  the  creditors  bad  agreed  to  accept  m  com- 
position of  12f.  in  the  poond,  to  be  paid  by  four  instalments  at  the  end  of  four,  six,  niBe,  and 
twelve  months,  "in  full  satisfaction  and  payment  of  their  several  debts:"  the  first  three  ^ 
snch  instalments  to  be  secured  by  bills  drawn  by  L.  on  B.  and  accepted  by  him ;  the  last  l^ 
'L.'s  promissory  note.  The  deed  contained  a  covenant  by  the  creditors  not  to  sue  L.  nntU  de£aalt 
•should  be  made  in  payment  of  the  bills  and  notes  ur  some  of  them,  and  upon  payment  «f 
the  bills  and  notes  at  maturity  to  grant  a  release.  Before  executing  the  deed  B.  stipolatcd 
with  L.  for  a  security  to  himself  over  all  L.'s  property. 

'W.,  one  of  L.'8  creditors,  executed  the  deed,  and  received  the  bills  and  notes.  On  its  materia 
the  first  was  dishonoured.  W.  immediately  commenced  an  action  against  L.  for  his  whok 
debt,  in  which  he  ultimately  obtained  judgment  L.,  under  pressure  from  B.  after  the  coa- 
mencement  of  W.'s  action  and  before  W.  obtained  judgment,  assigned  all  bis  property  to  B. 
This  was  bon&  fide  in  fulfilment  of  his  promise  to  give  B.  security.  L.  was  declared  a  bank* 
mpt  on  W.'s  petition. 

Held  that,  on  the  true  construction  of  the  deed,  the  bills  were  only  conditional  payment,  and  there- 
fore that  W.  had,  on  the  dishonour  of  the  bill,  a  right  to  elect  to  recover  bis  old  debt,  asd 
had  therefore  a  sufficient  petitioning  creditor's  debt 

Held  also,  that  the  assignment  to  B.  was  an  act  of  bankruptcy,  U  being  an  assignment  of  aU 
the  trader's  property,  and  not  being  for  such  an  equivalent  as  to  make  it  not  necessarily  delaj 
his  creditors. 

Trover.  Plea :  That  the  goods  were  not  the  goods  of  the  plaintiff. 
Issue  thereon. 

On  the  trial,  before  Crowder,  J.,  at  the  Liverpool  Summer  Assises, 
a  verdict  was  found  for  the  plaintiff,  with  leave  to  move  to  enter  a  ver- 
dict for  the  defendant,  if  the  Court  should  be  of  opinion  that  the  evi- 
dence proved  an  act  of  bankruptcy,  and  a  sufiGcient  petitioning  creditor's 
debt.  The  Court  to  have  power  to  draw  all  inferences  of  fact  from  the 
evidence.  The  facts  proved  at  the  trial,  so  far  as  material  to  the  points 
discussed  in  banc,  were  as  follows. 

Leake,  the  plaintiff,  was  a  trader ;  and,  being  in  difficulties,  be 
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moned  a  meeting  of  his  creditors  for  the  parpose  of  submitting  a 
statement  of  his  affairs  to  them.    Before  the  meeting,  Leake  requested 
a  relative  of  his,  of  *the  name  of  Bracebrldge,  to  be  his  surety  r^cqc/* 
for  the  payment  of  Nthe  composition  which  he  proposed  to  offer  ^ 
to  his  creditors.    Bracebridge  agreed  to  become  surety  for  the  payment 
of  lOg.  in  the  pound  on  Leake*s  debts,  if  the  creditors  would  accept 
that,  but  verbally  stipulated  that  Leake  should  give  him  security,  over 
nil  Leake  had,  for  the  repayment  of  what  Bracebridge  might  be  called 
apon  to  pay.     On  the  26th  September,  1854,  the  meeting  of  the  credi- 
tors took  place.     It  was  attended  by  more  than  four-fifths  of  the  cre- 
ditors.    Leake  laid  a  statement  of  his  affairs  before  them,  and  offered 
a  composition  of  108.  in  the  pound,  with  Bracebridge  as  security.     He 
was  requested  to  retire ;  and  the  meeting  in  his  absence  considered  the 
proposal.     The  creditors  resolved  to  accept  it,  if  they  could  get  no 
better  terms,  but  to  try  to  get  better  terms.    On  Leake's  being  recalled, 
a  discussion  ensued ;  and  it  was  finally  agreed  that  Leake  should  pay  a 
composition  of  128.  in  the  pound,  Bracebridge  being  security  for  the 
payment  of  108.,  and  Leake  alone  being  liable  for  the  remaining  28. 
Bracebridge  was  not  present  at  these  meetings.     Leake  did  not  inform 
any  of  the  creditors  that  Bracebridge  had  stipulated  for  a  security  to 
himself.     A  deed  of  composition  was  prepared  in  pursuance  of  this 
arrangement.     It  was  dated  10th  October,  1854,  and  made  between 
Leake  of  the  first   part,   Bracebridge  of  the  second   part,  and  the 
creditors  of  Leake  whose  names  were  affixed  of  the  third  part.     It 
contained   a   recital  that  the   parties  of  the  third  part  had  agreed 
to  accept  a  composition   or   dividend  of  128.  in  the  pound  on  the 
amount  of  their   respective   debts,  to   be   paid   by  four   instalments 
at  the  end  of  four,  six,  nine,  and  twelve  months,  in  full  satisfac- 
tion and  payment  of  their  several  debts,  upon  having  such  instalments 
*secured  in  the  manner  and  at  the  several  periods  following,  that  r^Qf-j 
is  to  say,  the  first  three  instalments  of  38.  4<2.  in  the  pound  each,  ^ 
to  be  secured  by  bills  of  exchange  to  be  drawn  by  Leake  upon  Brace- 
bridge and  accepted  by  him,  and  the  remaining  28.  to  be  secured  by  the 
promissory  note  of  Leake,  subject  to  a  condition  for  rendering   the 
arrangement  void  unless  six-sevenths  of  the  creditors  should  execute 
the  deed  within  a  month.     The  operative  part  of  the  deed  contained 
covenants  by  Leake  and  Bracebridge  to  deliver  to  the  several  creditors, 
parties  of  the  third  part,  bills  and  notes,  dated  11th  October,  1854,  pay-  ' 
able  at  the  stipulated  periods  after  date,  and  covenants  by  the  parties 
of  the  third  part  not  to  sue  Leake  for  their  respective  debts  until  default 
should  have  been  made  in  payment  of  the  said  three  bills  of  exchange 
or  promissory  notes  or  some  or  one  of  them ;  and  that,  upon  payment 
of  the  bills  and  notes  at  the  maturity  thereof,  they  would  execute  a 
release.     The  deed  was  executed  within  a  month  by  more  than  six- 
sevenths  of  the  creditors,  and,  amongst  others,  by  the  defendant  Waller, 
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whose  debt  amounted  to  98L  ds.  10(2.  The  bills  and  notes  stipulated 
for  were  delivered.  Waller  received  on  account  of  his  debt  three  bilia 
drawn  by  Leake  and  accepted  by  Bracebridge  for  162.  10«.  each,  all 
dated  11th  October,  due  respectively  14th  February,  14th  April,  and 
14th  July,  1855,  and  a  promissory  note  of  Leake  for  92.  18<.,  due  14th 
October,  1855,  his  debt  being  treated  as  992.  On  the  14th  Febrinry 
the  first  of  these  bills  was  dishonoured.  On  the  dishonour  of  this  bill 
Waller  endorsed  it  over  to  his  London  agents,  who  commenced  an  action 
in  their  own  names  against  Bracebridge  the  acceptor.  At  the  same  time 
*Q^91  ^^®y  commenced  an  action  against  Leake  in  Waller's  ^name  for 
-*  812.  199.,  the  amount  of  the  original  debt,  giving  credit  for  the 
proceeds  of  the  bill  endorsed  over  to  the  London  agents.  The  writs  in 
both  these  actions  were  issued  on  16th  February.  Bracebridge  paid 
debt  and  costs  in  the  action  against  him.  Leake  pleaded.  On  14th 
April,  when  the  second  bill  for  162.  108.  became  due,  Bracebridge  paid 
it ;  and  Waller  entered  a  nolle  prosequi  for  162. 108.  in  his  action  against 
Leake,  reducing  the  amount  claimed  in  his  action  against  Leake  to  652. 
9^.  On  the  2d  of  May,  Leake  withdrew  his  pleas  ;  and  judgment  was 
signed  for  652.  ds.  debt,  and  for  costs,  which  were  taxed  at  212.  St. ;  for 
the  amount,  862.  128.,  Waller  issued  execution.  On  the  31st  March, 
Leake  had  executed  a  bill  of  sale,  comprising  all  his  property,  to  Brace- 
bridge. It  appeared  by  the  evidence  that  this  was  done  under  pressure 
from  Bracebridge  and  his  legal  advisers,  as  a  fulfilment  of  Leake's  pro- 
mise made  when  Bracebridge  consented  to  become  his  surety.  Waller 
was,  in  consequence  of  this  bill  of  sale,  unable  to  obtain  the  fruits  of 
his  judgment :  he  took  proceedings  in  bankruptcy ;  Leake  was  adjudi- 
cated a  bankrupt ;  and  the  defendants  were  appointed  his  assignees. 
The  adjudication  was  disputed ;  and,  by  order  of  the  Lords  Justices, 
this  action  was  brought  to  try  its  validity.  Notice  to  dispute  the  peti- 
tioning creditors'  debt  and  the  act  of  bankruptcy  was  given.  The  peti- 
tioning creditor's  debt  relied  on  was  Waller's.  The  plaintifi^'s  counsel 
contended  that  the  effect  of  the  composition  deed,  and  the  giving  of  the 
bills,  was  to  satisfy  that  debt,  or  at  least  to  reduce  it  below  502.  The 
defendants'  counsel  contended  that  the  non-disclosure  of  the  promise  to 
give  Bracebridge  security  was  a  fraud  avoiding  the  deed ;  and  also  that, 
supposing  the  deed  valid,  the  dishonour  of  the  *bail  given  in  pur- 
suance of  the  composition  deed  remitted  Waller  to  his  rights. 
The  act  of  bankruptcy  relied  on  was  the  bill  of  sale  of  March  31st. 

S.  Hilly  for  the  defendants,  in  the  ensuing  Term,  obtained  a  role 
Nisi  to  enter  a  verdict  pursuant  to  the  leave  reserved. 

Atherton  and  Robert  Hall  now  showed  cause. — The  debt  of  Waller, 
the  petitioning  creditor,  was  originally  982.  108.  He  has  received  ander 
the  composition  deed  three  bills  of  exchange  for  162.  lOa.  each;  when 
the  petition  was  filed  two  of  these,  amounting  together  to  332.,  had 
been  actually  paid.     The  third  was  still  current ;  its  amount,  taken  with 
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the  two  actually  paid,  reduces  the  original  debt  to  less  than  502.,  which 
is  the  minimum  necessary  to  support  a  petition.  Unless,  therefore, 
Waller  was  entitled  to  sue  for  the  debt  whilst  the  bill  given  for  it  under 
the  composition  deed  was  outstanding,  there  is  not  a  petitioning  credi- 
tor's debt  of  sufficient  amount.  The  first  attempt  to  get  rid  of  the  bill 
is  by  suggesting  that  the  deed  was  void  on  account  of  fraud  in  its  in- 
ception. But  the  omission  to  state  to  the  creditors  that  Bracebridge 
had  stipulated  for  a  security  was  no  fraud.  The  first  proposal  was  that 
Bracebridge  should  guaranty  the  whole  that  was  to  be  paid  to  the 
creditors ;  and,  if  they  had  all  that  they  stipulated  for,  it  was  immaterial 
to  them  how  Bracebridge  was  to  be  repaid.  When  they  obtained  the 
promise  of  Leake  to  pay  2«.  more,  the  fact  that  his  property  was  subject 
to  a  security  to  Bracebridge  might  be  material;  but  the  non-communi- 
cation of  a  material  fact  does  not  avoid  a  deed,  unless  the  concealment 
was  fraudulent  in  fact. 

*Then  reliance  may  be  placed  on  the  judgment,  as  in  itself  a  r:|cQ^A 
debt.  But  in  bankruptcy  the  only  debt  is  the  consideration  for  *- 
the  judgment ;  Bryant  v.  Withers,  2  M.  &  S.  123  (E.  C.  L.  R.  voL  28), 
Ex  parte  Bryant,  1  Ves.  &  B.  211.  The  debt  must  be  good  both  in 
law  and  equity ;  Hope  v.  Meek,  10  Exch.  829,t  Sarratt  v,  Austin,  4 
Taunt.  200.  Though  the  trader  neglects  to  plead  to  the  judgment,  and 
60  is  concluded  at  law,  it  is  otherwise  in  bankruptcy ;  Ex  parte  Mudie, 
3  Mon.  Deac.  k  De  6.  66.  The  default  in  honouring  the  first  bill  at 
most  made  the  deed  voidable ;  Hyde  v.  Watts,  12  M.  &  W.  254,  268  ;t 
and  the  deed  was  affirmed  by  taking  the  proceeds  of  the  bill ;  Shipton 
V.  Cason,  5  B.  &  C.  378  (E.  C.  L.  R.  vol.  11). 

Then  the  bill  of  sale  was  no  act  of  bankruptcy.  It  was  executed  for 
good  consideration,  bonfi  fide  in  furtherance  of  the  previous  bargain, 
and  is  valid;  Hutton  v.  Cruttwell,  1  E.  &  B.  15  (E.  C.  L.  R.  vol.  72). 
It  may  be  said  that  the  bill  of  sale  embraces  all  Leake's  property,  in- 
cluding perhaps  property  acquired  after  the  agreement  to  give  security. 
But,  though  a  conveyance  of  subsequent  property  is  void  as  a  grant 
passing  the  property,  it  is  operative  as  a  license  to  seize,  which  when 
acted  upon  passes  the  property  ;  Hope  v,  Hayley,  ante,  p.  830. 

IT.  Hill  and  H.  W.  West^  in  support  of  the  rule. — The  fact  that 
Bracebridge  had  bargained  for  security  should  have  been  disclosed: 
but,  supposing  the  deed  to  be  valid  in  its  inception,  still  there  is  a 
good  petitioning  creditor's  debt.  The  deed  is  not  to  be  construed  as  an 
agreement  to  take  the  bills  in  absolute  satisfaction,  bu^  as  an  agreement 
to  take  the  bills  on  account  of  the  debt,  to  operate  *a3  satisfac-  r^Qg-i 
tion  if  paid,  but  not  otherwise.  This  is  clear  from  the  covenant  *- 
by  the  creditors  not  to  sue  for  their  debts  until  default  should  have  been 
made  in  payment  of  the  bills,  and  that  upon  payment  of  the  bills  at 
maturity  they  would  execute  a  release.  Then  on  non-payment  of  one 
of  the  bills  the  deed  became,  it  is  admitted,  not  void  but  only  voidable ; 
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Hyde  v.  Watts,  12  M.  &  W.  254  ;t  but  Waller,  who  had  the  right  to 
treat  it  as  void,  unequivocally  elected  to  avoid  it  by  issuing  a  writ  on 
the  16th  February  for  his  debt.  Nothing  after  that  could  set  up  the 
deed  already  avoided ;  and  on  that  writ  he  obtained  judgment.  It  is 
true  that  the  petitioning  creditor's  debt  must  be  equitable  as  well  as 
legal ;  and  therefore,  if  a  judgment  be  obtained  under  such  circumstances 
that  equity  will  relieve  against  it,  the  judgment-debt  is  in  bankmptcv 
no  debt  at  all.  Ex  parte  Mudie,  3  Mon.  Deac.  &  De  G.  66,  72,  iras 
such  a  case.  Knight  Bruce,  Y.  C,  gives,  as  the  ground  of  his  judgment, 
that  the  evidence  proved  that  Mudie  held  the  bills  '^  directly  as  a  trustee 
of  them  for  the  bankrupt.  That  the  action  brought  upon  them  by  Mr. 
Mudie  against  the  bankrupt,  was  brought,  in  effect,  in  breach  of  trust 
That  a  Court  of  equity,  having  an  application  made  to  it  in  a  proper 
manner  by  the  bankrupt,  and  having  the  facts  before  it,  would  hare 
restrained  the  action,  by  injunction  on  equitable  grounds.  That,  under 
such  circumstances,  the  bankrupt,  whether  able  jor  not  effcctualljto 
make,  was  not  bound  to  make,  his  defence  at  law.  That  consequentlj 
the  judgment,  however  final  at  law,  did  not  bar  or  preclude  the  bank- 
rupt from  equitable  relief  against  it.*'  "  That  therefore  the  jurisdiction 
in  bankruptcy,  being  equitable  as  well  as  legal,  is  bound  to  reject  anj 
*Qfi9l  P'^^^^  tendered  *on  the  foundation  of  such  a  judgment."  Bat  the 
■*  principle  there  expressed  is  very  different  from  the  doctrine  for 
which  the  case  was  cited,  and  is  wholly  inapplicable  here ;  there  is  no 
ground  for  equitable  relief  against  the  judgment  in  this  case ;  Ex  parte 
Bennet,  2  Atk.  527.  Then  the  bill  of  sale  conveying  the  whole  of  the 
trader's  property  was  an  act  of  bankruptcy.  In  ono  sense  it  is  not 
voluntary,  inasmuch  as  it  was  executed  in  fulfilment  of  an  agreement  to 
make  such  an  assignment  in  consideration  that  Bracebridge  would  be- 
come security  for  Leake.  But,  if  the  assignment  had  been  made  at  the 
time,  it  would  have  been  an  act  of  bankruptcy  as  necessarily  delaying 
and  defeating  those  creditors  who  had  not  agreed  to  the  composition; 
Smith  V.  Cannan,  2  E.  &  B.  35  (E.  C.  L.  R.  vol.  75),  Baxter  v.  Pritch- 
ard,  1  A.  &  E.  456  (E.  C.  L.  R.  vol.  28),  and  several  other  cases 
establish,  as  explained  by  Alderson,  B.,  in  Siebert  v,  Spooner,  1  M.  & 
W.  714,  719,t  that  such  an  assignment  is  not  an  act  of  bankruptcy 
"  where  there  is  a  sale  or  transfer  of  goods  for  a  full  consideration.  If 
an  equivalent  is  given,  there  is  only  a  change  of  the  nature  of  the  pro- 
perty which  the  party  has,  but  not  a  conveying  away  of  it."  But  the 
reason  of  this  requires  that  the  equivalent  should  be  in  money,  or  some- 
thing as  available  for  carrying  on  the  trade  and  satisfying  the  creditors 
as  the  goods  would  have  been.  In  Ex  parte  Zwilchenbart,  3  Mont. 
Deac.  &  De  Gex,  671,  before  Knight  Bruce,  V.  C,  which  was  aflBrmeJ 
on  appeal  by  Lord  Lyndhurst,  C,  In  the  matter  of  J.  Marshall,  De 
Gex,  273,  the  assignment  to  the  sureties  was  part  of  the  composition 
deed,  and  every  creditor  but  one  executed  that  deed.     It  was  held  that 
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this  was  an  act  of  bankruptcy,  because  the  agreement  to  become  surety 
was  not  an  equivalent  *preventing  the  delay  of  the  creditor  who  ri^qno 
had  not  signed :  and  a  fiat  on  his  petition  was  supported.  Here  ^ 
Waller  was  ignorant  of  the  lassignment,  and  of  course  is  not  estopped 
from  impeaching  it.  But,  further,  the  assignment  here  did  not  take 
place  till  after  the  deed  was  avoided  and  the  consideration  had  failed. 
Besides,  this  assignment  is  of  all  after  acquired  property,  and  thus 
enables  the  assignee  at  any  future  time  to  sweep  off  all  the  effects  of  the 
trader  and  so  necessarily  defeat  his  creditors.  This  is  a  sufficient  reason 
itself  for  holding  it  an  act  of  bankruptcy ;  Graham  v.  Chapman,  12 
Com.  B.  85  (E.  C.  L.  R.  vol.  74).  This  point  was  not  sufficiently  ad- 
verted to  in  Button  v.  Cruttwell,  1  E.  &  B.  15  (E.  C.  L.  11.  vol.  72). 

Lord  Campbell,  C.  J. — We  shall  take  time  to  consider  what  our 
judgment  shall  be  as  to  the  act  of  bankruptcy ;  but  on  the  question  as 
to  the  petitioning  creditor's  debt  we  shall  deliver  our  opinions  at  once. 

I  feel  no  doubt  it  is  sufficient.  I  think  the  deed  was  valid  iti  its 
inception ;  for  the  concealment  of  the  surety's  stipulation  for  a  security 
did  not  avoid  it  as  a  matter  of  law ;  and,  under  these  circumstances,  I 
draw  the  inference  that  there  was  no  fraud  in  fact.  But,  though  the 
deed  was  valid,  and  had  its  operation  in  preventing  Waller  from  suing 
until  default  was  made  in  the  payment  of  the  bills  given  on  account  of 
the  debt,  I  feel  no  doubt  that  the  intention  was  that,  as  soon  as  default 
was  made,  the  creditors  should  be  remitted  to  their  original  rights.  The 
covenant  not  to  sue  till  default  was  made  is  decisive  as  to  that.  Then, 
default  being  made,  Waller  *had  a  right  to  sue  Leake ;  he  did  r^q/j  ^ 
sue.  I  think  Leake  had  no  defence  to  that  action ;  he  did  right  ^ 
in  withdrawing  his  pleas,  which  he  did  whilst  sui  juris ;  and  the  judgment 
was  perfectly  valid.  There  was  therefore  a  good  petitioning  creditor's 
debt. 

Coleridge,  Wightman,  and  Crompton,  Js.,  concurred. 

Cur.  adv.  vulL 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  in  this  Term  (January 
31st),  delivered  judgment. 

When  this  case  was  argued  we  gave  our  reasons  for  thinking  that  the 
petitioning  creditor's  debt  was  %  valid  one ;  and  the  only  remaining 
question  is  as  to  the  act  of  bankiuptcy  on  which  the  adjudication  was 
founded.  The  defendant  relied  upon  a  deed  which  was  admitted  to  be 
an  assignment  of  what  was  substantially  the  whole  of  the  stock  and  pro- 
perty of  a  trader ;  and  it  was  not  pretended,  on  the  part  of  the  plaintiff, 
that  this  was  not  an  act  of  bankruptcy  within  the  rule  making  an  assign- 
ment of  a  trader's  effects,  which  puts  it  out  of  his  own  power  whether 
his  trade  shall  be  coptinued  Or  not,  an  act  of  bankruptcy,  unless  the 
case  could  be  brought  within  the  principle  of  Rose  v.  Haycock,  1  A.  & 
E.  4G0  n.  (E.  C.  L.  R.  vol.  28),  Baxter  v.  Pritchard,  1  A.  &  E.  456,  and 
the  cases  which  have  followed  those  decisions.     By  these  authorities  it 
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has  been  established  that  a  sale  by  a  trader  of  the  whole  of  his  effects 
for  an  equivalent  which  is  paid  to  the  bankrupt,  and  with  which  he  may 
deal,  is  not  an  assignment  within  the  rule  which  makes  ^u  assignment 
an  act  of  bankruptcy,  where  it  necessarily  puts  it  out  of  the  power  of 
*Qf{^l  the  bankrupt  to  continue  his  *trade.     It  is  said  in  those  cases 

■*  that  the  trader,  having  the  money  or  other  equivalent  for  his 
property,  is  not  prevented  from  carrying  on  his  trade  if  he  chooses.  The 
defendants  on  the  other  hand  contended  that  the  principle  on  which 
Rose  V.  Haycock  and  Baxter  v.  Pritchard  were  decided  did  not  apply  to 
a  case  like  the  present,  where  the  assignment  was  to  secure  a  surety  to 
a  composition  deed  who  had  given  his  acceptances  for  the  amount  of  the 
instalments  under  the  composition  deed ;  and  they  relied  upon  the  case 
of  Ex  parte  Zwilchenbart,  3  Mont.  Deac.  &  De  G.  671,  before  V.  C. 
Knight  Bruce,  and  In  the  matter  of  J.  Marshall,  1  De  Gex,  273,  before 
Lord  Lyndhurst,  being  the  same  case  on  appeal  to  the  Lord  Chancellor, 
as  a  decisive  authority  on  this  point. 

We  are  unable  to  distinguish  that  case  from  the  present,  except  so  far 
as  the  deed  in  the  present  case  may  be  taken  from  some  of  the  circmn- 
stances,  such  as  its  being  given  after  the  default  in  payment  of  the 
surety's  acceptance,  as  being  more  clearly  an  act  of  bankruptcy  than 
the  deed  in  the  case  before  the  Vice  Chancellor  and  Lord  Chancellor. 
Those  learned  persons  expressly  decided  that  transactions  of  the  natm-e 
in  question  do  not  come  within  the  principle  on  which  the  transactions 
of  sale  in  Rose  v.  Haycock,  1  A.  &  E.  460,  n.,  and  Baxter  r.  Pritchard, 
1  A.  &  E.  456,  were  decided. 

We  should  feel  ourselves  bound  by  ihis  express  authority ;  and  we 
fully  concur  in  it.  A  transaction  whereby  the  property  is  conveyed  to 
secure  a  surety  against  liabilities  which  he  has  incurred  to  the  particular 
*QfiR1  creditors  who  may  come  in,  and  which  surety  can  stop  *the  trade 

-*  at  any  moment,  is  not  in  our  opinion  a  case  where  the  bankrupt 
receives  an  equivalent  which  he  can  deal  with  in  carrying  on  his  trade 
if  he  chooses,  within  the  doctrine  of  Rose  v.  Haycock  and  Baxter  r. 
Pritchard.  The  whole  power  is  entirely  taken  out  of  the  hands  of  the 
bankrupt ;  and  his  trade  may  he  stopped  at  any  moment  at  the  will  of 
the  assignee,  while  he  is  to  receive  nothing,  and  no  part  of  the  property 
or  its  proceds  is  under  his  control,  but  the  whole  is  in  effect  to  be  applied 
to  secure  a  creditor,  who  is  to  pay  instalments  to  the  particular  body 
of  creditors  who  have  come  in  and  agreed  to  receive  his  acceptances. 
It  seems  impossible  to  us  to  treat  such  a  transaction  as  one  where  the 
trader  obtains  an  equivalent  within  the  principle  of  the  cases  on  which 
the  plaintiff  relies ;  and  we  therefore,  on  principle  as  well  as  on  antbo- 
rity,  give  our  opinion  that  the  deed  in  question  was  an  act  of  bank- 
ruptcy. There  being  also  in  our  opinion  a  good  petitioning  creditor's 
debt,  we  give  our  judgment  for  the  defendants,  and  make  the  rule  which 
they  have  obtained  absolute.  Rule  ab8olute.(«) 

(a)  See  BitUeBton  v.  Cooke,  post,  toI.  6  (Euter  T.  1856). 
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♦The  QUEEN  against  TRAFFORD  and  Others.     Jan.  29.   [*967 

A  summons  was  taken  oat,  under  stat.  5  A  6  W.  4,  c.  50,  s.  94,  against  the  surveyors  of  the 
highways  of  the  township  of  Q.,  on  a  complaint  that  a  road  in  the  township  was  out  of  repair. 
At  the  hearing,  it  appeared  that  the  road  was  a  turnpike  road.  The  complainant  offered  to 
prove  that  the  turnpike  road  trust  had  no  funds,  and  stated  further  that  he  appeared  on  be- 
half of  the  turnpike  road  trust.  The  justices  refused  to  receive  any  evidence  upon  this  sum- 
mons, and  dismissed  the  complaint 

On  a  motion  for  an  order  compelling  the  magistrates  to  hear  the  summons:  Held,  that  they  had 
done  rightly ;  and  the  order  was  refused. 

Welsby,  in  last  Term,  obtained  a  rule  calling  on  Henry  Leigh  Traf- 
ford,  Esquire,  and  Oliver  Hey  wood.  Esquire,  justices  of  Lancashire, 
and  Samuel  Satterthwaite,  John  Williamson,  and  John  Farmer,  sur- 
veyors of  the  highways  of  the  township  of  Gunton  in  the  same  county, 
to  show  cause  why  the  said  justices  should  not  proceed  to  hear  and  deter- 
mine the  matter  of  a  Emmons  granted  under  the  94th  section  of  The 
General  Highway  Act,  5  &  6  W.  4,  c.  50,  granted  by  the  said  H.  L. 
Traiford,  on  29th  October  last,  requiring  the  said  surveyors  to  appear 
on  Thursday,  1st  of  November  then  next,  at,  &c.,  in  the  said  county, 
before  such  justices  of  the  peace  for  the  said  county  as  might  be  there, 
to  answer  the  complaint  in  the  said  summons  mentioned. 

From  the  affidavit  on  which  the  rule  was  obtained  it  appeared  that, 
on  29th  October,  1855,  information  and  complaint  was  laid  before  Mr. 
TrafFord  that  a  highway  in  the  township  of  Gorton  in  Lancashire,  being 
part  of  a  turnpike  road,  was  out  of  repair.  Mr.  TrafiFord,  upon  the 
application  of  the  complainant,  issued  a  summons  requiring  Satter- 
thwaite,  Williamson,  and  Farmer,  the  surveyors  of  the  highways  of  the 
township,  to  appear  before  justices  at  a  special  sessions  for  highways  on 
1st  November,  to  answer  the  complaint.  The  surveyors  accordingly 
appeared  before  the  two  justices  named  in  the  rule ;  when  the  counsel 
for  the  complainant  stated  that  the  summons  was  taken  out  under  sect. 
94  of  Stat.  *5  &  6  W.  4,  c.  50,  and  that  he  was  prepared  with  r^^q/^o 
evidence  that  the  road  was  a  highway  in  the  township,  and  ^ 
part  of  the  turnpike  road ;  that  it  was  out  of  repair ;  and  that  notice 
to  repair  had  been  given  to  the  surveyors  and  disregarded  by  them. 
That  the  application  to  the  Court  was,  to  hear  thd  evidence,  and  to  have 
the  road  viewed  and  reported  upon.  That,  upon  this,  the  attorney  for 
the  surveyors  interposed,  and  "  stated  to  the  Court  that,  as  the  highway 
in  question  formed  part  of  a  turnpike  road,  the  wrong  parties  had  been 
gammoned,  and  that  the  person  who  ought  to  have  been  summoned  was 
the  surveyor,  or  treasurer,  or  other  officer  of  such  turnpike  road ;  and 
that  the  turnpike  road  trustees  were  the  persons  who  were  compellable 
to  repair  the  said  road,  and  not  the  surveyors  of  highways."  Tho 
counsel  for  the  complainant  stated :  ''  that  the  summoning  of  the  said 
treasurer  or  surveyor  or  officer  of  the  said  turnpike  road  was  a  proceed- 
ing to  bo  taken  thereafter,  when  the  order  for  the  repair  of  the  said 
highway  was  sought  to  be  obtained ;   and  that  he,  the  said  counsel, 
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should  be  then  prepared  to  show,  as  he  was  instructed,  and  as  the  fact 
is,  that  there  had  not  been,  and  were  not,  any  funds  in  the  possession 
or  power  of  the  said  trustees  of  the  said  turnpike  road ;  and  that,  as 
they  had  not  the  means  of  repairing  the  said  highway  or  any  part 
thereof,  the  burthen  of  such  repair  belonged  to  and  would  fall  upon  the 
said  surveyors."  And  he  offered  to  prove  this,  in  the  same  manner  and 
to  the  same  extent,  as  if  the  treasurer,  surveyor,  or  officer  of  the  turn- 
pike road  had  been  summoned  and  were  in  attendance.  The  justices 
refused  to  hear  the  evidence  in  support  of  the  summons,  and  dis- 
missed it ;  Mr.  Traiford  stating  that  he  and  the  other  justice  present 
♦QfiQl  "co'^sidered  that  the  said  summons  *had  been  wrongly  taken 
•^  out  in  having  been  granted  by  one  justice  only;  and  that  it  had 
been  issued  against  the  wrong  parties,  it  having  been  issued  against  the 
surveyors  of  the  highways  of  the  said  township,  instead  of  the  trea- 
surer, surveyor,  or  officer  of  the  said  turnpike  road." 

In  answer,  it  was  deposed  that  Mr.  Trafibrd  had  stated  that  the  jus- 
tices were  ready  to  issue  a  summons  to  the  treasurer,  or  surveyor  or 
other  officer  of  the  turnpike  road,  if  the  counsel  for  the  complainant 
wished  it :  that  the  counsel  replied  that  he  did  not  wish  that,  and  that 
in  fact  the  treasurer,  surveyor,  or  other  officer  was  his  client.  That  the 
deponent  was  informed  and  believed  that  the  proceeding  was  solely  at 
the  instance  of  the  trustees  and  of  certain  mortgagees  of  the  turnpike 
road.  That  the  justices  did  not  refuse  to  hear  any  evidence  whatever 
in  support  of  the  complaint ;  but  that  <<  they  stated  that,  it  appearing 
that  the  road  in  question  was  a  part  of  a  turnpike  road,  they  vere 
prepared  to  proceed  as  by  the  said  statute  is  directed  in  that  case;  but 
that  they  would  not  then  hear  further  evidence,  or  proceed  otherwke 
than  as  by  the  said  statute  is  directed.*'  That  Mr.  Traiford  ^^  did  not 
say  that  the  summons  was  issued  against  the  wrong  parties  origioallj, 
but  that  it  then  appeared  that  the  said  surveyors  were  the  wrong  parties 
against  whom  to  proceed  further  in  that  matter." 

Hugh  Hill  and  Spinka  now  showed  cause. — Stat.  5  &  6  W.  4,  c.  50, 
8.  94,  does  not  authorize  this  application.  It  appears  that  the  road  in 
question  is  a  turnpike  road;  and  the  surveyors  are  not,  under  this 
♦Q7ni  ^^^^^^^9  bound  to  repair  a  turnpike  road :  turnpike  roads  are  *ex- 
^  cepted  from  the  operation  of  the  statute  by  sect.  113.  If  the 
funds  of  the  turnpike  trust  be  insufficient,  the  clerk  or  treasurer  of  the 
trust  may,  under  stat.  4  &  5  Vict.  c.  59,  s.  1,  obtain  an  order  from  the 
justices  for  the  application  of  the  highway  rate.  That  course  should 
have  been  pursued  here.  It  will  be  said  that  in  Qeorge  v.  Chambers, 
11  M.  &  W.  149,t  the  present  mode  of  proceeding  was  recommended; 
but  all  that  was  decided  there  was  that  a  surveyor  of  a  turnpike  road 
could  not  be  summoned  before  a  single  justice  under  stat.  5  &  6  W.  4, 
c.  50,  s.  94.  It  is  not  necessary  to  inquire  whether  that  is  so :  and  no 
more  than  that  was  said  by  Lord  Abinger  and  Parke,  B.,  in  that  case. 
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It  is  true  that  the  other  Judge  present,  Alderson,  B.,  said  that  the 
parish  was  prim&  facie  liable  to  repair  the  turnpike  road,  and  that  the 
proper  course  was,  first  to  convict  the  surveyor  in  a  penalty  not  exceed- 
ing 5Z.,  and  then  for  the  justices  to  summon  the  surveyor  of  the  turn- 
pike road :  but  the  attention  of  the  learned  Baron  appears  not  to  have 
been  called  to  sect.  113.  And  indeed  there  were  other  points  in  the 
case  which  were  the  principal  subjects  of  discussion  and  decision. 
[Erle,  J.,  referred  to  Regina  v.  Trustees  of  South  Shields  Turnpike 
Roads,  3  E.  &  B.  599  (E.  C.  L.  R.  vol.  77).]  George  v.  Chambers  was 
acted  upon  in  Regina  v.  Justices  of  St.  Albans,  22  Law  J.  N.  S.  M.  C. 
142  (in  Bail  Court),  but  was  carried  no  further. 

WeUhify  contrd.. — The  mode  of  acting  under  sect.  94,  as  pointed  out 
by  Alderson,  B.,  in  George  v.  Chambers,  is  simple  and  convenient.    He 
states  that,  by  previous  cases,  it  had  been  <<  ruled  that  the  appointment 
of  paving  commissioners  did  not  exempt  the  parish  from  *its  r^qfr-t 
common  law  liability  to  repair  the  highways.    The  parties  prim&  ^ 
facie  liable  are,  therefore,  the  persons  to  be  summoned  in  the  first  in- 
stance.   If  the  road  is  reported  to  be  out  of  repair,  the  justices  are  to 
convict  the  surveyor  in  a  penalty  not  exceeding  52.,  and  after  that 
begins  their  remedial  power  of  directing  the  road  to  be  repaired.    It  is 
at  this  stage  of  the  proceedings  that  the  surveyor  of  turnpikes  is  to  bo 
summoned,  and  if  he  is  adjudged  to  be  liable,  he  is  to  be  ordered  to 
repair  within  a  certain  time,  and  if  guilty  of  default,  he  is  to  forfeit  a 
sum  of  money  equal  to  the  amount  required  for  repairs.     The  justices 
may  summon  the  trustees  or  others  acting  under  the  general  turnpike 
Acts,  the  funds  in  the  possession  of  the  latter  being  in  fact  a  collateral 
security  for  the  repair  of  the  roads."     That  the  general  power  of  con- 
victing the  parish  surveyor  for  the  non-repair  of  a  road  applies  to  the 
case  where  the  road  is  a  turnpike  road  is  clear  from  this :  that  the 
general  power  to  convict  is  coupled  with  the  authority  to  make  an  order 
for  repair,  and  this  is  to  be  followed,  in  default  of  repairs,  by  a  second 
order,  as  to  which  the  statute  contains  a  special  provision  for  the  case 
of  a  turnpike  road.    Sect.  113  excludes  turnpike  roads  from  the  opera- 
tion of  the  Act  "except  where  expressly  mentioned:"  but,  in  the  pro- 
visions of  sect.  94,  they  are  expressly  mentioned.    Justice  will  be  done 
if  the  magistrates  in  the  first  instance,  after  ascertaining  that  the  road 
is  out  of  repair,  impose  only  a  nominal  fine  on  the  surveyor  of  the 
parish,  order  a  repair,  and,  upon  this  not  being  done,  summon  the  turn- 
pike road  treasurer  or  surveyor,  and  make  the  proper  order  on  him. 
(He  referred  also  to  Regina  v.  The  Justices  of  Wilts,  8  Dowl.  P.  C.  717.) 
*Lord  Campbell,  C.  J. — We  are  asked  to  order  justices  to  r^M^ 
proceed  to  a  conviction  of  the  surveyor  for  doing  what  he  is  not 
bound  to  do,  for  not  applying  the  funds  of  the  parish  to  a  purpose  to 
which  such  funds  are  not  applicable.    The  Legislature  never  meant  this 
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to  be  done,  but  have  prescribed  a  different  course.     The  rule  most  be 
discharged. 

Coleridge,  J. — I  am  of  the  same  opinion.  I  do  not  agree  that  sect 
113  13  not  applicable.  Try  the  case  thus.  Sect.  113  would  clearly  be 
applicable  if  sect.  94  did  not  contain  the  provision  at  the  end  for  tbe 
case  of  a  turnpike  road.  And  then,  though  the  magistrates  would  be 
right,  upon  information  that  the  road  was  out  of  repair,  in  summoDing 
the  parish  surveyor  as  the  party  primarily  liable,  yet,  as  soon  as  it  ap- 
peared that  the  road  was  a  turnpike  road,  the  jurisdiction  would  cease. 
But,  then,  what  is  the  provision  as  to  turnpike  roads  in  sect.  94  ?  It 
shows  only  how,  after  a  decision  on  the  first  summons,  the  magistrates 
are  to  proceed ;  it  does  not  bring  within  the  jurisdiction,  under  which 
the  first  summons  is  to  be  heard,  that  which  was  not  so  otherwise.  It 
shows  only  that,  where  there  is  jurisdiction,  the  magistrates  may  reach 
a  person  who,  though  not  primarily  liable,  is  liable  in  equity  and  com- 
mon sense :  and  they  are  not  to  convict  him,  as  they  would  the  parish 
surveyor,  but  to  make  an  order  upon  him  for  payment.  And  the  mat- 
ter is  not  lefc  there.  Sometimes  the  turnpike  road  trust  has  no  faad: 
in  that  case  the  clerk  or  treasurer  of  the  turnpike  trust  may  show  the 
inadequacy  of  the  funds,  and  obtain  an  order  for  the  application  of  the 
parish  highway  rate  to  the  repair.  Instead  of  this  course,  it  is  pro- 
*Q7^1  posed,  merely  as  a  matter  *of  form,  to  subject  a  man  who  has 
-*  been  guilty  of  no  fault  to  a  fine  of  51,  It  is  easy  to  say  that 
the  fine  may  be  nominal:  Mr.  Welsby  confutes  himself  by  showiog 
that  it  must  be  nominal ;  that  could  not  have  been  the  meaning  of  the 
Legislature. 

WiGHTMAS,  J. — I  am  entirely  of  the  same  opinion.  My  brother 
Coleridge's  construction  gives  full  effect  to  both  the  enactment  and  the 
proviso  in  sect.  94 :  and  without  the  proviso  sect.  113  applies. 

Erlb,  J. — Sect.  94  points  out  a  perfectly  rational  course  of  proceed- 
ing. The  person  primarily  liable  is  to  be  summoned ;  and,  in  the  meac- 
while,  the  road  is  to  be  viewed.  On  the  hearing,  the  party  summoned, 
if  liable,  is  to  be  convicted,  and  ordered  to  repair :  if  he  is  not  liable, 
the  order  is  to  be  made  on  the  party  who  is.  Bo  far  as  to  the  enacting 
part.  But,  if  it  is  brought  to  the  knowledge  of  the  magistrates  that 
the  road  is  a  turnpike  road,  an  order  is  to  be  made  on  the  treasurer  or 
surveyor  of  the  trust.  Why  are  the  magistrates  to  convict  the  parish 
surveyor  before  going  to  the  officers  of  the  turnpike  trust,  upon  whom 
the  liability  lies  in  the  first  instance,  the  parish  not  being  liable  till  it 
appears  that  the  turnpike  trust  has  no  fund  ? 

Rule  discharged. 
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♦The  QUEEN  v.  The  EASTERN  COUNTIES  Railway  Com-  ^^^^^ 

papy.     Jan.  80.  *- 

Ar&temide  in  fact  for  the  relief  of  tbe  poor,  bntwhicli  does  not  show  by  intrinsic  eyidenco,  either  by 
the  beading  or  by  something  in  the  body  of  the  rate,  for  what  purpose  it  is  made,  is  void ;  and 
this  Coort  discharged  a  rule  in  lien  of  a  mandamoi  to  order  jastioea  to  issae  their  distress 
warrant  to  levy  snob  a  rate. 

Quctre,  whether  a  rate  for  the  relief  of  the  poor,  duly  headed,  in  which  the  description  of  pro- 
perty rated  is  "land,  Ac."  be  valid.  The  Court  would  not  decide  this  on  motion,  but  made 
mbsolute  a  rule  ordering  the  Justices  to  issue  their  distress  warrant  to  levy  such  a  rate. 

Palmer,  in  this  Term,  on  behalf  of  the  overseers  of  the  parish  of 
Moulton,  obtained  a  rale  calling  on  three  jastices  of  Norfolk  and  The 
Eastern  Counties  Railway  Company  to  show  cause  why  the  three  justices 
should  not  issue  a  distress  warrant  against  The  Eastern  Counties  Rail- 
way Company  to  levy  the  amount  of  three  several  poor-rates.  From 
the  affidavits  it  appeared  that  The  Eastern  Counties  Railway  Company 
were  occupiers  of  a  portion  of  railway  in  the  parish.  The  three  rates 
had  been  made  in  fact  for  the  relief  of  the  poor,  and  allowed,  and  the 
requisite  declaration  made  and  signed.  Each  rate  was  in  a  book  printed 
for  the  purpose  of  being  used  as  a  rate  book.  At  the  top  of  each  page 
was  printed,  <<  Parish  of  Rate  made  ," 

leaving  blanks  to  be  filled  up ;  and  each  page  was  divided  into  columns, 
with  printed  headings,  indicating  the  contents  of  each  column,  as  in  the 
schedule  to  the  Parochial  Assessment  Act,  6  &  7  W.  4,  c.  96. 

The  first  rate  had  the  heading  filled  up  with  the  words,  printed  below 
in  italics,  in  manuscript,  so  as  to  read  as  follows. 
Parish  of  Moulton.     Rate  made  February  15,  1855. 
The  second  rate  was  headed  in  the  same  manner,  but  dated  May  24^ 
1855.     The  third  rate  was  headed,  entirely  in  manuscript,  as  follows. 

<<  An  assessment  for  the  relief  of  the  poor  of  the  parish  of  Moulton 
in  the  county  of  Norfolk,  and  for  other  '^'purposes  chargeable  r^qnr 
thereon  according  to  law,  made  this  17th  day  of  August,  A.  D.  ^ 
1855,  after  the  rate  of  one  shilling  in  the  pound." 

In  all  three  rates,  in  the  column  headed  « Description  of  Property 
rated,"  was  inserted  «Land,  &o." 

The  justices  refused  to  issue  their  warrant,  because  the  Company 
maintained  before  them  that  the  rates  were  invalid. 

Bovill  and  Tour  now  showed  cause.-^The  first  two  rates  are  bad 
because  they  do  not  indicate  for  what  purpose  the  rate  is  made,  nor  by 
what  authority.  If  the  heading  of  the  rate  shows  it  is  not  for  a  proper 
purpose,  the  rate  is  bad ;  Rex  o.  Wavell,  1  Doug.  115.  Here  no  purpose 
at  all  is  shown.  The  third  rate  is  free  from  this  objection,  but  it  is  open 
to  an  objection  common  to  all  three  rates ;  the  description  of  the  pro- 
perty is  « land,  &c.,"  which  gives  no  information  to  those  who  wish  to 
appeal  on  the  ground  that  the  party  is  underrated ;  Rex  v.  The  Under-  . 
takers  of  the  Aire  and  Calder  Navigation,  2  B.  &  C.  718  (E.  C.  L.  R. 
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vol.  9),  and  it  may  be  that  in  the  ««&c."  are  included  things  not  the 
subject  of  a  rate ;  such  as  movable  plant  on  the  railway.  These  were 
fatal  objections  before  the  Parochial  Assesfsment  Act  (6  &  7  W.  4,  c.  96); 
and,  since  sect.  2  of  that  Act  has  prescribed  the  requisites  of  a  rate, 
they  are  still  more  clearly  fatal.  Regina  v.  Fordham,  11  A.  k  £.  73 
(E.  C.  L.  R.  vol.  39),  will  be  cited  by  the  other  side;  but  that  case 
shows  merely  that  deviations  from  the  form  given  by  the  Parochial' 
Assessment  Act  are  not  fatal  unless  substantial. 
*Q7fiT  *-Pfl^'w«r,  in  support  of  his  rule. — These  objections  might  hare 
*'  been  taken  on  appeal,  as  was  the  case  in  Rex  v.  The  Undertakers 
of  The  Aire  and  Calder  Navigation.  On  appeal  there  might  have  been 
an  amendment  under  stat.  41  G.  3,  c.  23,  s.  1.  The  present  question 
is,  whether  the  rates  are  altogether  void. 

Lord  Campbell,  C.  J. — We  think  that  the  rule  should  be  absolute  as 
regards  the  third  rate ;  for,  though  we  regret  the  slovenly  manner  in 
which  the  property  rated  has  been  described,  we  are  not  prepared,  on  this 
summary  application,  to  declare  the  rate  wholly  void  on  that  account. 

But  we  all  agree  that  the  two  earlier  rates  are  void,  as  they  do  not 
show  for  what  purpose  or  by  what  authority  they  are  made.  Independ- 
ently of  any  statute,  it  is  necessary  that  a  rate  should  contain  some- 
thing to  give  information  as  to  the  purpose  for  which  it  is  made,  and 
the  authority  by  which  it  is  made. 

Coleridge,  J. — I  am  of  the  same  opinion.  It  is  very  important  to 
require  parties  acting  in  pursuance  of  a  limited  statutory  authority  to 
show,  on  the  face  of  their  proceedings,  that  they  act  within  it.  On  the 
two  first  rates  there  is  nothing  to  show  this. 

This  objection  does  not  apply  to  the  third  rate ;  and  I  think,  as  to  it, 
we  should  not  refuse  to  make  the  rule  absolute.  That  rate  should  have 
been  taken  by  appeal  to  the  sessions.  In  Regina  v.  Fordham,  the  ses- 
♦Q771  ^^^^^  treated  a  rate  as  void  for  not  precisely  following  the  *form 
^  in  the  Parochial  Assessment  Act;  and  they  were  held  to  be 
wrong :  I  think  the  inquiry  whether  deviations  are  substantial  will  be 
conducted  under  a  better  agency  at  sessions,  on  appeal,  than  by  us,  as 
must  be  done  if  we  hold  this  rate  void. 

WiGHTMAN,  J. — I  have  much  doubt  whether  the  last  rate  is  not  wholly 
void  on  account  of  the  manner  in  which  the  subject  of  the  rate  is  de- 
scribed. ('Land,  &c.'*  would  give  no  information  to  any  ratepayer  as 
to  what  might  be  comprised  in  the  &c.  However,  it  is  unnecessary 
now  to  decide  this. 

Crompton,  J. — I  think,  if  it  was  doubtful  before  the  Parochial 
Assessment  Act,  it  is  clear,  since  that  Act,  that  a  rate  must  set  forth 
matter  sufficient  to  show  for  what  purpose  it  was  made ;  and,  as  the  tiro 
first  rates  do  not  do  so,  they  are  void. 

I  should  be  sorry  to  say  that  the  third  rate  was  void,  without  hariog 
more  discussion,  and  taking  more  time  to  consider.     Land  is  a  sufficient 
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description :  and  I  feel  it  a  strong  thing  to  say  that  the  addition  of 
««&c/'  avoids  the  whole  rate.  But  making  this  rule  absolute  does  not 
decide  this.     The  validity  of  the  rate  may  be  disputed  afterwards. 

Rule  absolute  accordingly. 


♦FRANCIS  MARE,  EDMUND  JOHN  EARDLEY  MARE,  ^^otq 
and  GEORGE  KEEN,  v.  WILLIAM  CHARLES.     Jan.  30.      >-  *  ^^ 

An  order  to  pay  to  the  drawer's  order  at  three  months  after  date  &  sum  of  money  "for  valoe 
received  in  machinery  supplied  the  adventurers  in  II.  mines"  was  directed  "  to  Mr.  W.  C." 
W.  C.  wrote  upon  it  "  Accepted  for  the  Company.    W.  C,  Purser." 

Hold,  that  this  made  W.  C.  personally  liable  as  acceptor  of  the  bill. 

The  declaration  contained  three  counts  for  the  non-payment,  respec- 
tively, of  three  different  bills  drawn  by  the  plaintiffs,  and  accepted  by 
the  defendant.     Pleas  :  That  the  defendant  did  not  accept  the  bills. 

On  the  trial,  before  Crompton,  J.,  at  the  Middlesex  Sittings  in  Mich- 
aelmas Term,  1855,  the  three  bills  were  proved.  The  form  of  one  of 
them  was  as  follows. 

£102  Os.  6i.  Plymouth,  December  9th,  1854. 

Three  months  after  date  pay  to  our  order  in  London  the  sum  of  one 
hundred  and  two  pounds  and  six  pence  value  received  in  machinery 
supplied  the  adventurers  in  Hayter  &  Holne  Moor  mines. 

John  E.  Mare  &  Co* 
To  Mr.  W.  Charles, 

27,  Austin  Friars,  London. 

[Across  the  face  of  the  bill  was  written  the  following : — "  Accepted  for  the  Company.    Pay- 
able at  the  Union  Bank.    William  Charles,  Purser."] 

The  two  other  bills  were  in  a  similar  form.  The  defendant  was 
purser  of  the  mining  company,  and  was  not  one  of  the  adventurers. 

The  learned  Judge  directed  a  verdict  for  the  plaintiffs,  with  liberty 
to  move  to  enter  a  nonsuit. 

Montagu  Smithy  in  the  same  term,  obtained  a  rule  nisi  accordingly. 

Lush  now  showed  cause. — The  bills  were  addressed  *to  Mr.  r-i^QrrQ 
W.  Charles :  and,  as  no  one  but  the  drawee  can  accept  a  bill,  ^ 
unless  for  honour,  the  acceptance  written  across  the  bill  must  operate 
as  Charles's  personal  acceptance,  or  it  is  void  altogether.  The  general 
rule  is  that  an  ambiguously  worded  instrument  is  to  be  construed  ut 
res  magis  valeat  quam  pereat :  but  here  it  is  scarcely  necessary  to  have 
recourse  to  that  maxim ;  for  the  language  of  the  acceptance  imports 
that  Charles  accepts,  though  he  does  it  for  the  Company.  [Lord  Camp- 
BKLL,  C.  J. — There  are  several  cases  in  which  a  contract  has  been  held  to 
bind  the  person  making  it,  though  on  the  face  of  the  contract  he  states 
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that  he  contracts  for  another.(a)  It  is  in  such  cases  a  question  whetner 
it  was  the  intention,  apparent  on  the  instrument,  to  bind  the  agent  per- 
sonally. Here  Charles,  being  the  drawee,  and  knowing,  or  being  taken 
to  know,  the  law  merchant*  must  have  intended  to  accept  personallj. 
The  case  seems  undistinguishable  from  Thomas  v.  Bishop,  2  Stra.  955. 
At  the  trial  the  defendants  cited  a  dictum  of  Parke,  B.,  in  Nicholls  r. 
Diamond,  9  Exch.  154,  156,t  where  he  is  reported  to  have  said,  daring 
the  argument :  <<  If  the  defendant  had  not  been  a  principal  in,  bat 
merely  an  agent  for,  the  firm,  he  would  not  have  been  liable,  for  he 
signs  the  bills  as  principal  on  his  own  account,  and  as  agent  for  the 
others."  Probably  this  was  said  in  relation  to  something  thrown  ont 
during  the  argument  which  has  been  omitted  in  the  report ;  for,  as  it 
stands,  the  dictum  is  not  very  intelligible ;  but  the  judgment  of  Parker 
B.,  in  the  same  case  is  strongly  in  the  present  plaintiff's  favour.  He 
says :  <<  These  bills  of  exchange  are  directed  to  the  defendant  in  his 
personal  chaarcter,  and  he,  being  the  drawee,  ^accepts  them  for 
tha  firm.  Now,  the  legal  effect  of  this  acceptance  is,  that  the 
defendant  accepts  the  bills  in  his  own  right  as  principal,  and  as  agent 
for  all  the  other  members  of  the  firm.  If  the  firm  consists  of  several 
other  members,  they  would  not  be  bound,  for  nothing  is  more  clear,  is 
a  general  rule,  than  this,  that  no  person  but  the  drawee  of  a  bill  is 
bound  by  the  acceptance,  and  here  the  rest  of  the  Company  are  not 
drawees." 

Montagu  Smith  and  Garthj  in  support  of  the  rule. — The  bills  purport 
to  be  drawn  on  account  of  goods  supplied  to  the  Company ;  and  the 
defendant  accepts  them  for  the  Company,  describing  himself  in  the 
signature  as  the  purser.  [Lord  Campbell,  C.  J. — But  the  bills  are 
addressed,  not  to  the  Company,  but  to  Mr.  W.  Charles.]  The  holders 
of  the  bill  were  not  bound  to  take  this  as  an  acceptance ;  they  might 
have  treated  the  draft  as  dishonoured ;  but  they  have  elected  to  take  it; 
and  now  they  seek  to  bind  the  defendant  personally  when  he  has 
guarded  himself  against  it.  In  Nicholls  v.  Diamond  the  defendant  was 
himself  one  of  the  firm,  and  was  held  liable  on  that  account ;  but  the 
dictum  of  Parke,  B.,  shows  that  if  he  had  not  been  a  member  of  the 
firm  it  would  have  been  different.  [Wightman,  J. — In  Nicholls  f. 
Diamond  the  defendant  signed  per  proc.  That  is  a  well  understood 
form,  signifying,  I  am  a  mere  scribe,  writing  the  name  of  another  by 
his  authority.]  The  cases  are  collected  in  Owen  r.  Van  Uster,  10 
Com.  B.  318  (E.  C.  L.  R.  vol.  70).  [Crompton,  J.— Signing  per  proc 
A.  B.  is  attesting  that  the  name  A.  B.  was  written  by  the  authority  of 
i^qr^',n  A.  B.,  and  has  precisely  the  same  effect  *in  pledging  credit  that 
-*  the  simple  signature  A.  B.  would  have.  A  signature  in  the 
present  form  may  mean  that  the  writer  pledges  his  own  credit ;  so  that 

(a)  See  Tanner  v.  ChriatiAn,  4  B.  ft  B.  591  (B.  0.  L.  R.  toI.  82). 
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joa  can  hardly  say  this  signatare  is  not,  at  least,  ambiguous.]  Thomas 
V,  Bishop,  2  Stra.  955,  has  been  questioned  in  America.  In  Story  On 
Agency,  note  3  to  sect.  159,  it  is  said,  <»  This  case  seems  to  press  the 
doctrine  to  the  utmost  limit  of  the  law,  if,  indeed,  upon  principle,  it  is 
sustainable  at  all." 

Campbell,  0.  J. — I  am  of  opinion  that  the  defendant  is  personally 
liable :  and  I  come  to  this  conclusion  both  upon  authority  and  upon 
principle.  The  bill  is  drawn  on  the  defendant  as  an  individual ;  it  is 
addressed  <<  To  Mr.  W.  Charles."  It  is  true  it  is  stated  to  be  drawn 
for  value  supplied  to  the  adventurers  in  a  mining  company ;  but  it  is 
drawn  on  Charles  as  an  individual.  He  writes  upon  it  <<  Accepted  for 
the  Company;"  and  he  signs  this  "William  Charles,  purser."  If  the 
words  of  an  instrument  will  reasonably  bear  an  interpretation  making 
it  valid,  we  must  not  construe  them  so  as  to  make  it  void.  Benignse 
faciendae  sunt  interpretationes,  ut  res  magis  valeat  quam  pereat;  et 
verba  intentioni,  non  e  contra,  debent  inservire.  If  a  bill  be  drawn  on 
me  I  must  accept  it  so  as  to  make  myself  personally  liable  or  not  at  all ; 
for  no  one  but  the  drawee  can  accept.  I  think,  therefore,  that,  when  a 
drawee  accepts  a  bill,  unless  there  be  on  the  face  of  the  bill  a  distinct 
disclaimer  of  personal  liability,  he  must  be  taken  to  accept  personally. 
In  the  present  case,  the  acceptance  is  not  per  proc.  the  Company.  If 
it  were,  perhaps  that  *might  have  some  weight  as  amounting  to  r^cqoo 
such  an  absolute  disclaimer  of  personal  liability.  It  appears  on  ^ 
the  face  of  the  bill  that  it  is  drawn  on  account  of  a  debt  of  the  Com- 
pany ;  it  is  very  likely  that  the  drawee  accepted  on  account  of  the 
Company,  and  on  an  engagement  from  them  that  they  would  keep  him 
in  funds  to  meet  the  bills.  In  that  case  he  may  well  be  said  to  accept  for 
the  Company ;  but  then  it  is  an  acceptance  making  himself  personally 
liable.  Then  on  authority.  Thomas  v.  Bishop,  it  appears,  has  been, 
doubted  on  the  other  side  of  the  Atlantic ;  but  for  a  century  it  has  been^ 
uniformly  considered  good  law  in  this  country ;  and  it  is  clearly  in  point.. 
In  Nicholls  V.  Diamond  the  decision  itself,  and  far  the  greater  part  of 
the  reasoning  in  the  judgments,  are  precisely  what  we  now  adopt.  Tt 
is  not  necessary  to  form  an  opinion  as  to  the  effect  of  an  acceptance 
per  procuration  to  which  the  dictum  cited  seems  to  point,  or  to  say 
whether  we  agree  with  or  differ  from  it. 

Coleridge,  J. — I  am  of  the  same  opinion.  The  bill  was  addressed 
to  the  defendant ;  and  no  one  else  could  accept  it.  He  wrote  upon  it, 
u  accepted,"  and  signed  his  name.  He  now  says,  in  effect,  that  it  was 
not  accepted  at  all,  and  that  what  he  wrote  amounted  to  a  refusal  to 
accept :  and  this  he  says  is  the  effect  of  the  words  <<  for  the  Company." 
The  question  then  is,  Are  we  to  construe  this,  ut  res  magis  pereat,  as 
not  an  acceptance  ?  No ;  we  must  construe  it  ut  res  magis  valeat ;  and^ 
as  my  Lord  has  pointed  out,  it  is  easy  so  to  construe  it» 

VOL.  v.— 38 
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^goq-i  *WrGHTMAN,  J. — The  bill  is  drawn  on  the  defendant  for  Taloe 
-*  received  by  a  company.  The  defendant  accepts  it,  adding  to  the 
word  accepted  "for  the  Company."  He  may  have  accepted  it  on  tbeir 
account,  and  relying  on  their  liability  to  him :  but,  whatever  was  his 
motive,  he  accepted  it,  and  cannot  now  ask  us  to  construe  the  accept- 
ance 80  as  to  be  inoperative.  Unless  he  accepted  the  bill,  drawn  upon 
himself  personally,  in  the  sense  that  he  rendered  himself  personallj 
liable,  he  did  not  accept  it  at  all ;  on  any  other  construction,  what  be 
wrote  on  the  bill  must  have  amounted  to  a  refusal  to  accept  it.  Bat  it 
is  clear  that  he  did  intend  that  the  bill  should  not  be  dishonoured, 
but  accepted ;  and  we  must  construe  what  he  has  written  nt  res  magis 
valeat. 

Crompton,  J. — It  is  clear  to  my  mind  that  the  irords  used  in  this 
bill  may  bear  the  nyeaning  that  the  defendant  accepted  for  the  Company 
in  the  sense  explained  by  my  Lord  and  my  brother  Wightman.  Per- 
haps the  words  may  also  bear  the  other  meaning,  that  the  defendant 
was  acting  as  the  mere  hand  of  the  Company  in  writing  their  mccept- 
ance.  It  is  not  so  clear  that  they  could  bear  that  meaning :  bat  sap- 
pose  it  to  be  so.  The  person  writing  on  a  bill  ^<  accepted"  means  thai 
ther4$  shall  be  an  acceptance.  Unless  a  bill  is  accepted  by  the  drawee, 
inhere  can  be  no  acceptance.  We  are  to  construe  an  instrument  as  a 
whole,  so  as  to  give  effect  to  every  part  of  it,  unless  it  is  clear  that  this 
is  contrary  to  the  intention.  If,  therefore,  a  bill  be  drawn  on  a  person, 
and  the  drawee  writes  upon  it  «  accepted,"  he  must  be  taken  to  accept 
it  as  it  was  drawn  on  himself,  personally,  nnless  clear  and  onambigaoufl 
words  are  used  to  exclude  his  personal  liability.     The  regular  raercan- 
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tile  mode  by  which  the  "^person  signing  for  another  declares  that 


he  means  to  exclude  personal  liability  is,  by  signing  per  proGara- 
tion  for  that  other.  Rule  discharged.(ff) 

(<r)  S«e  Rasseil  v.  Phillipfl,  14  Q.  B.  891  (E.  C.  L.  R.  toL  OS). 

It  is  not  sufficient  to  protect  the  agent  agency,  is  the  note  of  the  corporatioB 

from  personal  responsibility  merely  to  de-  and  not  of  the  persons  signing  it :  Johi>- 

scribe  himself  as  agent,  if  the  language  son  v.  Smith,  21  Conn.  627 ;  Babcock 

of  the  iDstniment  imports  a  personal  v.  Beman,  1  Keman,  200.     See  Long 

contract  on  his  part.    But  when  the  v,  Colbum,  11  Mass.  97 ;  Emersoo  r. 

name  of  the  principal  appears  on  the  Providence  Man.  Co.,  12  Mass.  237 ; 

face  of  the  instrument  or  contract,  and  Rice  v.  Gk)ve,  22  Pick.  158 ;  Robeitfon 

it  is  evident  that  the  agent  did  not  v.  Pope,  1  Richardson,  501 ;  Orfalt  r. 

intend  to  bind  himself  personally,  but  Ayres,  7  Monroe,   356 ;    M'Betn  r. 

acted  merely  on  behalf  of  the  principal,  Morrison,    1   A.   K.    Maishall,    515 

if  he  acted  by  competent  authority,  the  When  one  gives  a  promissoiy  note  as 

])rinoipal  and  not  the  agent  will  be  guardian  for  a  minor,  although  it  is » 

bound :  Pente  ».  Stanton,  10  Wendell,  stated  in  the  body  of  the  note,  he  is 

271.     A  note  signed  b/  the  authorized  personally  liable;  Forster  v.  Fuller,  6 

agents  of  a  corporatioo,  with  words  an-  Mass.  58. 
nexed  tc  their  names  intimating  their        If  one  draws  a  bill  in  his  own  nime 
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without  stating  that  be  acts  as  agent,        When   individuals    subscribe  their 

unless  when  acting  for  the  goyernmenty  proper  names  to  a  promissory  note,  pri- 

he  is  personally  liable,  although  be  m&  facie   they  are  personally  liable, 

directs  it  to  be  paid  out  of  a  particular  though  thejr  add  a  description  of  the 

fund,  aod  although  the  person  in  whose  character  in  which  the  note  is  given ; 

favour  it  is  drawn  knows  the  drawer  to  but  such  presumption  of  liability  may 

be  but  an  agent :  Newhall  v,  Dunlap,  be  rebutted,  as  between  the  original 

14  Maine,   180 ;   Snow  v,  ^Goodrich,  parties,  by  proof  that  the  note  was  in 

Ibid.  235.     A  public  agent  is  not  an-  fact  given  by  the  makers  ae  agents  with 

Bwerable   personally  for  any  contract  the  payee's  knowledge:   Brockway  v. 

made  by  him  in  his  official  capacity,  Allen,   17   Wendell,   40;     Webb    v, 

unless  he  specially  binds  himself  to  be  Burke,  5  B.  Monroe,  51 ;  Hovey  v, 

personally  responsible :  Tucker  v.  The  Magell,  2  Conn.  680.     And  see  Hills 

Justices,  13  Iredell,  434.     The  weight  r.  Bannister,  8  Cowen,  31 ;  Fogg  v. 

of  authority  is  that  a  factor,  who  en-  Virgin,  19  Maine,  352 ;  Pomeroy  r. 

dorses  generally  the  bills  which  here-  Slade,  16  Vermont,  220;  Packard  t; 

mits,  renders  himself  personally  liable  Nye,  2  Metcalf,  47 ;  Fitch  v,  Lawton, 

upon  his  endorsement  to  his  principal  6   Howard  (MLss.),  871 ;   Kupert  v. 

as  well  as  to  third  persons :  Kenback  Madder,  1  Chandler,  146 ;  Collins  v, 

V.  MoUman^  2  Dreer,  227.  Johnson,  16  Georgia,  458. 


JOHN  CROOMES  v.  PETER  MORRISON.    Jan.  30- 

The  party  applying  for  leare  to  delirer  interrogatoriaa  nnder  Tho  Common  Law  Procedure  Aet» 
1854  (17  ^  18  Viet.  o.  125,  a.  51),  must  ahow  the  nature  of  bia  caae  ao  far  aa  to  enable  tbe 
Judge  or  the  Court  to  form  an  opinion  on  the  propriety  of  the  propoaed  interrogatoriea. 
Where  the  plaintiff  aeeka  to  deliver  interrogatoriea  before  declaring,  he  must,  for  thia  purpoae, 
do  more  than  produce  an  affidarit  in  the  terma  prescribed  by  sect.  52. 

PniPSON,  on  behalf  of  the  plaintiff,  had  obtained  a  rule  to  show  cause 
why  the  plaintiff  should  not  be  at  liberty  to  administer  to  the  defendant 
certain  interrogatories  specified.  From  the  affidavits  it  appeared  that 
the  defendant  had  appeared,  but  the  plaintiff  had  not  yet  declared.  An 
application  was  made  for  leave  to  deliver  the  interrogatories  before 
Willes,  J.,  at  Chambers ;  when  a  technical  objection  was  taken  to  the 
affidavit,  and  the  summons  was  adjourned  that  the  affidavit  might  be 
amended.  The  summons  was  heard  before  Coleridge,  J. ;  the  only  affi- 
davit produced  before  him  was  one  by  the  plaintiff  and  his  attorney, 
<<  that  we  believe  the  plaintiff  will  derive  material  benefit  in  this  cause 
from  the  discovery  which  he  seeks,  and  that  there  is  a  good  cause  of 
action  upon  the  merits."  The  learned  Judge  refused  to  make  the  order, 
but  referred  the  matter  to  the  Court,  ^o  further  affidavit  was  used  by 
the  plaintiff. 

Ltuh  now  showed  cause. — Sect.  51  of  the  Common  Procedure  Act, 
1854  (17  &  18  Vict.  c.  125),  *authorizes  the  delivering  interro-  rmqar 
gatories  by  the  plaintiff  with  the  declaration  or  «<  at  any  other  ^ 
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time."  Probably  that  aathorizes  the  delivering  before  the  declaration* 
Bat  there  is  not  an  unlimited  power  to  administer  any  interrogatories 
bat  only  sach  as  bring  oat  the  plaintiff's  own  case ;  it  is  therefore  essen- 
tial for  him  to  show  what  that  case  is.  If  there  be  no  declaration  it 
does  not  appear.  [Lord  Campbell,  C.  J. — He  must  always  show  the 
natare  of  his  case :  bat,  if  the  application  be  before  declaring,  he  most 
do  more,  in  order  to  satisfy  the  Coart  that  the  interrogatories  are  per- 
tiienty  than  is  required  if  he  has  declared.  Grompton,  J. — In  prac- 
tice at  Chambers  we  generally  act  upon  the  statements  and  coonter- 
Btatements  of  the  parties.  If  on  such  materials  a  case  is  raised  before 
the  Judge,  it  is  enough,  though  no  affidavits  were  used  before  him.]  No 
such  case  was  raised  here. 

Phipson^  in  support  of  the  rule. — Sect.  52  prescribes  what  is  tbe 
necessary  affidavit.  It  is  important  to  settle  the  practice  as  to  whetbe: 
more  is  requisite. 

Lord  Campbell,  C.  J. — We  may  settle  the  practice  so  far  as  tlit 
more  is  required  at  least  when  the  application  is  before  declaration.  It 
is  impossible  that  a  Judge  can  exercise  his  discretion  as  to  permitting 
interrogatories  or  not,  unless  he  has  the  cause  of  action  before  hioL 

CoLBBiBas,  WiGHTMAN,  and  Crompton,  Js.,  concurred. 

Rule  discharged. 


*986]  *BEESTON  v.  WEATE.    Jan.  30. 

Plaintiff  and  defendant  oecnpied  oonti^oos  portions  of  land.  For  more  than  forty  yean,  uhI  u 
far  back  as  his  U?ing  memory  went»  the  occupiere  of  plaintifTeland  bad  been  in  tbe  babit  cf 
passing  over  defendant's  land  to  a  brook  which  lay  on  the  other  side  of  that  land,  sfii  of 
damming  up  the  brook,  when  necessary,  so  as  to  force  the  water  into  an  old  sitiScrt] 
irateroonrte  which  ran  across  defendant's  land  to  plaintiff's  land.  They  did  this,  for  (tt 
purpose  of  supplying  their  cattle  with  water,  whenever  they  wanted  the  water,  except  vtn 
the  owners  of  defendant's  land  used  the  water,  as  they  did  at  certnin  seasons  of  the  ycsr,  tA 
irrigation. 

Held  that,  upon  this  evidence,  the  jury  were  warranted  in  inferring  an  nser  as  of  right,  by  tbe 
occupiers  of  plaintiff's  land,  of  the  easement  on  defendant's  land :  and  that,  for  the  interniput< 
of  such  easement,  plaintiff  might  maintain  an  action  against  defendant. 

The  first  count  alleged  that,  before  and  at  the  time  of  the  commit- 
ting, &c.,  plaintiff  was  possessed  of  and  occupied  certain  closes  of  land, 
with  the  appurtenances,  at  Goldstone,  in  Shropshire,  and  near  to  a  cer- 
tain brook  or  rivulet,  called  Goldstone  Brook,  there :  and  that,  long 
before  and  until  and  at  the  time  of  the  committing,  &c.,  a  great  part 
of  the  water  of  the  said  brook  or  rivulet  did  of  right  run  and  flow,  and 
of  right  ought,  &c.,  and  still  of  right  ought,  &c.,  therefrom  unto  tod 
along  a  certain  watercourse  or  channel,  and  thence  across  a  certain  road 
near  thereunto,  and  thence  unto,  into,  and  through  and  over,  a  certaia 
close  of  defendant,  and  from  thence  unto,  into,  through,  and  over,  tbe 
said  closes  of  meadow  land  of  plaintiff,  to  wit,  for  the  watering  of  cattle 
there,  for  the  more  convenient  occupation  and  enjoyment  thereof  bj  the 
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occupiers  thereof:  Yet  defendant,  well  knowing,  &c.,  bat  contriving, 
fcc,  to  injure,  &c.,  plaintiff  in  his  enjoyment  of  the  said  closes  of  land 
with  the  appurtenances,  and  whilst  he  was  so  possessed  of  the  same, 
and  so  entitled,  wrongfully  and  unjustly,  without  the  leave  or  license, 
and  against  the  will  of  plaintiff,  pulled  down  and  removed  certain  sods, 
Boil,  and  earth  and  dams,  then  lawfully  lying  and  being  in  and  across 
the  said  brook  or  rivulet,  for  the  purpose  '''of  diverting  and  turn-  r^qnr^ 
ing  the  said  part  of  the  water  there  unto,  into,  and  along  the  ^ 
said  watercourse  or  channel,  and  unto,  and  into,  and  through  the  said 
closes  of  land  of  plaintiff,  for  the  purposes  aforesaid,  and  in  the  man- 
ner above  mentioned  :  and  defendant  wrongfully  and  unjustly  kept  and 
continued  the  said  soil  and  earth  so  pulled  down  and  removed,  for  a  long 
space  of  time,  to  wit,  thence  hitherto  ;  and  thereby  wrongfully  and  un- 
justly let  down,  and  drew  off  and  diverted,  and  caused  to  be  let  down, 
drawn  off,  and  diverted,  a  great  part  of  the  water  of  the  said  brook  or 
rivulet  which  of  right  ought  to  have  run  and  flowed,  and  otherwise 
might  and  would  have  run  and  flowed,  and  hindered  and  prevented  the 
same  from  running  and  flowing,  unto,  into,  and  along,  and  by  means  of, 
the  said  watercourse  or  channel,  and  thence  unto,  into,  through  and 
over  the  said  close  of  plaintiff  for  the  purpose  aforesaid ;  whereby  the 
said  closes  of  land  of  plaintiff  have  been  and  are  greatly  lessened  in 
value;  and  plaintiff  has  been  hindered  and  prevented  from  enjoying 
the  same  in  so  ample  and  beneficial  a  manner  as  he,  as  such  occupier, 
otherwise  might  and  would  have  done,  and  was  entitled  to  do,  and  been 
deprived  of  his  usual,  and  rightful,  and  proper  supply  of  water  for 
watering  cattle  as  aforesaid,  and  as  such  occupier  as  aforesaid.  And 
plaintiff  has  been  and  is  otherwise  greatly  injured  and  damnified,  &c. 

Second  count :  reciting  as  before,  but  stating  the  injury  to  be  pulling 
down  sods,  soil,  earth,  and  dams,  then  lawfully  lying  and  being  in  and 
across  a  certain  part  of  the  said  watercourse  or  channel  for  the  more 
perfect  and  effectual  diverting  and  turning  of  the  water  in  the  said 
watercourse  or  channel  unto,  into,  and  through  and  over  the  said  closes 
of  land  of  plaintiff  for  the  purpose  '^'aforesaid ;  and  for  thereby  r^cqoo 
diverting  a  great  part  of  the  water  of  the  said  watercourse  or  *- 
channel,  which  of  right  ought,  &c.,  from  running  and  flowing  unto,  into, 
through  or  over  the  said  closes  of  plaintiff,  as  effectually  as  it  otherwise 
and  of  right  ought  to  have  done.  In  other  respects,  the  second  count 
corresponded  with  the  first,  mutatis  mutandis. 

Pleas.     1.  Not  guilty. 

2.  To  the  first  count :  That  a  great  part  of  the  water  of  the  said 
brook  or  rivulet  did  not  of  right  run  and  flow,  nor  of  right  ought  to 
have,  &e.,  nor  of  right  ought  to  run  and  flow  therefrom,  into,  and  along 
a  certain  watercourse  or  channel,  and  thence  across  a  certain  road  near 
thereunto,  and  thence  unto,  into,  and  through  and  over,  a  certain  close 
of  the  defendant,  and  from  thence  unto,  into,  through,  and  over  the  said 
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closes  of  meadow  land  of  plaintiff,  to  wit,  for  the  watering  of  cattle 
there,  for  the  more  convenient  occupation  and  enjoyment  thereof  bj 
the  occupiers  thereof,  as  in  that  count  alleged. 

3.  A  similar  plea  to  the  second  count  (omitting  ^^  therefrom"). 

Issues  were  joined  on  these  pleas. 

On  the  trial,  before  Erie,  J.,  at  the  last  Shropshire  assizes,  it  appeared 
that  the  defendant  was  occupier  of  land  which  was  bounded,  on  the 
south,  by  land  in  the  occupation  of  the  plaintiff,  called  The  Cow  Pastarc. 
A  natural  stream  ran  along  the  north  side  of  the  defendant's  land ;  and 
there  was  an  artificial  watercourse  passing  from  this  brook  through  the 
defendant's  land  (crossing  a  road  on  the  same  land)  to  the  land  of  the 
plaintiff.     This  watercourse,  according  to  the  evidence,  looked  as  old 
♦QfiQI  ^^^*y  years  ago  as  at  the  present  time.     *For  more  than  forty 
^"  years,  and  as  long  back  as  living  memory  went,  the  occupiers  of 
the  plaintiff's  land  had  been  in  the  habit  of  crossing  the  defendant's 
land,  and  of  placing  sods  so  as  to  form  a  dam  obstructing  the  course  of 
the  water  in  the  natural  brook  immediately  below  the  point  at  which 
the  artificial  watercourse  joined  it.     The  effect  of  this  was  to  throw  the 
water  into  the  artificial  watercourse,  through  which  it  flowed  across  the 
defendant's  land  to  the  land  of  the  plaintiff,  where  it  supplied  a  pit  or 
pond.     This  the  occupiers  of  the  plaintiff's  land  had  constantly  done, 
for  the  purpose  of  supplying  their  cattle  with  water,  at  such  times  as 
the  lowness  of  the  water  in  the  brook  rendered  it  necessary.     When 
the  water  was  wanted  by  the  occupiers  of  the  defendant's  land,  as  it 
usually  was  at  certain  seasons  of  the  year,  for  the  irrigation  of  that 
land,  the  water  did  not  reach  the  plaintiff's  land.     The  water,  after 
being  conducted  on  to  the  land  of  the  plaintiff,  ran  off  by  another  arm 
and  rejoined  the  natural  brook.     It  was  not  denied  that  defendant  had 
done  the  acts  complained  of.     This  evidence  being  uncontradicted, 
except  by  an  unsuccessful  attempt  to  prove  an  interruption,  the  learned 
Judge  told  the  jury  that,  if  the  occupiers  of  the  plaintiff's  land,  at  the 
proper  season,  had  at  their  will  and  pleasure  turned  the  water  on  to 
their  land  for  the  purpose  of  supplying  the  cattle  with  water,  the  plain- 
tiff was  entitled  to  a  verdict.     Verdict  for  the  plaintiff. 

In  last  Term,  WhateUy  obtained  a  rule  for  a  new  trial,  « on  the 
ground  that  the  learned  Judge  misdirected  the  jury  in  stating  to  them 
that,  under  the  circumstances,  the  plaintiff  had  a  right  to  the  easements 
claimed  in  the  declaration  for  the  purpose  of  watering  his  cattle." 

*9901       *^°  '^^®  Term,(a) 

■*       Keating^  Whitmore^  and  J,  Qray  showed  cause. — There  was 

in  this  case  undoubtedly  a  continuous  user  for  more  than  forty  years, 

and  for  time  immemorial,  of  the  channel  on  the  defendant's  land,  for 

the  purpose  of  conveying  the  water  to  the  land  of  the  plaintiff  and  his 

predecessors.     There  was  thus  a  good  title  to  the  easement  both  at  com* 

(a)  January  29th.    Before  Lord  Campbell,  C.  J.,  Coleridge,  WighUnao,  and  Erie^  Ja 
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Tnon  law  and  under  stat.  2  &  8  W.  4,  c.  71,  s.  2,  unless  it  be  true  that. 
as  will  be  argued  on  the  other  side,  no  such  easement  can  be  gained  by 
user  in  an  artificial  channel.  The  channel,  though  artificial,  is  full  sixty 
years  old.     The  defendant,  as  to  this  point,  relies  on  Arkwright  v.  GelJ, 

5  M.  k  W.  203.t  There  the  defendants,  in  draining  their  mine,  had 
formed  a  watercourse,  by  which  the  subterraneous  water  ran  to  the  mill 
of  the  plaintiffs,  and  was  used  by  the  plaintiffs  for  their  mill  during 
more  than  forty  years :  and  it  was  held  that  the  plaintiffs  acquired  no 
title  by  user  as  against  the  defendants.  But  there  the  water  itself, 
rather  than  the  watercourse,  was  artificial ;  and  all  that,  in  fact,  had 
taken  place  was,  that  the  predecessors  of  plaintiffs  in  that  case  had 
submitted  to  the  user  of  their  land  for  the  relief  of  the  mines  of  the 
defendants.  There  was  rather  an  easement  in  the  defendants  than 
in  the  plaintiff.  There  was  no  user  by  tho  plaintiffs  to  which  the 
defendants  could  have  objected;  the  plaintiffs  had  merely  used  the 
water  of  which  the  defendants  had  relieved  their  mine.  The 
defendants  could  not  be  bound  to  keep  up  the  supply  when  the 
*mine  did  not  require  the  draining.  It  could  not  be  supposed  r^QQ-i 
that  such  a  flow  of  water  had  been  the  subject  of  grant  by  the  ^ 
defendants  or  their  predecessors.  The  case  does  not  show  that  an  user 
in  an  artificial  channel  is  less  capable  of  creating  an  easement  than  an 
user  in  a  natural  channel.  In  Magor  v.  Chadwick,  11  A.  &  E.  571  (E. 
C.  L.  R.  vol.  39),  this  Court  pointed  out  that  Arkwri||ht  v.  Gell,  5  M. 

6  W.  203,t  did  not  show  that  such  easement  might  not  be  created  in 
the  case  of  an  artificial  channel ;  but  that  the  facts  there  did  not  show 
an  user  as  of  right.  And,  accordingly,  this  Court,  in  Magor  v.  Chad- 
wick, refus'^d  to  disturb  a  verdict  where  it  had  been  found  that  the 
occupier  of  a  brewery  had  acquired,  by  user  as  of  right,  against  the 
owner  of  mines,  a  title  to  the  use  of  the  water  flowing  through  an  arti- 
ficial adit  formed  for  draining  the  mines.  Whether  the  two  cases  can 
be  quite  reconciled  it  is  not  necessary  for  the  present  plaintiff  to  inquire. 
In  this  case  an  action  might,  at  any  time  before  the  title  was  acquired 
by  user,  have  been  maintained  by  the  owner  of  the  plaintiff's  land 
against  the  owner  of  the  defendant's  land  for  going  upon  the  plaintiff's 
land  in  exercise  of  the  easement ;  so  that  the  user  was  as  of  right. 
But  no  action  could  be  maintained  against  a  party  for  using  the  waste 
water,  as  in  Arkwright  v.  Gell.  In  Wood  v.  Waud,  3  Exch.  748,t  tho 
question  arose  as  to  the  diversion  of  an  artificial  watercourse ;  and  the 
Court  of  Exchequer  expressly  acceded  to  the  doctrine  laid  down  in 
Magor  V.  Chadwick,  that  the  proposition  that  no  time  could  give  a 
right  to  the  use  of  water  flowing  through  an  artificial  channel  is  inde» 
fensible.  Greatrex  v.  Hayward,  8  Exch.  291, f  is  to  be  explained  aa 
Arkwright  v,  Gell.  Where  the  water,  *in  the  first  instance,  is  ri^qqq 
collected  by  artificial  means,  the  use  of  the  water  by  the  party  "- 
through  whose  land  it  flows  may  often  not  be  an  usage  as  of  right: 
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that,  however,  is  not  the  present  case.  Acton  v.  Blundell,  12  M.  k  W. 
324,f  appears  not  to  affect  the  present  question.  [Coleridge,  J.— 
Suppose  I  create  an  artificial  stream  for  the  purpose  of  irrigating  my 
own  land,  and  give  some  notice  that  I  do  this  only  for  that  purpose; 
and  then  my  neighbour  comes  on  my  land  and  makes  use  of  the  stream 
for  his  own  purposes :  may  I  not  put  an  end  to  that  ?  While  Somerset 
House  was  in  an  incomplete  state,  some  shops  behind  the  building,  bj 
means  of  their  windows,  enjoyed  the  light :  it  was  contended  that  the 
unfinished  state  of  the  building  gave  sufficient  notice  to  the  occupiers 
of  these  shops;  so  that,  when  the  building  was  completed,  and  the 
windows  were  thereby  darkened,  no  legal  wrong  was  committed :  but  I 
believe  the  case  never  reached  p,  decision.  That  question  was  on  the 
common  law  right.  Erle,  J. — That  rests  on  the  presumption  of  a 
grant.]  The  present  case  is  no  other  than  the  ordinary  case  of  a  sough 
across  the  land  of  a  defendant,  by  which  water  reaches  the  land  of  a 
plaintiff.  In  the  cases  in  which  the  plaintiff  has  failed  in  establishing 
his  right  to  water,  that  has  been  in  consequence  of  the  facts  showing 
only  a  revocable  license,  or  in  some  way  negativing  the  presumption  of 
a  grant,  and  so  destroying  the  common  law  right ;  Fentiman  v.  Smith, 
4  East,  107,  Hewlins  v.  Shippam,  5  B.  &  C.  221  (E.  C.  L.  R.  vol.  11), 
Cocker  v.  Cowper,  1  0.  M.  &  R.  418.t  But  this  difficulty  does  not 
arise  in  the  case  of  a  claim  by  a  forty  years'  user,  under  stat  2  &  3  W. 
4,  c.  71,  s.  2.  Vke  user  in  such  case,  has  the  effect  of  a  grant,  which 
♦QQ^I  ^^  presumed  at  common  *law,  if  the  easement  be  capable  of 
^  grant,  as  this  clearly  was.  Whereas,  in  such  cases  as  Arkwright 
V.  Gcll,  where  a  party  merely  relieves  his  land  by  discharging  the  drain 
water  on  the  land  of  another,  no  grant  of  such  drain  water  conld  he 
supposed. 

Whatelei/y  Baughet/,  and  Phipson^  contrd*. — The  plaintiff  had  acquired 
no  right  to  divert  the  water ;  and  he  might  have  been  sued  for  doing  so, 
unless  he  had  acquired  a  right  by  user ;  Mason  v.  Hill,  8  B.  &  Ad.  304 
(E.  C.  L.  R.  vol.  23),  5  B.  &  Ad.  1  (E.  C.  L.  R.  vol.  27).    It  is  con- 
tended, on  the  other  side,  that  an  easement  may  be  acquired  by  the 
user  of  water  flowing  through  an  artificial  channel ;  and  it  may  so,  pro- 
vided the  user  be  permanent;  but  not  if  the  user  be  temporary  onlr: 
and  that  is  the  effect  of  Arkwright  v.  Gell,  Wood  v.  Waud,  3  Exch. 
748,t  and  Greatrex  v.  Hayward,  8  Exch.  291.t     Now  here  the  user 
was  temporary  only,  for  the  purpose  of  watering  the  plaintiff's  cattle 
at  the  times  when  the  water  was  not  wanted  by  the  defendant  for  the 
irrigation  of  his  own  land.     The  Judge  should  have  told  the  jury  that, 
if  the  user  was  temporary  only,  no  title  could  be  acquired.     Magor  r. 
Chadwick,  11  A.  &  E.  571  (E.  C.  L.  R.  vol.  89),  is  not  inconsistent 
with  this  view :  it  was  there  found  as  a  fact  that  the  user  was  of  right; 
and  there  was  nothing  in  the  nature  of  the  case  to  show  that  it  must 
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have  been  temporary.     In  Broadbent  v.  Ramsbotham,  in  this  Term,(a) 
the  Court  of  Exchequer  decided  that  a  party,  entitled  to  use  the  water 
of  a  natural  brook,  had  no  right  of  action  against  an  owner  of  land  for 
stopping  the  supply  which  had  accrued  to  *the  brook  from  the  r^qq - 
drainage  of  the  land  and  the  overflow  of  wells  on  that  land,  partly  ^ 
running  through  an  artificial  channel.     In  Greatrex  v.  Hayward,  the 
Court  inferred,  from  the  state  of  things  in  which  the  user  originated,  that 
the  purpose  had  been  temporary  only  and  might  cease  when  the  owner 
of  the  land  drained  altered  his  mode  of  draining.     [Lord  Campbell,  C. 
J. — The  user  was  only  the  reception  of  the  water.]    Suppose  the  evidence 
there  had  been  that  the  party  insisting  on  the  right  went  with  a  bucket 
to  the  sough,  and  took  the  water  thence  :  could  that  have  removed  the 
objection  ?     It  would  not  have  supplied  an  answer  to  the  difficulty  arising 
from  the  owner  of  the  land  drained  not  being  bound  to  keep  up  the 
supply.   And  surely  there  could  be  no  difference  between  the  user  by  thus 
draining  the  water,  and  the  reception  of  the  water  by  the  occupiers 
lower  down  the  stream.     In  Greatrex  v.  Hayward,  Alderson,  B.,  asked 
whether  a  farmer,  by  letting  his  liquid  manure  run  into  a  pit  in  his  neigh- 
bour's field  for  twenty  years,  gave  such  neighbour  a  right  to  require 
the  continuance.    Would  the  case  be  altered  if  the  neighbour  had  crossed 
the  field  and  carried  off  the  manure  ?     The  nature  of  the  subject-matter 
must  be  looked  at.     Where  that,  as  in  the  case  of  water  dropping  from 
eaves,  or  drains,  shows  that  the  taking  cannot  be  permanent,  or  as  of 
right,  no  title  can  be  acquired.     And  that  is  manifestly  so,  when  the 
owner  of  the  supposed  servient  tenement  uses  the  water  for  irrigating 
that  tenement.     It  is  impossible  to  suppose  a  grant  in  such  a  case :  that 
would  be  inconsistent  with  the  defendant's  own  user.     There  can  be  no 
difference,  as  to  this,  between  *subterraneous  watercourses  and  r^qqr 
those  on  the  surface  of  the  land.     In  the  cases  in  the  Exchequer  ^ 
it  was  suggested  that  the  taking  of  the  waste  water  appeared  to  be  by 
permission,  not  of  right :  why  should  not  the  same  argument  be  applied 
here,  there  being  as  much  ground  for  inferring  a  tacit  consent  in  one 
case  as  in  the  other?    pjord  Campbell,  C.  J. — That  might  always  be 
urged  in  answer  to  a  proof  of  user  for  any  number  of  years.] 

Cuf.  adv.  vult. 
Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court, 
We  are  of  opinion  that  the  rule  in  this  case  ought  to  be  discharged. 
The  defendant  would  be  entitled  to  our  judgment  if,  as  he  contends, 
there  was  not  sufficient  evidence  to  justify  the  jury  in  finding  that  the 
plaintiff  had  proved  the  right  as  alleged  in  the  declaration.  But  we 
think  that  the  judge  at  the  trial  did  well  in  refusing  to  direct  a  nonsuit, 
and  in  telling  the  jury  that,  if  they  believed  the  facts  sworn  to  by  the 
plaintiff's  witnesses,  they  would  be  justified  in  returning  a  verdict  for 

(a)  Sinoe  reported,  11  Ezch.  602.t 
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tbc  plaintiff.  He  did  not  saj  that  in  point  of  law  these  facts  conck* 
sivelj  proved  the  plaintiff's  case,  bat  that  the  jury  might  infer  from 
them  that  the  contested  right  was  established.  [         ^ 

The  defendant's  counsel,  in  arguing  that  the  plaintiff  ought  to  hare 
been  nonsuited,  relied  mainlj  on  Arkwright  v.  6ell,  5  M.  &  W.  203,t 
Wood  V.  Waud,  and  Greatrex  v.  Hayward.  We  entirely  concur  in  these 
decisions,  thinking  that  the  plaintiff  did  not  in  any  of  them  support  his 

*QQf^1  ^'^^S^^^OQ  ^3  ^^  ^^^  easement  claimed.  In  none  of  ^thern  was 
^  there  any  reasonable  ground  for  inferring  that  the  easement  had 
been  acquired  by  prescription  or  grant.  But  we  do  not  consider  that 
the  cases  lay  down  any  such  rule  as  that  enjoyment  and  acts  which, 
without  the  existence  of  the  easement,  would  be  tortious  and  actionable 
may  not  be  evidence  of  the  right  to  the  use  of  water,  although  it  flovs 
in  an  artificial  cut.  This  doctrine  would  destroy  the  right  to  the  great 
majority  of  mill  leats  all  over  the  kingdom ;  for  the  water  invariably 
runs  through  them  in  an  artificial  cut  from  the  weir  across  the  natural 
current  of  the  river  where  they  begin,  till  the  water  is  restored  to  the 
natural  current  of  the  river :  and  it  very  frequently  happens  that  in 
parts  the  soil  belongs,  not  to  the  owner  of  the  mill,  but  to  a  stranger. 
Nevertheless,  if  the  water  has  flowed  immemorially,  or  for  a  considerable 
period  of  time,  from  the  river  through  the  leat,  to  turn  the  mill,  and 
the  owner  of  the  mill  has  been  in  the  habit  of  going  on  the  soil  of 
another  to  clean  out  the  leat  and  to  repair  its  banks,  we. conceive  that 
the  right  to  do  so  might  be  established,  and  that  an  obstruction  to  the 
flow  of  water  through  the  mill  leat  would  be  actionable.  In  the  cases 
referred  to,  regard  was  had  to  the  water  being  obtained  artificially  by 
the  owner  of  the  servient  tenement,  rather  than  to  the  water  ruDniDg 
through  an  artificial  cut.  Here  the  water  in  question  is  part  of  the 
w^ater  of  a  stream  which  h(is  flowed  on  the  surface  of  the  country  from 
the  time  that  our  globe  took  its  present  conformation.  But  the  strength 
of  the  plaintiff's  case  (distinguishing  it  from  the  cases  relied  upon  by 
the  defendant)  is  that  here  the  occupier  of  the  dominant  tenement,  for 
the  purpose  of  letting  in  the  water  from  the  natural  current  of  the 
qq-^  river  into  the  artificial  cut,  and  from  the  artificial  cut  ^into  his 
-*  pond  in  The  Cow  Pasture,  was  colistantly  going  upon  the  servient 
tenement,  with  notice  to  the  occupier  of  the  servient  tenement,  and 
doing  acts  which,  without  the  easement,  would  be  trespasses.  Such  has 
been  the  practice  as  far  back  as  living  memory  goes,  and  may  have  been 
the  practice  from  time  immemorial.  Tet  for  these  acts  no  action  has 
been  brought,  nor  has  any  complaint  been  made.  If  you  are  to  pre- 
sume that  they  took  place  by  the  license  of  the  occupier  of  the  servient 
tenement,  then,  by  constant  user  acquiesced  in,  no  easement  can  be 
acquired.  But,  if  it  were  not  that  the  occupier  of  the  servient  tene- 
ment has  himself  used  the  water  flowing  through  the  artificial  cut  for 
irrigation,  no  plausible  objection  could  be  made  to  the  easement  vrhich 
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the  plaintiff  claims :  and  we  do  not  see  that  the  use  of  the  water  on  the 
servient  tenement  takes  away  from  the  effect  of  the  use  of  it  for  the 
dominant  tenement,  regard  being  had  to  the  positive  acts  done  by  the 
occapier  of  the  dominant  tenement  upon  the  servient  tenement  for  the 
purpose  of  enjoying  the  easement. 

Great  stress  was  laid  by  the  defendant's  counsel  on  the  often  repeated 
assertion  that  the  artificial  cut  was  made  for  a  temporary  purpose. 
The  water  flowing  through  the  cut  has,  as  far  back  as  living  memory 
goes,  and  probably  much  longer,  been  constantly  applied  to  two  pur- 
poses, the  irrigation  of  the  meadow  on  one  side  of  the  cut  and  the 
watering  of  the  cattle  pasturing  on  the  meadow  on  the  other  side  of  the 
cut.  These  purposes  cannot  be  considered  temporary  in  their  nature, 
although  there  is  no  certainty  that  the  meadows  may  not  at  some  remote 
time  become  the  sites  of  streets  or  squares  in  a  town.  The  defendant's 
counsel  argued  strongly  against  the  probability  of  such  a  grant,  whereby 
*the  owner  of  the  servient  tenement  would  have  deprived  himself  r^cqqn 
of  the  power  of  converting  it  to  any  purpose  inconsistent  with  ^ 
the  easement  granted.  But  it  is  part  of  the  generally  fictitious  suppo- 
sition of  a  grant,  that  it  proceeds  upon  an  adequate  consideration. 

Exception  was  taken  to  the  Judge's  direction,  that  he  did  not  speci- 
fically leave  to  the  jury  whether  the  cut  was  made  for  a  temporary  or 
for  a  permanent  purpose.  But  he  dpes  not  appear  to  have  been  asked 
to  leave  any  such  a  question  to  the  jury :  and,  looking  to  the  evidence, 
the  answer  could  hardly  have  been  that  it  was  for  a  temporary  purpose 
within  the  meaning  of  the  term  when  used  by  Judges  in  watercourse 
cases. 

We,  therefore,  do  not  think  that  we  ought  to  disturb  the  verdict, 
either  on  the  ground  that  a  nonsuit  should  have  been  ordered,  or  that 
there  was  a  defective  direction  by  which  the  jury  may  have  been  induced 
to  come  to  a  wrong  conclusion. 

The  facts  of  the  case  were  admitted :  the  Judge  who  tried  the  cause 
was  satisfied  with  the  verdict :  and,  on  reviewing  the  evidence,  we  see 
no  reason  for  saying  that  the  case  ought  to  be  submitted  to  another 
jury.  Rule  discharged. 
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^QQQT  *ISAAC  NICHOLSON  and  ROBERT  TUCKER,  Assignees 
^    J  of  EDWARD  THOMAS  LODGE,  a  Bankrupt,  v.  ALBBRT 

GOOCH.    Jan.  25. 

By  the  rules  of  the  £ltock  EzehAnge,  money  payable  by  members  of  Uie  Hcqxse  to  a  ie&alter  b 
to  be  paid  to  assignees  appointed  by  the  Bxchange  and  be  distributed  rateably  amongst  the 
House  creditors  of  the  defaulter. 

Ti.,  a  trader,  and  member  of  the  Stook  ExohangOi  was  under  engagements  with  memben  of 
the  Exchange  to  pay  and  recelre  differences  on  bargains  in  the  public  funds  to  a  Iarg« 
amount  on  the  account  day.  The  day  before  the  account  day,  he  wrote  to  the  secretary  Hut 
he  was  unable  to  meet  his  engagements ;  he  was  accordingly  declared  a  defaulter ;  and  G^ 
one  of  the  assignees  of  the  Exchange,  receiTcd  the  amount  of  the  differences  payable  to  L, 
and  distributed  it  rateably  amongst  the  House  creditors.  At  the  time  when  L.  wrote  dw 
letter  he  was  indebted  to  his  trade  creditors,  insolTent,  and  contemplated  bankruptcy ;  bat 
this  was  unknown  to  G.  till  L.  was  adjudicated  a  bankrupt  under  sect  233  of  The  Bajikra|yt 
Law  Consolidation  Act,  1849.  At  the  time  of  the  adjudication  6.  had  distributed  most  of  tke 
money  received,  but  had  a  small  portion  still  in  hand.  The  assignees  of  L.  sued  6.  for 
money  had  and  received. 

Held,  by  the  whole  Court,  that,  assuming  that  the  letter  by  L.  was  a  fraudulent  preference  of 
his  House  creditors,  and  an  act  of  bankruptcy  on  which  an  abjudication  on  the  petition  of 
a  creditor  might  have  been  supported,  that  this  adjudication  under  sect  233  could  not  relsle 
back  to  it ;  that  consequently,  being  voidable  only  and  not  void,  G.  was  jastlfied  in  so  fsr 
as  he  had  acted  on  it  before  the  adjudication. 

Held  also,  that  the  balance  could  not  be  recovered:  Lord  Campbell,  C.  J.,  and  Wightmas,  J^ 
giving  judgment  because  the  contracts  out  of  which  the  differences  arose  were  illegal  wiUua 
Stat  7  G.  2,  c.  8,  and  the  money  therefore  no  part  of  L.'8  estate ;  Crompton,  J.,  conenrriDg,  bat 
giving  his  judgment,  principally,  because  sect  5  of  7  G.  2,  c  8,  made  the  iieoeipt  of  lbs 
differences  for  L.  illegal  both  in  principal  and  agent. 

The  declaration  coDtained,  amongst  others,  counts  for  monej  had  and 
received  to  the  use  of  Lodge  before  his  bankruptcy,  and  for  money  had 
and  received  to  the  use  of  the  plaintiffs  as  his  assignees.  To  these 
counts  there  were  pleas  of  Never  indebted;  on  which  issue  was  taken; 
and  That  defendant  paid  the  money  away  by  directions  of  Lodge  before 
the  filing  of  the  petition,  bon&  fide,  and  without  notice  of  a  previous 
act  of  bankruptcy.  The  replication  to  the  last-mentioned  plea  was, 
that  the  payment  over  was  by  way  of  fraudulent  preference.  Issue 
thereon. 

There  were  other  counts  and  other  pleas  ;  but  it  is  not  necessary  to 
notice  the  rest  of  the  pleadings,  as  the  points  rose  on  those  set  out. 
4^10001       *^^  ^^^  trisA^  before  Lord  Campbell,  0.  J.,  at  the  London 
-^  sittings  after  Hilary  term  1855,  a  verdict  was  taken  for  tEe 
plaintiff,  subject  to  a  case. 

By  the  case  it  appeared  that  Lodge  was  admitted  a  member  of  the 
Stock  Exchange,  or,  as  it  is  called,  «  The  House,*'  subject  to  its  rales 
and  regulations.  Those  rules  are  printed ;  and  a  copy  formed  a  part  of 
the  case.  The  effect  of  those  rules,  so  far  as  material  to  the  present 
case,  was,  that  all  dealings  on  the  Stock  Exchange  must  be  between 
members ;  that  a  member  of  the  House,  unable  to  fulfil  his  engagements, 
is  to  be  declared  a  defaulter ;  that  members  who  were  under  engage- 
ments to  pay  money  to  such  a  defaulter  should  not  pay  it  to  him,  bat  to 
official  assignees,  appointed  by  the  Stock  Exchange;  and  that  these 
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official  assignees  were  to  distribute  the  proceeds  rateably  amongst  the 
members  of  the  House,  to  whom  the  defaulter  was  under  engagements. 
There  were  provisions  for  allowing,  in  special  cases,  creditors,  not  mem- 
bers of  the  House,  to  participate  in  such  division,  and  for  requiring  the 
defaulter  to  contribute  from  his  general  estate  towards  increasing  the 
dividend ;  but  nothing  in  this  case  turned  on  these  provisions.     The 
case  .then  stated  facts  which  showed  that  Lodge,  on  the  10th  November, 
1853,  was  largely  indebted  to  his  trade  creditors  out  of  the  House, 
and  was  insolvent,  and  contemplated  bankruptcy.     The  10th  November 
Tfas  the  account  day ;  and  the  11th  of  November  was  the  settling  day 
on  the  Stock  Exchange.     Had  Lodge  fulfilled  all  his  engagements  on 
that  account,  he  would  have  had,  on  the  settling  day,  to  pay  21,8862. 
13<.  9d.,  and  to  receive  11,4402.  12<.  6d. ;  and,  for  the  ensuing  De- 
cember account,  he  would  have  had  to  pay  6702.,  and  to  receive  5042. 
lis.  6d.     The  ^nature  of  the  contracts  on  which  these  liabilities  r^ii  aa-i 
arose  was  one  of  the  questions  in  the  case ;  and  the  evidence  as  ^ 
to   that  point  is  afterwards   stated.     On   the   morning  of  the  11th 
November,  Lodge  wrote  to  Mr.  Webb,  the  Secretary  of  the  Stock  Ex- 
change, the  following  note :  "Dear  Sir, — I  am  sorry  to  inform  you  that 
I  am  unable  to  fulfil  my  engagements  in  the  Stock  Exchange,  and  re- 
quest you  will  make  it  known  to  the  members  in  the  usual  way."   Lodge, 
on  the  same  day,  committed  an  act  of  bankruptcy.     The  defendant  was 
one  of  the  three  official  assignees  appointed  by  the  Stock  Exchange. 
Thp  case  then  stated  the  defendant's  further  proceedings  as  follows. 
«(  At  about  twelve  o'clock,  on  the  11th  November,  the  defendant  came 
to  the  office  of  Lodge,  and  asked  his  clerk,  Easty,  for  Lodge's  list  of  his 
differences,  that  is  the  money  Lodge  had  to  receive  and  pay  to  members 
of  the  Stock  Exchange,  and  for  Lodge's  books  generally.     The  list  had 
not  then  been  made  out ;  but  Easty  and  Smith,  another  clerk,  after- 
wards made  up  Lodge's  books,  and  such  list  from  them.     The  defend- 
ant afterwards,  on  the  same  day,  called  again  at  Lodge's  office,  and  re- 
ceived from  Easty  such  list,  and  also  some  of  Lodge's  books  which  re- 
lated only  to  stock  transactions, — Lodge  having  other  books  used  in  his 
business  of  a  broker.     The  defendant  took  with  him  to  his  office,  adjoin- 
ing the  Stock  Exchange,  the  list  of  differences,  and  there,  as  the  official 
assignee,  and  under  the  rules  and  usage  of  the  Exchange,  collected  and 
received  checks  for  various  .sums  of  money  from  different  members  of 
the  Stock  Exchange,  whose  names  were  on  that  list,  and  who  had  deal- 
ings with  Lodge,  and  would  have  had  to  pay  him  money  for  the  November 
account,  as  hereinbefore  mentioned.     These  checks  were  *after-  r^ci  qaq 
wards  paid ;  and  the  whole  amount  so  received  by  the  defend-  ^ 
ant  amounted  to  11,4402.  12<.  6i.     The  defendant  also,  on  the  8th  De- 
cember, 1853,  being  for  the  December  account,  received  from  a  similar 
class  of  persons,  and  in  the  same  manner,  the  further  sum  of  5042.  lis. 
6c2.    These  two  amounts,  so  received  by  the  defendant,  were  by  bim 
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disposed  of  under  and  according  to  the  rales  and  usage  of  the  Exchange, 
as  follows.  On  the  16th  November,  the  defendant  paid  rateahl  j  a  dividend 
(within  a  fraction)  of  99.  in  the  pound  to  members  of  the  Stock  Exchange, 
with  whom  Lodge  had  had  such  dealings  as  hereinbefore  mentioned  for  the 
November  account,  on  which  they  would  have  had  to  receive  from  Lodge. 
On  the  7th  December  the  defendant  paid  to  the  same  persons,  and  on 
the  same  account,  a  further  dividend  of  1«.  6d,  in  the  pound.  On  the ' 
8th  December,  the  defendant  paid  rateably  a  dividend  of  10«.  6d.  in  the 
pound  to  members  of  the  Stock  Exchange,  with  whom  Lodge  had  had 
dealings  as  hereinbefore  mentioned  for  the  December  account,  and  who 
would  have  had  to  receive  from  Lodge.  Such  payments  so  made  by 
the  defendant  amounted  to  all  the  money  received,  except  138{.  6<.  9d. : 
and,  after  the  above  payments  were  made,  the  defendant,  on  the  2d  day 
of  January,  1854,  paid  this  sum  of  188Z.  6«.  9d.  to  the  treasurer  of  the 
fund  for  decayed  members,  in  accordance  with  the  rules  of  the  Stock 
Exchange,  until  funds  may  arise  to  make  it  worth  while  to  pay  a  farther 
dividend. 

On  the  28d  November,  1853,  Lodge  presented  a  petition  to  the  Court 
of  Bankruptcy  for  private  arrangement  with  his  creditors,  under  the 
211th  section  of  The  Bankrupt  Law  Consolidation  Act,  1849  (12  k  13 
Vict.  c.  106):  and,  the  necessary  proportion  of  creditors  present  at  the 
*iftft^l  *^^^^°^  sitting,  which  was  held  on  the  3l8t  December,  1853, 
-*  not  acceding  to  the  proposals  made,  the  proceedings  under  the 
petition  were  adjourned  by  the  commissioner  into  the  public  court; 
and  Lodge  was  thereupon,  on  the  31st  December,  1853,  and  under  the 
provisions  of  the  223d  section  of  The  Bankrupt  Law  Consolidation  Act, 
1849,  adjudged  and  declared  bankrupt.  The  plaintiff  Nicholson  is  the 
official  assignee,  and  the  plaintiff  Tucker  the  creditors'  assignee,  under 
the  bankruptcy. 

The  defendant  was  not  aware  that  Lodge  had  any  creditors  off  the 
Exchange,  or  that  any  proceedings  were  being  taken  by  him,  or  by  any 
such  creditors  against  him  in  respect  to  their  debts,  or  that  Lodge  had 
committed  any  act  of  bankruptcy,  until  he  saw  the  advertisement  of  ad- 
judication on  the  4th  January,  1854.  The  defendant  was  not  aware, 
before  the  11th  of  November,  of  any  difficulties  that  Lodge  was  in,  or 
of  any  probability  of  his  becoming  a  defaulter.  The  defendant  knew 
that  Lodge  kept  his  carriage,  and  thought  he  was  a  man  of  wealth.  At 
a  meeting  of  Lodge's  creditors  in  the  Exchange  held  on  the  17th  No- 
vember, at  which  defendant  was  present.  Lodge  stated  that  he  had  no 
debts  out  of  the  House,  and  that  he  expected  eventually  to  be  able  to 
pay  20«.  in  the  pound.  Throughout  the  proceedings  of  the  defendant 
he  departed  in  no  respect  from  the  falfilment  of  the  rules  of  the  Ex- 
change, and  acted  thereon,  and  complied  therewith,  implicitly.  With 
respect  to  the  dealings  of  Lodge  with  members  of  the  Stock  Exchange 
for  the  November  and  December  accoant  days  respectively,  which  have 
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been  hereinbefore  mentioned,  and  in  respect  of  which  the  whole  of  the 
aforesaid  moneys  were  received  by  the  defendant,  it  was  agreed  by  the 
^plaintifTd  and  the  defendant,  at  the  trial  of  the  cause,  that  some  r^^/x/x^ 
members  of  the  Stock  Exchange,  with  whom  Lodge  had  dealings  *- 
for  those  account  days,  should  be  called  as  witnesses,  and  that  the  ac* 
count  which  they  gave  of  their  transactions  with  Lodge  should  be  taken 
as  specimens  of  the  whole  of  Lodge's  transactions  out  of  which  the  mo- 
neys received  and  paid  away  by  the  defendant  resulted. 

The  case  then  set  out  verbatim  a  transcript  of  the  shorthand  writer's 
notes  of  the  evidence  of  the  witnesses  thus  called. 

The  result  of  this  evidence  was,  that  on  the  Stock  Exchange  dealings 
are  either  for  money,  or  on  account.  Dealings  for  money  are  where 
the  stock  is  to  be  delivered  and  paid  for  at  once,  and  are  the  exception. 
Dealings  for  the  account,  which  are  the  usual  dealings,  are  where  the 
bargains  are  for  stock  to  be  settled  for  on  a  fixed  future  day  called  the 
account  day.  In  dealing  together  the  members  deal  with  each  other, 
never  disclosing  the  names  of  their  principals ;  and  there  is  nothing  in 
the  form  of  the  contract  to  indicate  whether  the  member  who  makes 
the  contract  to  buy  stock  for  the  account  day  is  acting  for  a  person 
really  intending  when  the  account  day  comes  to  exchange  money  for 
stock,  or  for  a  person  intending  to  pay  or  receive  the  difference  between 
the  contract  price  and  the  price  of  the  stock  on  that  day.  When  the 
account  day  comes,  two  members  who  have  had  dealings  with  each  other 
det  off  against  each  other  the  quantities  of  stock  which  they  have  under 
their  different  contracts  respectively  engaged  on  that  day  to  deliver  and 
to  receive ;  the  balance  of  the  stock  is  met  by  an  actual  delivery  of  as 
much  stock  as  the  parties  really  want;  *and  by  a  fictitious  r^^^/x/x^ 
bargain  for  the  sale,  at  the  price  of  the  day^  of  as  much  stock  ^ 
as  will,  when  set  off,  cover  the  balance,  and  leave  nothing  to  be  done 
but  to  settle  for  the  difference  of  the  prices.  The  prices  of  the  stocks 
sold  and  bought,  whether  the  bargain  be  real  or  fictitious,  are  set 
against  each  other,  and  the  balance  paid  in  money,  on  the  ensuing  or 
settling  day.  The  quantity  of  stock  actually  delivered  on  any  account 
day  depends  upon  the  number  of  principals  who  have  contracted  with  a 
view  to  a  real  purchase,  and  is  generally  small  in  proportion  to  the 
amount  of  the  nominal  transactions.  From  this  statement,  which  is 
not  in  the  words  of  the  witnesses,  but  seems  to  be  the  effect  of  their 
evidence,  it  follows  that  real  sales  and  speculative  transactions  are  so 
mixed  together  that  it  is  impossible  to  disentangle  them.  One  trans- 
action, in  which  Lodge  had  been  engaged  for  the  November  account, 
was  for  a  principal.  The  Palladium  Insurance  Company,  who  really 
intended  to  buy  stock :  all  the  others  (including  the  whole  of  those 
resulting  in  the  differences  payable  to  him,  which  made  up  the  sum 
received  by  the  defendant)  were  entered  into  as  speculations,  with  the 
intention  to  settle  them  without  the  transfer  of  any  stock,  and  on 
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behalf  of  persons  not  possessed  of  stock.  The  jury,  being  asked  their 
opinion,  found  <(  that  the  majority  of  the  transactions  were  of  a  speca- 
lative  character,  with  the  intention  of  merely  settling  the  differences; 
but  we  cannot  say  that  both  parties  at  the  time  of  the  contracts  under 
stood  that  it  was  only  to  pay  or  receive  differences."  It  was  agreed 
that  the  Court  might  draw  inferences  of  fact  from  the  case  abore 
abstracted. 

The  question  for  the  Court  was,  Whether  the  plaintiffs  were  entitW 
*1  OOfil  ^^  T^^<^oyer  from  the  defendant  any,  and  *what,  amount  of  thb 
-^  money  received  by  him  as  stated  in  the  case. 

The  case  was  now  argued.(a) 

Wilde,  for  the  plaintiffs. — It  is  clear  in  fact  that,  at  the  time  when 
Lodge  wrote  to  inform  the  Secretary  of  the  Stock  Exchange  that  be 
was  unable  to  meet  his  engagements,  he  was  insolvent  and  contemplated 
bankruptcy.    It  is  also  clear  that  he  knew  that  the  effect  of  his  letter 
would  be  that  the  large  sum  owing  by  his  House  debtors  would  be 
handed  over  to  the  official  assignees  of  the  Stock  Exchange  for  the 
benefit  of  a  particular  class  of  his  creditors,  namely  those  who  were 
members  of  the  Stock  Exchange.     His  act  is  as  much  a  fraudulent  pre- 
ference of  those  creditors  as  if  he  had  directly  handed  over  the  money 
to  them.     There  is  nothing  to  show  that  the  contracts  on  which  those 
sums  became  due  are  illegal.     Those  who  deal  on  the  Stock  Exchange 
do  not  know  which  contracts  are   speculative  and  which  for  a  real 
transfer.    It  may  be  that  this  evades  Sir  John  Barnard's  Act,  7  G.  2, 
c.  8.     [Crompton,  J. — Those  who  framed  that  Act  foresaw  the  proba- 
bility that  it  would  be  evaded  by  a  system  like  that  described  in  the 
evidence;    and  therefore  the   Legislature,  pointedly  and   in   express 
terms,  forbade,  by  sect.  5,  any  system  for  settling  differences  without 
the  actual  delivery  of  stock,  and,  by  sect.  8,  forbade  any  contract  for 
the  sale  of  stock  except  where  the  seller  was  in  possession  of  the  stock. 
The  mode  of  settlement  described  in  the  evidence  is  contrary  to  both 
sections,  even  on  the  assumption  that  when  the  contracts  were  made 
*1 0071  ^^^^^  ^^  ^^  intention  *to  end  the  transactions  by  an  actual 
^  delivery.]     It  would  seem  that  if  the  stock  was  procured  and 
delivered  the  contract  would  not  be  illegal.     In  Mortimer  v,  M'Callan, 
6  M.  &  W.  58,  70,t  Lord  Abinger  says  that  Sir  John  Barnard's  Act 
(( was  made  for  the  purpose  of  preventing  what  is  declared  to  be  an 
illegal  trafficking  in  the  funds,  by  selling  fictitious  stock  merely  by  way 
of  differences ;  but  it  never  was  intended  to  affect  bonfi  fide  sales  of 
stock,  or  to  say,  if  a  man  undertakes  to  sell  stock  to  another,  and 
transfers  the  actual  stock,  and  delivers  it  to  him,  and  he  accepts  the 
stock,  that  that  is  not  a  lawful  transaction.     That  is  not  a  case  within 
the  statute  at  all.     True :  the  plaintiff  had  not  the  stock  at  the  time  it 

(a)  Before  Lord  Campbell^  C.  J.,  Wightman  and  Crompton,  Js.    The  argnment  wat  sot  ce» 
pleted  on  this  day,  and  was  resumed  on  Janaary  2Ctb,  before  the  same  Jodgea. 
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vas  purchased,  but  he  had  it  before  it  was  invested  in  the  name  of  the 
defendant ;  and  whether  he  transferred  it  to  the  defendant  himself,  or 
procured  another  person  to  transfer  it  for  him,  makes  no  difference.     In 
point  of  fact,  he  procured  stock;  and  through  his  instrumentality,  the 
defendant  became  possessed  of  the  stock :  and  therefore,  whether  he 
had  it  transferred  into  his  own  name  first,  and  then  retransferred  it, 
makes  no  difference.     I  therefore  think  there  is  nothing  in  that  objec- 
tion."    [Crompton,  J.— In  M'Callan  v.  Mortimer,  9  M.  &  W.  636, t(a) 
in  error  on  the  pleadings  in  that  case,  the  Court  of  Exchequer  Chamber 
aflSrm  the  judgment  on  the  ground  that  the  contract  to  pay  for  stock 
actually  sold  and  delivered  was  valid,  though  the  executory  contract,  in 
furtherance  of  which  it  was  delivered,  might  be  illegal.]     Supposing 
that  the  contracts  were  void,  still  the  plaintiffs  are  entitled  to  recover. 
Lodge  might  have  gone  on  *the  Stock  Exchange  and  received  ^^^  ^^<^ 
this  money  himself.    If  he  had  done  so  there  can  be  no  question  ^ 
but  that  it  would  have  been  part  of  his  estate,  and  have  passed  to  the 
plaintiffs,  his  assignees.     Instead  of  doing  so,  he  writes  a  letter  to  the 
Secretary  of  the  Stock  Exchange,  the  effect  of  which,  when  coupled 
with  the  rules  to  which  as  a  member  he  had  subscribed,  was  to  direct 
that  one  of  the  official  assignees  should  receive  that  money.     When 
Gooch  by  virtue  of  that  authority  received  the  money,  he  held  it  for 
Lodge;  Tenant  v,  Elliott,  1  B.  &  P.  3.     He  received  it  with  directions 
to  hand  it  over  to  a  particular  class  of  creditors :  but  that  was  in  fraud 
of  the  bankrupt  laws.     Suppose  a  trader  had  a  bargain  for  goods  so 
tainted  with  something  illegal  (as,  for  instance,  smuggling)  that  he 
could  not  enforce  delivery,  though  it  was  morally  certain  the  goods 
would  be  delivered.     If  that  trader,  in  contemplation  of  bankruptcy, 
directed  a  wharfinger  to  receive  those  goods  and  hand  them  over  to  a 
favoured  creditor,  and  that  was  done,  could  any  one,  when  the  trader's 
assignees  claimed  the  proceeds  of  those  goods,  rely  on  the  original 
illegality  of  the  bargain  ?     The  purpose  to  which  the  money  was  applied 
being  illegal,  the  defendant  cannot  set  up  as  a  defence  that  he  has  so 
applied  it ;  Townson  v.  Wilson,  1  Camp.  896,  Chappell  v.  Poles,  2  M. 
&  W.  867. 

Sir  F.  ThesigeTj  contri. — The  defendant  never  received  this  money 
for  the  use  either  of  Lodge  before  his  bankruptcy,  or  of  the  assignees 
after  it.  He  received  it  from  the  beginning  for  a  special  purpose,  not 
for  Lodge ;  and  this  special  purpose  he  fulfilled.  Even  if  the  plaintiffs 
were  correct  in  saying  that  the  payments  *to  Gooch  were  by  way  r*^  qaq 
of  fraudulent  preference,  and  so  voidable  at  the  option  of  the 
assignees,  they  would  be  voidable  only,  not  void :  and,  as  Gooch  handed 
over  the  money  before  the  transactions  were  avoided,  no  action  can  be 
maintained  against  him ;  Stevenson  v.  Newnham,  13  Com.  B.  285  (E. 

(a)  In  Exch.  Ch.,  affirmiog  the  Judgment  of  the  Ezohequer  in  Mortimer  «.  M'Callan,  7  M.  4( 
W.  20.t 

VOL.  V. — 89 
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0.  L.  B.  vol.  76).     It  is  true  that,  where  the  transaction  impeached  as 
a  fraudulent  preference  may  be  itself  the  act  of  bankruptcy  on  which 
the  adjudication  is  supported,  it  is  void  by  relation.     That  is  the  case 
when  the   adjudication   is   on  the  petition  of  a  creditor,  whose  debt 
accrued  before  the  transaction.     But  this  is  an  adjudication  nnder  sect 
223  of  The  Bankrupt  Law  Consolidation  Act,  1849,  and  is  not  founded 
on  any  act  of  bankruptcy ;  and  there  can  be  no  relation  back  before  the 
adjudication.     It  is  in  this  respect  like  the  adjudication  under  stat.  7  & 
8  Vict.  c.  96,  s.  41 ;  Stevenson  v,  Newnham.     Now  in  the  present  case 
Gooch  had  paid  away  almost  all  the  money  before  the  date  of  the 
adjudication,  on  the  81st  December,  1853,  without  notice  of  any  act  of 
bankruptcy.     Even  on  the  assumption  that  the  receipt  of  the  differ- 
ences by  Gooch  was  an  act  of  bankruptcy  in  Lodge,  Gooch  did  not  know 
it  to  be  so.     But  there  was  a  sum  of  1382.  68.  9d.  not  disposed  of  till 
the  second  of  January ;  and  perhaps  it  is  necessary  to  consider  the  other 
points  as  to  that  sum.     Now,  First,  that  was  never  money  the  property 
of  Lodge ;  for,  not  only  could  he  not  enforce  payment  of  it,  but  the 
payment  itself  was  illegal  under  Sir  John  Barnard's  Act.     In  order  to 
make  a  claim  to  this  money,  the  plaintiffs  must  use  the  illegal  contracts 
as  part  of  their  case ;  in  that  respect  this  case  differs  from  Chappell  f . 
Poles  and  Tenant  v.  Elliott.     Gooch  never  promised  to  hold  the  money 
*1 01  m  ^^^  I^odge ;  *the  plaintiffs  seek  by  force  of  law  to  make  him  an 
^  agent  to  make  illegal  payments,  contrary  to  his  intention.     And, 
assuming  that  the  contracts  were  all  legal,  and  the  money  recoverable 
at  law  by  Lodge,  still  there  was  no  fraudulent  preference ;  for  Lodge 
had,  long  before,  given  authority  to  the  Stock  Exchange  assignees  to 
take  his  House  debts  in  case  he  became  a  defaulter.     His  act  was, 
therefore,  not  voluntary ;  and  that  is  essential  to  making  it  a  frauda- 
lent  preference ;  Van  Casteel  v,  Booker,  2  Ezch.  691.f    [Wightman, 
J. — He  tells  the  secretary  of  his  insolvent  state.     Suppose  a  trader 
goes  to  a  creditor  who  has  a  warrant  of  attorney,  and  tells  him  how 
his  affairs  are,  with  the  intention  that  the  creditor  may  issue  ezeeo- 
tion  and  pay  himself.     Would  not  that  be  a  fraudulent  preference  ?] 

Wilde  J  in  reply. — The  effect  of  the  Stock  Exchange  rules  is  to  gire 
the  members  a  preference  over  the  creditors.  This  should  not  be  per- 
1  flitted.  Cur,  adv.  vuU, 

Lord  Campbell,  C.  J.,  in  this  Term  (January  Slst),  delivered  the 
judgment  of  himself  and  Wightman,  J. 

With  respect  to  the  great  bulk  of  the  money  sought  to  be  recovered, 
which  the  defendant  had  paid  over  before  the  adjudication  of  the  bank- 
ruptcy on  the  Slst  of  December,  1853,  we  have  not  entertained  any 
doubt.  This  adjudication  proceeding  on  the  223d  section  of  The  Bank- 
rupt Law  Consolidation  Act,  1849,  the  title  of  the  assignees  canoot 
relate  to  any  prior  act  of  bankruptcy ;  and  the  money  had  been  bon& 
f  de  paid  over  by  the  defendant  before  he  had  any  notice  of  any  act  of 
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bankruptcy.     The  claim  of  the  assignees  to  *this  money  must  r#^Aii 
rest,  and  was  rested,  on  fraudulent  preference.  ^ 

But  suppose  that,  as  between  the  bankrupt  and  the  creditors  who 
received  the  money,  this  was  a  fraudulent  preference  which  the  assignees 
were  entitled  to  disaffirm,  we  are  of  opinion  that  the  action  for  the  money 
cannot  be  maintained  against  the  present  defendant.    At  the  time  when 
he  received  it  Lodge  must  still  be  considered  sui  juris ;  and,  by  Lodge*8 
authority,  he  must  be  considered  as  having  distributed  it  among  the 
Slock  Exchange  creditors.     It  therefore  vested  in  them,  subject  to  be 
devested  by  the  assignees.     The  assignees  had  taken  no  step  to  assert 
their  claim  till  the  money  was  in  the  hands  of  the  creditors.     If  the 
iDoney  was  received  by  way  of  fraudulent  preference,  the  creditors  who 
received  it  are  liable  to  the  assignees ;  and  it  is  only  in  an  action  against 
these  individuals  that  the  right  of  the  assignees  can  be  tried.     The 
defendant  must  be  regarded  as  the  mere  conduit  through  which  the 
money  passed.     In  his  hands  it  was  never  money  had  and  received  to 
the  use  of  the  assignees ;  and  neither  can  they,  nor  could  Lodge,  com- 
plain of  the  manner  in  which  he  distributed  it  according  to  the  rules 
of  the  Stock  Exchange.     But  there  was  a  small  part  of  the  money, 
138{.  69.  9(2.,  collected  by  Oooch,  which  remained  in  his  hands  on  the 
81st  of  December,  and  which  he  did  not  pay  over  according  to  the 
rules  of  the   Stock   Exchange  till   after  the  adjudication.     We  are 
therefore  obliged  to  determine  a  question  of  more  difficulty,  Whether 
this  was  part  of  the  personal  estate  of  the  bankrupt  which  vested  in  the 
assignees  ? 

In  doing  so,  we  must  first  consider  the  nature  of  the  contracts  from 
which  the  money  resulted.  These  we  hold  to  have  been  not  only  void, 
but  illegal  in  their  ^inception.  They  had  the  form  of  legal  con-  p^.  ^^  ^ 
tracts  for  the  sale  and  delivery  of  stock :  but,  looking  to  the  ^ 
evidence  set  forth  in  the  special  case,  wo  come  to  the  conclusion  that 
they  were  mere  wagers  on  the  price  of  stocks  on  the  account  day  com* 
pared  with  the  price  on  the  day  of  the  supposed  sale,  and  that  they  are 
contrary  to  stat.  7  Qt.  2,  c.  8  (commonly  called  Sir  John  Barnard's  Act), 
a  to  prevent  the  infamous  practice  of  stock  jobbing."  The  seller  does 
not  appear  to  have  had  the  stock  sold  nor  any  intention  of  procuring 
it ;  and  the  purchaser  had  no  expectation  that  it  ever  would  be  delivered 
to  him.  We  are  not  to  consider  what  the  rights  of  the  parties  were, 
if  the  contract  had  really  been  such  as  is  expressed  in  the  written  docU'* 
ment,  but  what  the  parties  really  intended  when  the  contract  was  entered 
into.  The  witnesses  examined  clearly  showed  that  at  the  time  of  the 
supposed  sale  there  was  no  intention  on  either  side  that  stock  should 
be  delivered,  and  that,  in  truth,  the  contract  was  to  be  settled  by  the 
payment  of  differences.  On  this  footing  the  contracts  actually  were 
settled,  whatever  form  might  be  gone  through,  with  a  view  to  evade  the 
statute,  of  giving  the  name  of  a  person  who  had  the  stock  or  of  concoct- 
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ing  a  repurchase.  The  finding  of  the  jury  is  imperfect ;  and  they  seem 
to  have  taken  into  consideration  one  bon&  fide  transaction  for  the  actual 
sale  of  stock  to  The  Palladium  Insurance  Office,  in  which  Lodge  had 
been  concerned ;  but  that  had  nothing  whatever  to  do  with  the  trans- 
actions out  of  which  this  action  arose.  It  is  agreed  by  the  special  case 
that  the  Court  may  draw  inferences  of  fact;  and  from  the  evidence 
stated  we  draw  the  inference  that,  at  the  time  when  these  contracts  were 
entered  into,  it  was  the  intention  of  both  parties  that  no  stock  should 
*101^1  be  delivered,  and  that  the  ^transactions  should  end  in  the  pay* 
-*  ment  or  receipt  of  differences  as  the  stocks  should  rise  or  fail. 

This  being  so,  can  there  be  any  doubt  that  the  contracts  were  Uleg&L 
and  that  the  parties  who  entered  into  them  were  subject  to  a  penalty? 
The  distinction  must  be  borne  in  mind  between  such  dealings  in  the 
public  securities,  and  similar  dealings  in  shares,  or  other  commodities, 
to  which  Sir  John  Barnard's  Act  does  not  apply.  By  the  latter  dealings 
no  offence  is  committed ;  although,  as  the  contract  resolves  itself  into  a 
wager,  no  action  can  now  be  brought  to  enforce  it.  But  such  dealings 
in  the  public  securities  are  expressly  prohibited  by  the  Legislature,  and 
made  positively  penal. 

Mr.  Wilde  indeed  contended  that  Sir  John  Barnard's  Act  may  always 
be  evaded  by  going  through  the  forms  which  were  here  adopted :  and 
he  relied  upon  the  case  of  Mortimer  v,  M'Callan,  6  M.  &  W.  SS.f  That 
case,  we  think,  was  well  decided ;  the  action  was  brought  for  stock  sold, 
delivered,  and  accepted.  The  stock  was  actually  delivered  to  the  defend- 
ant, and  was  actually  accepted  by  him ;  and  the  only  defence  was  that 
the  plaintiff*  had  procured  this  stock  from  another  person,  there  having 
been  at  the  time  of  the  contract  a  honSi  fide  intention  that  the  stock 
should  be  sold,  delivered,  and  accepted,  the  stipulated  purchase-money 
being  paid  for  it.  Such  a  transaction  was  not  within  Sir  John  Barnard'a 
Act :  but  the  transactions  which  we  have  to  consider  clearly  are ;  and  it 
cannot  be  seriously  urged  that  they  may  be  made  valid  and  innocent  by 
any  contrivance  to  disguise  their  real  nature  and  character. 

We  must  likewise  observe  that  the  settlement  of  the  differences,  which 
*1014.1  ^®  before  noticed  with  the  view  of  *proving  the  intention  of  the 
^  parties  when  they  entered  into  the  contracts,  was  expressly  in 
violation  of  the  fifth  section  of  Sir  John  Barnard's  Act,  and  subjected 
the  parties  respectively  to  a  penalty  of  1002.  By  this  violation  of  the 
law  was  the  money  produced  which  the  plaintiffs  now  seek  to  answer. 

The  remaining  material  fact  is  that  this  money  was  not  paid  to  the 
defendant  as  the  agent  of  Lodge  by  those  who  were  indebted  to  Lodge 
on  these  wagering  contracts  for  Lodge's  benefit,  and  to  be  paid  over  to 
him ;  but  that  the  money  was  paid  with  an  entirely  diffierent  destination, 
viz.,  that  it  might  be  distributed  among  Lodge's  Stock  Exchange  cre- 
ditors according  to  the  rules  of  the  Stock  Exchange. 

From  these  premises  we  draw  the  \egil  conclusion  that  the  monev 
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BO  paid  to  the  defendant  was  no  part  of  the  estate  or  effects  of  Lodge 
Yrhich  the  plaintiffs  as  his  assignees  can  claim. 

In  the  first  pkce,  it  is  quite  certain  that  neither  he  nor  they  could 
have  maintained  any  action  to  enforce  the  contracts.  Still  it  may  be 
contended  that  the  defendant  shall  not  be  permitted  to  set  up  the 
illegality  of  the  transaction :  and  so,  according  to  Tenant  v.  Elliott,  1 
B.  &  P.  3,  it  would  have  been,  had  the  defendant  received  the  money 
as  the  ogent  of  Lodge  for  his  use.  Buller,  J.,  there  asks :  "  Can  the 
defendant  then  in  conscience  keep  the  money  so  paid  ?  For  what  pur- 
pose should  he  retain  it  ?  To  whom  is  he  to  pay  it  over,  who  is^  entitled 
to  it  bat  the  plaintiff?"  The  answer  to  these  questions  in  the  present 
case  is,  that  the  defendant  in  conscience  might  keep  the  money  to  be 
distributed  among  the  Stock  Exchange  creditors  of  Lodge,  that 
♦according  to  the  mandatum  on  which  he  was  intrusted  with  it  r<t^/x^c 
he  was  bound  to  retain  it  for  them,  and  to  pay  it  over  to  them,  ^ 
and  that  they  and  not  Lodge,  or  his  assignees,  were  entitled  to  receive  it. 

If  Lodge  had  not  been  made  a  bankrupt  he  could  not  have  maintained 
an  action  against  Gooch  to  recover  this  money,  which  was  voluntarily 
paid  on  an  illegal  consideration,  for  the  benefit  of  others.  Suppose  a 
contract  between  A.  and  B.  that,  in  consideration  that  B.  shall  murder 
A.'s  enemy,  A.  will  pay  him  100?.  The  deed  being  done,  A.  pays  the 
money  to  C,  saying  that  it  is  the  stipulated  reward  for  the  murder,  but 
that  it  shall  be  applied  in  purchasing  masses  for  the  soul  of  the  deceased, 
and  C.  so  applies  it.  There  seems  no  ground  for  contending  that  B. 
could  maintain  an  action  against  C.  to  recover  the  amount.  But  in 
principle  this  closely  resembles  the  transaction  on  which  we  have  to 
determine :  and  it  can  make  no  difference  whether  the  illegality  arises 
from  the  committing  of  a  capital  felony  or  the  violation  of  an  Act  of 
Parliament  constituting  a  mere  misdemeanour.  If  Lodge,  not  having 
been  made  a  bankrupt,  never  could  have  sued  for  this  money,  we  are 
not  aware  of  any  principle  upon  which  a  right  of  suing  for  it  can  be 
vested  in  his  assignees. 

We  were  very  impressively  called  upon  by  Mr.  Wilde  to  come  to  a 
decision  which  would  defeat  the  attempt  of  the  members  of  the  Stock 
Exchange  to  set  up  a  code  for  regulating  transactions  there  at  variance 
with  the  general  law  of  the  land  for  the  equal  distribution  of  the  pro- 
perty of  a  bankrupt  among  all  his  creditors.  Unfortunately,  the  only 
mode  which  he  pointed  out  for  effecting  this  object  was  for  us  to  repeal 
Sir  John  Barnard's  Act,  or,  in  other  words,  to  treat  it  as  a  nullity.  But 
wo  are  bound  to  give  effect  to  this  statute,  and  ^therefore,  as  ^^^  ^.  ^ 
to  the  whole  of  the  sum  sought  to  be  recovered,  to  pronounce  ^ 
judgment  for  the  defendant. 

Crompton,  J. — I  entirely  concur  with  the  rest  of  the  Court  in  the 
view  which  they  have  taken  on  the  question  of  the  fraudulent  prefer- 
ence, which  disposes  of  the  principal  part  of  the  sum  in  dispute  in  thia 
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case.  And  I  agree  with  them  in  the  result  at  which  they  have  arriTed 
as  to  the  sum  of  1382.  68.  9(2.  remaining  in  the  hands  of  the  defendant 
after  the  bankruptcy :  but  I  wish  to  rest  my  judgment  with  regard  to 
that  sum  upon  two  grounds. 

The  first  and  principal  of  these  grounds  is,  that  the  receiving  the 
money  for  the  differences  was,  in  both  the  principal  and  the  agent,  an 
illegal  act,  expressly  forbidden  and  made  penal  by  the  5th  section  of 
the  statute  against  stockjobbing,  and  that  out  of  such  illegal  receiring 
no  action  can  arise,  according  to  the  doctrine  acted  upon  by  Lord  Ten- 
terden  in  M'Gregor  v.  Lowe,  R.  &  M.  57  (E.  C.  L.  R.  vol.  21).    In 
that  case,  though  the  money  was  expressly  received  for  the  plaintiff, 
the  action  was  held  not  maintainable,  because  such  receipt  itself  was 
illegal,  and  part  of  an  illegal  transaction  in  which  both  the  principal 
and  agent  were  concerned.    No  action  can  be  founded  on,  or  arise  out 
of,  an  illegal  act ;  and  the  doctrine  acted  on  in  Tenant  v.  Elliott,  1  B. 
k  P.  3,  and  cases  of  that  description  is  quite  consistent  with  this  prin- 
ciple.    The  doctrine  of  these  cases  is,  as  laid  down  by  Bailer,  J.,  in 
Farmer  v.  Russell,  1  B.  &  F.  296,  that  the  action  of  money  had  and 
received  is  not  founded  on  the  illegal  contract,  but  on  a  ground  totally 
distinct  from  it,  on  the  receiving  the  money  for  the  plaintiff.     Such 
4<ini71  ^^^^^P^  ^^  money  was  in  those  cases  *a  legal  act;  for  there  h 
-*  nothing  illegal  in  paying  money  which  cannot  be  recovered 
owing  to  the  law  having  declared  the  contract  illegal,  and  having  pre* 
vented  its  being  enforceable  at  law.     It  may  often  be  honourable  and 
proper  to  pay  a  bet,  even  though  lost  at  an  illegal  game ;  and,  if  I  pay 
a  sum  of  money  to  the  agent  of  the  winner  of  such  bet,  who  receiTes 
it  for  him,  there  is  no  illegality  in  such  receipt  to  prevent  an  action  for 
money  had  and  received  lying.    So  also,  in  the  case  of  an  immoral  con- 
sideration, though  no  action  can  lie  on  a  promise  founded  on  such  con- 
sideration, yet  it  may  often  be  right  and  proper,  and  even  a  duty,  to 
pay  the  money  promised  to  the  party,  although  such  party  may  ha?e 
been  concerned  in  the  immorality :  and  in  such  case  the  receipt  by  an 
agent,  not  being  illegal,  may  well  be  the  foundation  of  an  action. 

The  receipt  of  the  money  however  must  always  be  the  foundation  of 
the  action  for  money  had  and  received ;  and,  if  that  receipt  be  illegtl 
on  the  part  of  the  principal  and  agent,  no  action  can,  I  think,  arise  on 
such  receipt.  To  such  cases  the  doctrine  that  you  may  rely  on  the 
receipt  of  the  money  for  you,  which  is  legal,  and  that  you  need  not 
resort  to  the  prior  illegal  contract,  does  not  apply.  This  makes  the 
well  established  distinction,  pointed  out  by  Lord  Campbell,  as  to  tbe 
difference  between  wagers,  and  dealings  in  shares,  and  the  dealings  in 
stock  within  the  stock  jobbing  Act,  extremely  important.  If  the  con- 
tracts in  question  had  merely  been  void,  as  in  the  case  of  wagers,  or 
illegal  without  the  prohibition  as  to  paying  or  receiving  differences,  the 
case  might  have  fallen  within  the  principle  of  Tenant  v.  Elliott,  sap* 
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posing  that  the  money  had  really  been  *received  by  the  defend-  r^^  a^o 
anty/or  the  plaintiff  and  subject  to  his  disposal;  but,  as  the  ^ 
receipt,  the  foundation  of  this  action  and  from  which  the  implied  pro- 
mise is  to  arise,  is  illegal,  and  expressly  forbidden  by  statute,  and  a? 
that  receipt  must,  for  the  purpose  of  this  question,  be  treated  as  the 
illegal  act  of  both  the  principal  and  the  agent,  I  think  that  on  this 
ground  the  action  fails  both  as  to  the  larger  and  the  smaller  sum. 

2dly.  Without  reference  to  the  illegality  of  paying  or  receiving  dif- 
ferences, and  treating  the  case  as  if  the  contracts  merely  were  illegal 
and  void,  and  assuming  that  the  differences  might  legally  be  received 
for  the  use  of  the  bankrupt,  I  am  not  satisfied  by  the  evidence  that  the 
differences  in  question  were  so  received,  in  the  present  case,  as  to  fall 
within  the  principle  contended  for.  The  money  seems  to  me  rather  to 
have  been  received  under  an  adverse  claim  to  receive  and  distribute 
according  to  the  rules  of  the  Stock  Exchange,  by  reason  of  the  bank- 
rapt  having  become  a  member  subject  to  such  rules,  than  by  virtue  of 
any  such  new  directions  or  authority  from  the  bankrupt  to  receive  and 
distribute,  as  the  plaintiff  insisted  might  be  inferred  from  the  evidence 
to  have  been  the  authority  under  which  the  defendant  acted  in  receiving 
the  differences :  and,  if  he  received  them  under  such  adverse  claim,  then 
I  should  be  disposed  to  think  that  the  defendant  would  not  be  estopped 
from  setting  up  that  the  bankrupt  had  no  legal  right  to,  or  property  in, 
the  money,  by  reason  of  illegality  or  otherwise.  If  it  were  necessary 
for  the  decision  of  the  case,  I  should  be  disposed  to  think  that  the 
plaintiff's  case  failed  on  this  ground  also :  and  I  quite  agree  that  there 
'should  be  judgment  for  the  defendant. 

Judgment  for  defendant. 


♦ABLETT  V.  BASHAM.    Jan.  81.  [♦lOlQ 

Undar  The  Common  Law  Proeednro  Act,  1852  (19  A  16  Viol  o.  66),  aeot  6  and  Sohedale  (A.) 
No.  1,  an  attorney  rainf^  in  person  may  endone  the  writ  of  lammona  thus :  **  Thia  writ  waa 
iasned  in  person  by  the  within  named  L  A.,  who  reaidei  at,"  Ac,  naming  bia  plaoe  of  boaineaa, 
though  it  is  not  the  plaoe  where  he  sleeps. 

From  the  affidavits  on  which  the  rule  after  mentioned  was  obtained, 
it  appeared  that  the  plaintiff  and  defendant  were  both  attorneys  of  thia 
Court.  That  the  defendant  was  served  with  a  Writ  of  summons  requir- 
ing him  to  cause  an  appearance  to  be  entered,  &o.  That  the  writ  was 
endorsed  thus :  «<  This  writ  was  issued  in  person  by  the  within-named 
Isaac  Ablett,  who  resides  at  number  6,  Newcastle  Street,  Strand,  in  the 
parish  of  St.  Clement  Danes,  in  the  county  of  Middlesex.  The  plain- 
tiff claims,"  &c.  That  the  defendant  has  a  good  defence  on  the  merits. 
That  he  is  advised  that  it  is  material  for  him  to  serve  the  plaintiff  with 
a  subpoena  to  attend  at  the  trial,  for  the  purpose  of  his  produting  cer- 
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tain  documents.  That  defendant  knows  the  house,  No.  6,  Newcastle 
Street,  Strand,  described  on  the  endorsement  as  the  residence  of  plain- 
tiff; and  that  the  shop  and  house  are  occupied  bj  a  person  of  the  name 
of  Siggers,  who  carries  on  the  business  of  a  breeches-maker  there. 
That  on  the  door  of  the  said  house  is  a  brass  plate,  upon  which  the  name  of 
plaintiff  is  engraved ;  but  that  plaintiff  does  not  reside  at  the  said  boose, 
or  does  he  occupy  any  part  thereof  either  as  a  residence  or  an  office. ' 
For  that  the  said  Siggers  informed  defendant  that  he  (Siggers)  allowed 
plaintiff  to  have  his  letters  directed  to  the  said  house,  but  that  plaintiff 
did  not  occupy  any  part  of  the  said  premises.  The  above  statements 
were  deposed  to  by  defendant.    And  his  attorney  deposed  that  he 

*1 0901  '''^"^^^^^  ^^  ^^^  ^^^^  ^^  ^^®  ^^^^  house,  which  was  opened  by  a 
-^  female,  whom  the  deponent  believed  to  be  the  servant  of  Siggers, 
the  occupier  of  the  premises.  That  deponent  then  inquired  of  the  ser- 
vant whether  Mr.  Ablett  lived  there ;  to  which  she  replied  that  he  did 
not ;  which  deponent  believed  to  be  true.  That  deponent  then  inquired 
of  her  which  was  plaintiff's  office ;  when  she  told  deponent  that  plaintiff 
was  not  there,  nor  had  he  any  office  there ;  which  also  deponent  believed 
to  be  true.  That  the  servant  then  called  to  a  young  man  by  the  name 
of  Tom,  who,  in  answer  to  questions  put  to  him  by  deponent,  stated 
(which  deponent  believed  to  be  true)  that  he  was  not  the  clerk  of  Ablett, 
but  was  in  the  service  of  Siggers ;  that  plaintiff  had  no  clerk  there,  nor 
did  he  reside  or  occupy  any  part  of  the  house ;  but  that,  if  a  letter  was 
left  there,  he  (the  young  man)  would  take  care  that  Ablett  had  it,  as  no 
doubt  Ablett  or  his  son  would  call,  as  was  their  custom,  to  see  if  there 
were  any  letters  or  messages  for  them. 

On  these  affidavits.  Prentice^  in  this  Term,  obtained  a  rule  calling  on 
the  plaintiff  to  show  cause  why  the  writ  of  summons,  or  the  copy,  and 
service  thereof,  should  not  be  set  aside  for  irregularity,  with  costs. 

By  affidavits  in  answer,  several  of  the  statements  were  denied ;  and 
it  was  especially  deposed  that  Siggers  (who  was  ill  and  unable  to  make 
an  affidavit)  denied  having  made  any  such  statement  as  deposed  to.  A 
clerk  of  plaintiff,  who  appeared  to  be  the  young  man  spoken  of  as  Tom, 
denied  the  conversation  as  deposed  to,  and  stated  that  he  had  informed 
the  deponent  that  the  plaintiff's  office  was  in  the  house,  and  that  plain- 
tiff or  his  son  would  be  at  such  office  in  the  evening.  It  was  also 
*10on  deposed,  by  several  persons,  that  the  plaintiff  really  *occnpied 
-^  for  business  apartments  in  the  house,  and  had  carried  on  a  sub- 
stantial business  there,  as  attorney,  for  several  years.  The  plaintiff 
also  deposed  that  he  had  no  documents  relating  to  any  of  the  matters  io 
question  ;  and,  further,  that  the  defendant  did  not  wish  to  subpoena  him 
Thomas^  Serjt.,  now  showed  cause. — The  suggestions  as  to  the  pla*ii> 
tiff  not  really  occupying  an  office  in  the  house,  as  attorney,  having  beer 
answered,  the  question  is  whether  it  is  sufficient  for  an  attorney,  suing 
in  person,  to  mention,  as  his  residence,  his  place  of  business :  for  the 
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plaintiff  does  not  allege  that  he  sleeps  in  the  house  named.  But  the 
description  is  sufficient,  under  The  Common  Law  Procedure  Act,  1852 
(15  &  16  Vict.  c.  76),  sect.  6;  which  enacts  that  "Every  writ  of  sum- 
mons shall  be  endorsed  with  the  name  and  place  of  abode  of  the  attor- 
ney actually  suing  out  the  same,  and  in  case  such  attorney  shall  not  be 
an  attorney  of  the  court  in  which  the  same  is  sued  out,  then  also  with 
the  name  and  place  of  abode  of  the  attorney  of  such  court  in  whose  ' 
name  such  writ  shall  be  taken  out ;  and  when  the  attorney  actually 
suing  out  any  writ  shall  sue  out  the  same  as  agent  for  an  attorney  in 
the  country,  the  name  and  place  of  abode  of  such  attorney  in  the 
country  shall  also  be  endorsed  upon  the  said  writ ;  and  in  case  no  attor- 
ney shall  be  employed  to  issue  the  writ,  then  it  shall  be  endorsed  with 
a  memorandum  expressing  that  the  same  has  been  sued  out  by  the  plain- 
tiff in  person,  mentioning  the  city,  town,  or  parish,  and  also  the  name 
of  the  hamlet,  street,  and  number  of  the  house  of  such  plaintiff's  resi- 
dence, *if  any  such  there  be."  The  endorsement  follows  the  r»i/>9rt 
form  in  the  schedule  (A.)  No.  1 :  which  is :  "  issued  in  person  by  ^ 
A.  B.,  who  resides  at,"  J:c.  Neither  the  Act  nor  the  schedule  distin- 
guishes between  the  place  of  business  and  the  residence  or  place  of 
abode :  the  residence,  therefore,  must,  in  this  case,  be  the  place  of  busi- 
ness :  otherwise,  where  an  attorney  sues  in  person,  there  would  not 
appear  on  the  endorsement  any  place  of  business,  unless  the  attorney 
plaintiff  happened  to  carry  on  business  in  the  house  in  which  he  slept. 
But  the  convenient  construction  of  both  the  Act  and  the  schedule  is  to 
treat  both  the  abode  and  the  residence  as  the  place  in  which  the  attorney 
is  to  be  found.  If  he  slept  at  a  house  in  the  country,  several  miles  from 
London,  an  endorsement  referring  only  to  such  house  would  be  of  no 
use. 

Prentice,  contrd,. — The  distinction  between  a  place  of  business  and 
a  residence  or  abode  is  familiar  in  many  instances ;  as,  for  example,  in 
cases  of  settlement,  in  cases  of  residence  within  the  meaning  of  the 
Municipal  Corporation  Acts,  in  cases  under  the  County  Court  Acts. 
In  sect.  6  of  The  Common  Law  Procedure  Act,  1852,  the  «  abode"  of 
the  attorney,  where  one  is  employed,  is  constantly  required ;  where  no 
attorney  is  employed,  the  plaintiff's  "residence ;"  and,  in  this  last  case, 
"  the  name  of  the  hamlet,  street,  and  number  of  the  house  of  such 
plaintiff's  residence,  if  any  such  there  be ;"  a  particularity  of  descrip-  . 
tion  not  required  in  the  other  cases.     [Coleridge,  J. — If  the  party  ' 
employs  an  attorney  to  act  for  him,  what  satisfies  the  statute  as  to  the 
attorney  ?]    A  description  of  the  attorney's  place  of  business.     [Cole- 
ridge, J. — ♦But  that  is  required  only  by  the  word  "abode."]  r<,jQOQ 
In  Lewis  v.  Davison,  3  Dowl.  P.  C.  272,  under  the  Uniformity  ^ 
of  Process  Act,  2  &  8  W.  4,  c.  39,  s.  4,  which  directs  that  the  capias 
shall  be  according  to  the  form  contained  in  the  schedule  No.  4,  a  ques- 
tion arose  whether  the  words  "  This  writ  was  issued  by  Charles  Lewis, 
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of  No.  6,  Berners  Street,  Brunswick  Square,  the  plaintiff  within  named, 
in  person,"  suflSciently  followed  the  words  of  the  schedule,  which  are : 
<(  This  writ  was  issued  in  person  by  the  plaintiff  within  named,  wba 
resides  at,"  &c. :  and  this  was  considered  an  irregularity ;  Lord  Ljnd- 
hurst  saying:  << How  are  we  to  know  that  this  is  the  plaintiff's  resi- 
dence? It  may  be  his  oflSce.  The  Act  should  be  complied  with/' 
There  Smith  v.  Crump,  1  DowL  P.  0.  619,  was  cited,  where  Parke,  B., 
said :  <<  The  statute  provides  the  form  in  which  the  summons  is  to  be 
drawn,  and  if  parties  will  not  take  the  trouble  of  looking  at  the  Act 
before  they  proceed,  they  must  take  the  consequences.  If  we  once  enter 
into  the  question  as  to  what  is  material  or  what  is  immaterial  in  the 
process,  we  shall  have  innumerable  questions  of  that  sort  coming  before 
the  Court.  The  best  way  is  to  make  parties  remember  the  course  they 
ought  to  purflue  by  setting  aside  their  proeeedings  for  not  doing  what 
they  ought."  [Lord  Campbell,  C.  J.,  referred  to  the  judgment  of 
Coleridge,  J.,  in  Yardley  v.  Jones,  4  Dowl.  P.  C.  45.]  The  proTision 
was  introduced  for  the  purpose  of  enabling  the  party  sued  to  settle  the 
demand  by  tendering  the  money  at  the  residence  of  the  party  suing. 
*i  054.1  I'Ord  Campbell,  C.  J. — On  the  words  of  the  Act,  and 
^  ^according  to  the  authority  which  I  mentioned,  where  the  ques- 
tion is  fully  discussed  by  my  brother  Coleridge,  I  think  this  endorse- 
ment sufficient.  I  see  no  reason  for  altering  the  construction  which  he 
put  upon  the  enactment. 

CoLBRinoB,  WiaHTMAN,  and  Crompton,  Js.,  concurred. 

Rule  discharged. 


The  QUEEN  v.  WILLIAM  PALMER.    Jan.  31. 

SAME  V.  SAME. 
SAME  V.  SAME. 

The  Court  of  Queen's  Beooh  wlU  remore  a  coroner's  inqniaittoni  or  an  indictment  to  be  found  at 
the  ensuing  assizes,  for  murder,  from  a  couotjr  at  large  to  the  Q.  B.,  by  certionri,  if  it  ap- 
pears that  a  fair  trial  cannot  be  had  in  the  county. 

When,  after  removal,  the  defendant  is  ordered  to  be  tried,  under  stat  19  A  20  VicL  c  18,  at  the 
Central  Criminal  Court,  the  Court  will  not  make  it  a  condition,  under  sect  24,  that  the  proae- 
eutor  shaU  furnish  the  defendant  with  evidence  which,  it  is  suggested,  has  been  obtained  by 
the  prosecutor  since  tho  taking  of  the  depositions, 

WiLEiNS,  Serjt.,  in  this  Term,  on  behalf  of  the  defendant,  obtained 
a  rule  calling  on  ''  William  Webb  Ward,  one  of  the  coroners  of  the 
county  of  Stafford,  to  show  cause  wh;  a  writ  of  certiorari  should  not 
issue,  directed  to  the  said  coroner,  to  remove  into  this  court  all  and 
singular  inquisitions  taken  before  the  said  coroner,  on  yiew  of  the  bodies 
of  John  Parsons  Cooke,  Ann  Palmer,  and  Walter  Palmer,  respectively; 
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whereby  the  8«iid  William  Palmer  stands  charged  with  the  wilful  murder 
of  the  said  John  Parsons  Cooke,  Ann  Palmer,  and  Walter  Palmer ;  and 
vfhj  a  writ  of  certiorari  should  not  issue,  directed  to  the  justices  of 
oyer  and  terminer  and  gaol  delivery  for  *the  said  county  of  r^^Aoc 
Stafford,  to  remove  into  this  court  all  and  singular  indictments  ^ 
which  may  be  found  (a)  before  them  against  the  said  William  Palmer  at 
the  next  assizes  for  the  said  county  for  the  said  murders  respectively.** 

The  rule  was  obtained  upon  the  affidavits  of  the  defendant  and  of 
William  Smith.  The  defendant  deposed  that  he  was  a  prisoner  in  Staf- 
ford gaol,  charged,  upon  the  coroner's  inquisition,  with  the  murder  of 
J.  P.  Cooke.  That  he  was  informed  and  believed  that  he  could  not  have 
a  fair  and  impartial  trial  in  Staffordshire,  or  elsewhere  in  the  midland 
counties,  inasmuch  as  the  prejudice  against  him  was  so  great  that  he  did 
not  believe  that  among  an  ordinary  panel  of  jurymen  twelve  men  could 
be  found  unbiassed  and  unprejudiced.  That  he  was  also  charged  with 
the  murder  of  his  wife,  Ann  Palmer,  and  of  his  brother  Walter  Palmer ; 
all  the  murders  being  alleged  to  have  been  committed  by  means  of 
poison.  That,  in  and  about  the  neighbourhood  of  Stafford  (Bugeley,  his 
residence,  being  only  nine  miles  from  Stafford),  he  was  also  accused  of 
having  murdered  several  other  persons ;  which  rumour  was  very  gene- 
rally believed  to  be  true.  That,  in  each  of  the  cases  upon  which  he  was 
in  gaol,  Alfred  Swaine  Taylor,  M.  D.,  was  the  principal  witness ;  and, 
in  order  to  rebut  Dr.  Taylor's  evidence,  it  would  be  necessary  that  de- 
ponent should  have  a  sufficient  number  of  scientific  persons  to  give  evi- 
dence on  his  trial,  most  of  whom  were  resident  in  London ;  and  the 
expense  of  such  witnesses  would  be  10007.,  or  thereabouts,  if  he  were 
tried  at  Stafford.  That  he  had  no  funds  wherewith  to  meet  such  expense, 
and  was  entirely  dependent  upon  *his  friends  and  relations ;  p^-  ^^f* 
and  that  he  feared  he  dould  not  be  well  or  properly  defended  ^ 
unless  he  could  be  tried  where  the  expense  of  such  witnesses  would  be- 
much  less.  William  Smith,  who  was  the  defendant's  attorney,  confirmed, 
this  statement,  as  to  the  prejudiced  state  of  feeling,  referring  to  the- 
means  of  observation  which  he  had  acquired  from  his  having  watched 
the  proceedings  upon  the  inquisitions ;  and  he  added  that,  by  means  of 
newspapers,  the  inhabitants  of  Staffordshire,  Warwickshire,  and  other 
neighbouring  counties  were  greatly  prejudiced  against  the  defendant 
and  eager  for  his  conviction,  passing  by,  as  deponent  believed,  the  con- 
sideration of  the  question  whether  the  defendant  could,  by  evidence,  be 
proved  to  be  guilty.  He  deposed  also  that  the  attorney  who  had  con- 
ducted the  inquiry  before  the  coroner  in  the  eases  of  Ann  Palmer  and 
Walter  Palmer  had  stated  his  own  opinion  to  be  that  a  fair  trial  could 
not  be  had  in  Staffordshire  or  any  of  the  surrounding  counties. 

Edwin  Jame%  (with  whom  was  Sir  A.  J.  E.  Cochburny  Attorney* 

(a)  S«o  Hawk.  PL  Cr.  Book  il  e.  27,  a.  78;  and,  m  to  mUd«meaooan,  tUL  00  G  S  ft  1  0.  4» 
c  4,  8.  4. 
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General,  who  was  unable  to  appear,  owing  to  illness)  appeared  for  the 
Crown,  and  stated  that,  on  the  part  of  the  Crown,  the  motion  would  not 
be  resisted,  and  that  it  was  thought  right  to  leave  the  matter  in  the 
hands  of  the  Court ;  and  that,  in  the  opinion  of  the  law  advisers  of  the 
Crown,  it  did  appear  that  a  fair  trial  could  hardly  be  had  in  Stafford- 
shire. 

J.  TT.  JRuddlestone  and  Scotland,  who  were  instructed  in  support  of 
the  prosecution  for  the  alleged  murder  of  J.  P.  Cooke,  objected. — The 
court  unquestionably  has  the  power  to  grant  the  certiorari :    but  in 

*10271  P^*"*^^^^^  ^^^^  *power  has  not  been  exercised  for  the  purpose  of 
^  changing  the  venue,  on  so  serious  a  charge,  from  a  county  at 
rlarge ;  and  it  is  obvious  that  a  change  of  venue  is  what  is  sought  by  this 
application.  In  Rex  v.  Holden,  6  B.  &  Ad.  347  (E.  C.  L.  R.  voL  27), 
this  court  refused  to  remove  an  indictment  for  an  unnatural  crime,  upon 
similar  affidavits,  from  Suffolk.  Denman,  C.  J.,  said:  '^Instances  have 
occurred  in  which  this  has  been  done  for  the  purpose  of  removing  the 
trial  from  limited  jurisdictions ;  but  there  does  not  appear  to  be  any  in 
which  it  has  been  done  with  respect  to  a  county  at  large :  and  I  should 
think  such  a  proceeding  could  not  be  necessary  where  the  removal  must 
be  from  one  great  county  to  another."  In  Rex  v.  Mead,  3  DowL  k  R. 
301,  a  similar  view  was  acted  upon,  in  the  case  of  an  indictment  for 
murder.  In  Rex  v.  Thomas,  4  M.  &  S.  442  (E.  C.  L.  R.  vol.  28),  the 
removal  was  from  a  limited  jurisdiction,  the  sessions  for  the  city  of 
Eoch  ester.  The  recognisances  of  the  witnesses,  who  of  course  have  been 
bound  over  for  the  Staffordshire  assizes  (under  stat.  11  &  12  Vict.  c.  42, 

B.  20),  will  be  discharged  by  the  course  proposed.     [Lord  Campbell, 

C.  J. — That  would  constitute  an  equally  valid  objection  to  the  removal 
of  indictments  from  a  limited  jurisdiction.]  The  witnesses  might,  no 
doubt,  be  brought  to  the  place  where  the  trial  id  to  be  had,  by  subpoena. 
^Further,  the  expense  to  which  the  prosecutor  must  be  put  will  be  much 
increased.  [Lord  Campbell,  C.  J. — Can  we  notice  that  consideration, 
if  we  see  that  an  impartial  trial  cannot  be  had  in  Staffordshire  ?]  The 
costs  caniK)t  be  granted  either  by  the  Judge  who  tries,  or  by  this  Court, 
♦1  n9ftn  ^^  *^®  *case  of  a  removal ;  Rex  v.  Treasurer  of  Exeter,  5  Man. 

^J  i  R.  167,  Rex  v.  Richards,  8  B.  &  C.  420  (E.  C.  L.  R.  vol.  15), 
Rex  v.  Kelsey,  1  Dowl.  P.  C.  481.  [Ildmn  James  stated  that  the 
Government  proposed  to  conduct  the  prosecution  and  defray  the  expense.] 
That,  of  course,  meets  the  difficulty  last  suggested. 

Wilkinsy  Serjt.,  was  not  called  upon  to  support  his  rule. 

Lord  Campbell,  C.  J. — The  question  which  we  have  to  determine  is, 
whether  the  ends  of  justice  require  us  to  grant  a  certiorari  to  remove, 
first  the  coroner's  inquisitions,  secondly  the  indictments  which  may  be 
found  at  the  next  Staffordshire  assizes.  I  am  of  opinion  that  we  ought 
to  do  so.  All  that  we  have  now  to  determine  is,  whether  we  shall  pre- 
vent the  trial  from  taking  place  at  the  next  assizes  for  that  county.    It 
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appears  that  a  great  prejudice  prevails ;  and  the  attorney  for  the  prose  • 
cution  in  two  of  the  cases,  as  he  stated  to  the  attorney  for  the  defence, 
concurs  in  the  opinion  that  a  fair  trial  cannot  be  had  in  Staffordshire. 
Mr.  Suddleaton  undertook  to  point  out  difficulties  which  would  arise 
from  the  proposed  course :  but  I  think  he  has  not  done  so.  In  Rex  v. 
Mead  the  Court  declined  to  interfere,  but  clearly  would  have  interfered 
if  the  necessity  had  been  shown.  What  is  the  objection  ?  No  doubt, 
after  the  indictment  has  been  removed,  there  may  be  a  trial  at  bar, 
though  at  present  I  see  no  ground  for  that ;  or  there  may  be  a  trial  in 
any  county  of  England  in  which  the  Court  may  ♦think  it  right  r^jcinoo 
that  such  a  trial  should  take  place.  The  rule  therefore  must  be  ^ 
made  absolute.  I  do  earnestly  hope  that,  from  this  time  to  the  trial, 
there  will  be  no  further  discussion  on  the  case.  After  the  trial,  it  will 
be  perfectly  legitimate  to  discuss  the  conduct  of  the  jury  and  Judge,  and 
the  question  as  to  the  innocence  or  guilt  of  the  defendant.  Till  then,  it 
is  most  desirable  that  nothing  of  the  sort  should  take  place :  if  anything 
of  the  kind  were  to  be  done,  and  that  were  to  be  brought  to  the  notice  of 
the  Court,  it  might  be  the  subject  of  punishment.  Meanwhile  the  de- 
fendant is  to  be  presumed  innocent. 

Coleridge,  J. — I  entirely  concur.  I  make  only  this  single  observa- 
tion. At  present  the  Court  commits  itself  to  one  thing  only.  If  it  is 
shown  that  a  fair  trial  cannot  be  had,  I  do  not  see  what  answer  can  be 
given.  It  would  be  better  that  a  prosecution  should  fail  for  want  of 
funds  than  that  there  should  be  ground  afforded  for  believing  that  the 
defendant  had  not  had  a  fair  trial. 

WlQHTMAN,  J. — I  am  of  the  same  opinion.  Mr.  Iluddleston  fails  to 
show  any  difficulty  besides  that  of  the  expense,  which  is  met. 

Crompton,  J. — I  am  entirely  of  the  same  opinion.  It  would  not  be 
proper  to  entertain  the  difficulties  suggested.  It  is  entirely  a  question 
of  discretion  ;  and,  when  the  Attorney-General,  representing  the  justice 
of  the  Crown,  considers  that  the  fairest  course  is  to  remove  the  indict- 
ment, I  think  we  are  bound  to  exercise  our  discretion  by  doing  so. 

i*EdiJDin  James  remarked  that  the  defendant  might  change  ^^^  ^^^ 
the  venue  by  a  suggestion,  as  in  Rex  v.  Hunt,  3  B.  &  Aid.  444  '- 
(E.  C.  L.  R.  vol.  5).)  Rule  absolute. 

In  the  following  Term  (April  16,  1856)  Sir  -4.  Jl  E.  Cockbum^ 
Attorney-General,  moved,  upon  reading  the  affidavits  filed  on  the  above 
motion,  the  writs  of  certiorari,  and  the  returns  thereto,  that  two  indict- 
ments and  three  inquisitions,  which  had  been  returned,  should  be  tried 
in  The  Central  Criminal  Court,  under  stat.  19  &  20  Vict.  c.  16. 

J.  Orat/j  for  the  defendant,  stated  that  the  rule  would  not  be  opposed ; 
but  he  asked  that,  under  sect.  24,  the  Court  should  impose  the  terms 
of  furnishing  the  defendant  with  the  evidence  which  the  Crown  pro- 
posed to  adduce,  but  which  was  not  in  the  depositions,  and  with  which, 
as  the  defendant's  attorney  deposed,  it  was  essential  for  the  defence 
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that  the  defendant  should  be  made  acquainted.  [Lord  Campbell,  C. 
J. — I  think  sect.  24  refers  only  to  the  terms  which  it  may  be  right  to 
impose  in  consequence  of  the  peculiar  proceeding  under  the  statute.] 

Sir  A.  J.  JB,  Cockburny  Attorney-General  (with  whom  were  JEdvin 
James  and  Bodkin)  urged  that,  whatever  information  it  might  ulti- 
mately be  thought  right  to  furnish  to  the  defendant,  the  doing  so  ought 
not  to  be  made  a  condition  of  this  rule ;  and  that,  for  the  sake 
'''of  the  precedent,  the  application,  as  now  made,  ought  to  be 
refused. 

Per  Curiam  (Lord  Campbell,  C.  J.,  Wightman,  Erle,  and  Ceomp- 
TON,  Js.).  We  are  all  of  opinion  that  we  ought  not  to  interfere  as  sug- 
gested. Rule  Nisi. 

In  the  same  Term  (April  24th),  Sir  A.  J,  JS.  Cockbum^  Attorney 
General,  Edwin  James  and  Bodkin  appearing  for  the  Crown,  and  /. 
Oray  for  the  defendant,  by  consent,  '  x  Rule  absolute. 

The  information  requlH4^was,  iff^Qn^.  -afVi^r^rds  furnished  to  the 
defendant.  After warSs^'^ittK^^dsions  of  the  Central  Criminal  Court 
holden  in  the  May  following,  the  defendant  was  arraigned,  upon  the 
indictment  for  the  murder  of  J.  P.  Cooke,  and  pleaded  Not  guilty.  He 
was  tried  and  convicted  at  the  same  Sessions.  Afterwards,  by  crder 
of  that  Court,  made  under  sect.  19,  he  was  executed  at  Stafford. 
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THE  PRINCIPAL  MATTERS. 


ABODE. 

PogO  1019.      AlTORSKY,  I. 

ACCEPTANCE. 
I.  Of  goods. 
1.  What  dealing  with  seed  delirered  in 
is  some  evidence  of  acceptanee. 

Plaintiff  sent  twenty  saclcs  of  seed  to  de- 
fendants in  part  performance  of  a  verhal  con- 
tract for  the  eale  of  seed  to  the  valae  of  more 
than  10^.  On  the  same  day  one  of  the  de- 
fendants informed  plaintiff  that  he  had  heard 
the  seed  had  arrived  out  of  condition.  Plain- 
tiff asserted  it  was  in  condition.  Immediately 
afterwards  defendants  wrote  to  plaintiff,  re- 
jecting the  seedi  and  in  one  of  the  letters  in- 
formed him  that "  the  twenty  sacks  which  yon 
aathorised  us  to  receive  for  you,  and  to  lay 
out  thin  in  consequence  of  its  hoing  hot  and 
mouldy/'  would  be  returned. 

On  the  trial,  the  above  facts  being  proved 
by  the  plaintiff,  who  gave  evidence  that  he 
gave  no  authority  to  spread  it  out,  and  that 
the  feed  was  not  hot  and  mouldy,  the  Judge 
directed  a  nonsuit,  with  leave  to  enter  a  ver- 
dict if  there  was  any  evidence  of  an  accept- 
ance of  part  of  the  goods. 

Held  by  Lord  Campbell,  C.  J.,  Erie  and 
Crompton,  Js.,  dissentiente  Wightman,  J., 
that,  there  being  evidence  to  go  to  the  Jury 
IhUt  the  seed  was  spread  out  thin,  neither 
because  it  was  out  of  condition,  nor  by  plain- 
tiff's authority,  there  was  evidence  that  it  was 
spread  out  thin  as  an  act  of  acceptance ;  and, 
therefore,  the  nonsuit  was  wrong. 

B«t  the  Court  thought  the  evidence  too 


slight  to  justify  them  in  entering  a  verdict 
for  the  plaintiff,  and  directed  a  new  trial. 
Parker  v.  Wallii,  31 

2.  Distinction  as  to  acts  done  tbt  the  benefit 
of  the  vendor,  21.    Ante,  1. 

XL  Refusal  of. 

By  refusing  to  perform  concurrent  act,  7,  755. 
Bill  oy  Ladikg,  I. 

IIL  Of  bills,  978.    Bills,  IV. 

ACCIDENT. 

I.  From  negligence  of  both  parties,  195.    Col- 
lision. 

II.  Casual  poor,  523.    Poor,  VltL 

ACCOUNT  STATED. 
Pleading. 
Plea  that  account  was  stated  of  money  form* 
ing  the  consideration  for  a  check  given  for 
money  lost  in  gaming,  263.    AnnirniRirT, 
lU. 

ACKNOWLEDGMENT. 

See  Adhissioit. 

ACT  DONE. 

Necessity  for. 

1.  To  give  effect  to  an  offer,  913.     Copt- 
bold,  L  1. 

2.  To  give  effect  to  a  refusal,  714.    Chaa- 
tkr-Partt,  IL  1.  729,  Brsach,  L  1. 

3.  To  give  effect  to  a  disposiUo  da  interesse 
futuro,  830.    AasroiiifBirr,  IL 

ACTION. 
L  Cause  of  netion. 
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ACTION. 


AFFIDAVIT. 


1.  Not  for  injury  caused  directlj  by  plain- 
tiff*! own  wilfal  mieconduot,  and  only  re- 
motely by  defendant's  breach  of  duty. 

To  an  action  for  bodily  injury  caused  to 
plaintiff  through  a  breach  of  duty  on  the 
part  of  defendant,  it  is  a  good  defence  that, 
although  defendant  was  guilty  of  such  breach 
of  duty,  plaintiff,  wilfully  and  contrary  to  the 
command  of  defendant>  committed  the  act 
which  was  the  direct  cause  of  the  injury. 

Action  by  plaintiff,  employed  in  a  factory, 
against  defendants,  the  occupiers,  for  not 
sufficiently  fencing  a  shaft  while  in  motion, 
as  required  by  stat  7  A  8  Vict.  e.  15,  s.  21, 
whereby  plaintiff  got  entangled  with  it  and 
injured.  Plea,  admitting  that  the  shaft  was 
not  sufficiently  fenced,  but  alleging  that  plain- 
tiff, contrary  to  the  express  command  of  de- 
fendants, and  knowing  that  it  was  dangerous 
to  meddle  with  the  shaft,  took  hold  of  it  and 
set  it  in  motion ;  whereby,  and  not  by  reason 
of  negligence  of  defendants,  plaintiff  was  in- 
jured.    Held,  on  demurrer,  a  good  plea. 

Per  Coleridge  and  Crompton,  Js.  The 
provisions  in  stat  7  A  8  Vict.  o.  15,  ss.  24, 
25,  respecting  the  bringing  actions  under  the 
authority  of  the  Secretary  of  State,  in  the 
name  of  any  person  injured  by  the  machinery 
in  a  factory,  do  not  take  away  the  right  of 
the  party  injured  to  sue  for  damages  in  per- 
son. Nor  does  the  imposition  of  penalties  in 
sect  60.     Caneell  ▼.  Worth,  849 

2.  Breach  of  statutory  duty  by  owner  of  fac- 
tory, 849.    Ante,  1.  856.  Factobt,  I. 

3.  Effect  of  reduction  by  set-off,  950.  Costs, 
I. 

4.  Breach  of  prospective  agreement  to  refer, 
132.    Arbitration,  L 

5i  Right  to  share  in  penalty  recovered  by 
informer,  182.    Penalty,  I.  1. 

8.  Not  a  mere  refusal,  wiihiu  the  time  for 
performance,  not  acted  on  as  a  renuncia- 
tion, 714.  Chartbr-Partt,  II.  1.  729, 
Breach,  I. 

7.  Not  out  of  illegal  contracts,  999.  Bank- 
rupt, VII. 

II.  When  it  lies. 

Notwithstanding  other  remedies  by  statute, 
849.    Ante,  I.  1. 

III.  Against  whom :  where  there  is  a  registered 
officer  appointed  to  sue  and  be  sued. 

An  action  for  goods  supplied  for  the  use  of 
a  society,  instituted  under  stat  15  A  16  Vict 
0.  81,  must  by  stat  17  A  18  Vict  c.  25,  s.  1, 
be  brought  against  the  registered  officers  of 
the  society,  appointed  to  sue  and  be  sued, 
where  there  are  such  officers :  and  it  cannot 
be  maintained  against  an  individual  member 
of  the  society.    Burton  v.  Tannahill,        797 

IV.  Who  may  sue. 

Party  injured  by  breach  of  itatutoi^  duty. 


though    the   statute    anthorixcs  a  different 
course,  849.     Ante.  L  I. 

V.  Circuity  of  action. 

When  and  how  avoided,  209.      Chabtzi- 
Partt,  IIL 

VI.  Cross  action. 

What  counter  claim  properly  the  subject  <rfa 
cross  action,  209.    Chartbb-Pastt,  IH 

VII.  Notice  of  action  :  who  entitled  to. 
Contractor  for  works  under  Pnblie  Health 

Act,  sued  for  accident  occasioned  by  negli- 
gence in  the  works. 

Defendant  contracted  with  a  loeal  board 
'  of  health  to  dig  wells  for  them,  aceordiBg  to 
a  specification  prepared  by  the  surveyor:  tb« 
works  to  be  done  to  the  satisfaction  of  soek 
surveyor ;  and  the  digging  to  be  dose  en- 
tirely under  his  direction :  the  surveyor  to 
have  power,  if  he  considered  the  materials 
or  works  improper,  of  making  Uie  contractor 
remove  them,  or  of  removing  them  at  the 
contractor's  expense;  and  of  ordering  the 
dismissal  of  workmen  with  whom  he  sboald 
be  dissaUsfied,  or  of  dismissing  than  him- 
self: the  Board  to  have  the  power  of  nakiag 
alterations  and  additions. 

Defendant  was  sued  for  having  leA  a  bole, 
excavated  in  working  one  of  the  weUi  in  a 
highway,  without  light  by  night;  whereby 
plaintiff,  who  was  driving  a  carriage  along 
the  way,  fell  into  the  hole,  and  waa  braised, 
and  bis  carriage  injured. 

Held,  that  defendant  waa  entitled  to  notice 
of  action,  under  sect  139  of  The  Public  Health 
Act,  1848  (II  A  12  Vict  c.  63).  NewUm  v. 
EUi9,  115 

ADJUDICATION. 
Page  999.    Bankrupt,  VII. 

ADMIRALTY. 
Collision  from  breach  of  Admiralty  regulatioos, 
195.    Collision. 


In  evidence. 


ADMISSION. 

EVIDBNC& 


ADMITTANCE. 
To  copyholds,  913.    Copyhold,  1. 1. 

AFFIDAVIT. 
I.  Title. 
Improper  addition  of  name  <tf  eoune^  whet 
surplusage. 

Under  stat  1  A  2  Vict  o.  110,  a  3,  it  is  no 
objection  to  an  affidavit  made  for  the  poipose 
of  holding  a  party  to  bail  that  it  is  swera 
before  the  summons,  and  is  headed  with  the 
name  of  the  Court,  and  also  deacribcd  in  the 
heading  as  "  between"  the  parties,  deaigBated 


AFFIDAVIT. 


AMENDMENT. 


1035 


in  fueh  heading  as  '<  plaintiff"  and  <<  defend- 
ant." 

Kor  that  the  party  against  whom  the  capias 
is  demanded  is  stated  to  be  indebted  to  the 
party  demanding  it,  in  a  given  snm  of  money, 
being  the  balance  of  account  for  railway  stock 
and  shares  "  sold"  by  the  latter  to  the  former, 
not  adding  "  delivered." 

Nor  that,  after  stating  facts  to  show  that 
the  party  against  whom  the  capias  is  de- 
manded is  likely  to  leave  England  speedily, 
the  affidavit  does  not  add  *<  unless  he  be 
forthwith  apprehended."  Hargrtavf  v. 
HaytM,  272 

II.  CerUinty. 

Distinction  where  the  opposite  party  has  the 
opportunity  of  answering,  272.    Ante,  L 

IIL  Under  statute. 

Not  necessarily  in  precise  words  of  itatnte, 
272.    Ante,  I. 

IV.  In  particular  instances. 

1.  To  hold  a  party  to  bail  as  being  likely  to 
leave  England  speedily,  272.    Ante,  I. 

2.  Affidavit  of  debt  for  shares  sold,  272. 
Ante,  I. 

8.  For  interrogatories,  984.    Iktebrogato- 
BIBB,  L  1. 

AGENT. 

L  Bights  of  third  persons  against  agenL 

1.  Set-off  of  debt  due  from  principal,  65. 
Bakkrdpt. 

What  terms  show  that  agent  contracts  per- 
sonally. 

A  charter-party  stated  that  it  was  agreed 
between  L.,  owner  of  the  ship  N.,  then  at 
Oenoa,  and  "  R.  A  F.,  of  London,  merchants," 
that  the  ship  should  proceed  to  Torrevieja, 
and  there  load  from  Uie  factors  of  the  said 
merchants  a  cargo  **  to  be  brought  to  and 
taken  from  alongside  at  merchants'  risk  and 
expense,  which  the  said  merchants  hereby 
bind  themselves  to  ship,"  and  should  proceed 
to  Memel,  ond  deliver,  on  paying  freight: 
"  thirty  running  days  to  be  allowed  the  said 
merchants,"  for  loading  and  discharging,  and 
ten  days  for  demurrage  at  4^.  per  day.  The 
charter-party  was  signed  "by  authority  of, 
and  as  agents  for,  Mr.  A.  H.  Schwedersky, 
of  MemeL"    R.  F. 

In  action  by  L.  against  R.  k  F.,  the  decla- 
ration set  out  the  charter-party,  and  averred 
that  Schwedersky  was  a  foreigner,  not  a 
subject  of  this  realm,  residing  beyond  the 
seas,  to  wit,  at  Memel,  and  claimed  ftoxa  de- 
fendants demurrage  and  damages  for  deten- 
tion, ultra.  Plea:  that  the  agreement  was 
entered  into  by  defendants  by  the  authority 
of,  and  for  aod  on  behalf  of,  and  ai  agents 
for,  Schwedersky,. and  not  otherwise;  and  he 
was  named  to  and  known   by  plaintiff  as 

VOL.  V. — 40 


being  defendants'  principal  at  the  time  the 
agreement  was  made.    On  demurrer : 

Judgment  for  plaintiff,  the  terms  of  the 
charter-party  showing  that  defendants  con- 
tracted personally.    Lennard  v.  Fleming^  125 

2.  Whether  the  circumstance  of  the  principal 
being  a  foreigner  makes  any  difference, 
125.    Ante,  1. 

3.  For  bills  accepted  by  him,  978.  Bills, 
IV. 

II.  Liability  to  assignees  of  principal. 
Not  for  differences  the  receipt  of  which  was 
illegal,  999.    Bankrupt,  VIL 

IIL  Rights  of  agent  against  third  persons. 

For  wrongful  removal  of  goods  sold,  65. 
Bankrupt,  V. 

IV.  Rights  of  third  persons  against  principaL 

Against  sheriff  for  acts  done  by  bailiff's  aa- 
sistant,  571.    SBCBirr,  I.  1. 

V.  Particular  agents. 

1.  Auctioneer.    Auction. 

2.  Master  of  ship,  419.    Shipping,  L  I. 
8.  Bailiff,  571.    SHznirr,  L  1. 

AGREEMENT. 
See  Contract. 

ALEHOUSE. 

Appeal  against  refusal  of  license,  costs,  489. 
Appeal,  VI.  1. 

ALLOWANCE. 

Of  unauthorised  by-law  by  Secretary  of  State, 
49.    Board  of  Health,  I.  1. 

ALTERATION. 
Of  complete  instrumenL 

1.  What  addition  of  party  is  material,  83;. 
Bills,  IL  1. 

2.  Effect  of  some  of  the  parties  knowing 
that  it  was  intended  to  add  another  par^^ 
83.    Bills,  IL  1. 

AMENDMENT. 

I.  At  common  law. 

By  setting  aside  judgment  by  default  in  ofder 
to  let  plaintiff  increase  his  particulars. 

Plaintiffs  having  delivered  a  deolaratien 
against  A.  and  B.,  and  another  againsl  A. 
and  C,  with  particulars  of  demand  in  each, 
A.  and  B.  suffered  Judgment  by  delknib  en 
Ifith  January,  and  paid  the  amount  claimed 
in  the  particulars  in  that  action.  Aftensards 
A.  and  C.  pleaded  to  the  action.  Plaintiffs, 
in  the  latter  part  of  April,  discovered  tliat  by 
mistake  they  had  included  in  the  pavtienlars 
delivered  to  A.  and  C.  items  which  ovght  to 
have  been  in  the  particulars- deliverad  to  A. 
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and  B.  On  ftfildavit  of  thefe  facts,  nnd  that 
A.  and  B.  were  aware  of  the  mintake,  and 
allowed  judgment  to  go  by  defaalt  on  pur- 
pose, the  Court  (Lord  Campbell,  C.  J.»  Cole- 
ridge and  Crompton,  Js.)*  In  Trinity  Term, 
made  absolute  a  nilo  to  set  aside  the  judg- 
ment signed  against  A.  and  B.,  and  amend 
the  particulars  of  demand^  on  plaintiffs  pay- 
ing all  costs  and  refunding  the  money  re- 
ceived. Erie,  J.,  doubting  as  to  the  jurisdic- 
tion to  make  such  a  rule.  Cannaa  v.  Beif- 
noldt,  301 

ir.  At  the  trial. 
1.  Amending  count  in  trespass  into  one  for 
ipjury  to  reversion. 

Trespass  quare  clausum  fregit.  Pleas,  inter 
alia,  that  the  close  was  not  the  plnintifT's,  and 
liberum  tenementum.  On  the  trial  it  appeared 
that  the  real  question  in  controversy  was, 
whether  the  soil  in  a  lane  passing  between  a 
field  of  plaintiff  and  a  field  of  defendant  waa 
the  freehold  of  one  or  the  other.  The  evidence 
showed  that  the  plaintiff's  field  was  in  the 
occupation  of  a  tenant.  The  Judge  amended 
the  count  into  one  for  injury  to  plaintiff's  re- 
version. 

Held:  that  the  amendment  was  properly 
miade  under  the  Common  Law  Procedure 
Act,  1834  (17  A  18  Vict.  c.  125),  sect  96. 
Miijf  v.  Foutner,  505 

-2.  Whelhcr  reviewable  in  banc. 

Count  on  a  contract  by  plaintiff  to  deliver 
'to  defendant  at  C.  n  cargo  in  March.  Breach, 
that  defendant  would  not  accept,  or  pay  for, 
the  goods.  Pleasi:  (1)  Nun  assumpsit  j  {%) 
That  plaintiff  was  not  ready  or  willing  to  de- 
liver at  C.  in  March.     Issue  thereon. 

At  the  trial,  it  appeared  that  defendant  had 
by  letter  requested  plaintiff  to  postpone  the 
shipment  for  defendant's  convenience;  that 
the  ship  arrived  in  C.  on  the  evening  of  the 
31st  March,  and  consequently  that  the  oargo 
was  not  ready  for  delivery  till  April.  The 
Judge,  on  plaintiff's  application,  amended  the 
count  by  inserting  an  averment  tbAt,  at  de- 
fendant's request,  plaintiff  delayed  the  ship- 
ment, and  defendant  promised  to  accept  a 
delivery  of  that  shipment  with  reasonable 
speed,  and  exonerated  plaintiff  from  deliver- 
ing in  March.  Defendant  objeeted  to  the 
amendmont  being  made,  and  requested  a 
postfranemeat  of  the  trial,  which  the  Judge 
refosed.  Thereupon  defondant  refused  to 
alter  his  plea,  or  appear  further;  and  the 
jury,  under  the  Judge's  direction,  assessed 
the  damages. 

On  a  motion  for  a  new  trial. 

Held :  that,  whether  the  diseretion  of  a 
Judge  at  Nisi  Prlus  in  making  an  amend- 
ment to  raise  the  real  point  in  oontroveniy, 
and  in  imposing  terms,  be  reviewable  in  bane 
or  not,  it  was  in  this  case  properly  exercised. 


And  that,  no  injustice  being  suggested  (o 
have  been  sustained  by  defendant  in  ec/r.*^- 
quence  of  the  refusal  to  poslpooe  the  thtU 
Uie  discretion  of  the  Judge  in  that  mi^ci 
ought  not  to  be  reversed. 

Rule  refused.      Tennytm  r.  (yBrwK    4v: 

3.  Discretion  as  to  postponement  of  trUt, 

497.    Ante,  2. 

IIL  Without  consent,  under  Common  Law  Trc . 
cedore  not,  185^  sect 

During  argumeni  on  rmle  for  new  trial 

Action  on  a  check  and  on  an  aecoant  stated. 
Pleas :  1.  Non  fecit.  2.  That  the  account  was 
stated  of  the  check  only,  and  that  the  cbe«ii 
was  given  for  money  lost  by  gaming.  3.  To 
the  residue.  Never  indebted. 

At  the  trial,  it  appeared  that  defendant 
entered  a  gaming-house,  and  there  lost  »t 
billiards  66/.,  fbr  whioh  be  (•▼«  an  L  0.  U. 
and  subsequently  sent  plaintiff  on  unstaaspeu 
check,  issued  more  than  fifteen  miles  froa 
the  bankers.  The  check  was  not  received  in 
evidence.  The  Judge  intimated  generally 
that  he  would  make  what  amendments  vera 
necessary :  neither  party  asking  for  aej 
amendment,  the  question  was  left  to  the  jury 
whether  the  aecount  was  stated  of  musty 
lost  by  gaming.  The  jury  found  for  dr- 
fendant 

Held :  that  the  Court,  in  banc,  had  wUb- 
ont  consent  power  to  amend  the  plea,  ly 
making  it  apply  to  an  aooount  stated  eoc- 
ceming  the  eonsideration  of  the  check,  so  ai 
to  raise  on  the  record  the  question  realV 
tried. 

Held,  also,  that  the  ease  was  not  wiihin 
the  proviso  in  stat.  8  A  9  Vict.  o.  109,  s.  1^. 
Senile,  that  the  proviso  appUes  only  where, 
in  fact,  there  is  a  bon&  fide  intention  to  eab- 
scribo  to  a  prise  in  the  popular  sense  of  the 
words.     Pamnt  v.  Alexander,  !263 

IV.  Aftar  error  brought,  571,  583.    tesRirr, 
LI. 

V.  Of  rule  of  referenee. 

After  award  published,  so  as  to  give  costs, 
695.    ARBiTRATiosr,  IL  1. 

APPEAL. 
L  Notice  of  appeal 
1.  Necessity  for,  though  not  required  by  the 

•fit- 

Habeas  corpus.  Retuni  setting  oat  s  c»b- 
vietion  by  two  justices,  under  stak  6  6.  4,  f, 
129,  whereby  prisoner  was  sentenoed  t<  fix 
weeks'  imprisonment,  and  an  order  of  S«:ji* 
sionsy  purporting  to  be  made  en  di«Die»ing 
an  appeal  against  this  oonvictioa,  whereby 
the  prisoner  was  ordered  to  be  impHsvatfii 
pnrsttant  to  the  oonvictii^n. 

By  affidavits  it  appeared  that  prtsoaer  was 
convicted  on  a  Saturday ;  that  he  entered  inle 
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neognisuiees  before  the  convioting  josticet, 
pvnuant  to  stat.  6  G.  4,  s.  129,  b.  12,  which 
were  perfected  on  the  Fridny  next  after  the 
conriction ;  that  on  the  ensuing  Monday  the 
Sessione  were  held,  and  the  appeal  ealled  on. 
By  a  mle  of  the  Seuione,  in  all  casea  of  ap- 
peala,  not  otherwise  directed  by  law,  notice 
in  writing  must  be  given  on  or  before  Satur- 
day sennight  preceding  the  Sessions.  Counsel 
appeared  for  the  convicting  justices  as  re- 
spondents; and  on  their  objection  the  Sessions 
dismissed  the  appeal,  because  this  rule  was 
not  eomplied  with. 

Held:  that  the  Sessions,  if  they  thought 
the  notice  given  not  suflScient  for  a  trial 
then,  might  have  entered  and  respited  the 
appeal,  but  were  not  justified  in  refusing  to 
hear  it  under  the  circumstances^  that  the 
order  of  Sessions  was  therefore  not  a  suffi- 
cient groond  for  the  prisoner's  detention. 

Held  also  that,  the  recognisances  having 
been  entered  into  with  reasonable  prompti- 
tude, the  execution  was  suspended  until  the 
appeal  was  heard,  or  finally  dismissed  through 
the  appellant's  default;  and  that,  neither  of 
these  events  having  happened,  the  conviction 
did  not  afford  a  gro«ad  for  the  detention. 
For  these  reasons  the  prisoner  was  liberated, 
the  Court  treating  the  recognisonccs  ns  still 
in  force. 

But  the  Court,  on  the  facts  brought  beforo 
it  by  the  affidavits,  ordered  a  mandamup,  per- 
emptory in  the  first  instance,  to  issue  to  the 
Sessions  to  enter  continuances  and  hear  the 
appeal,  so  that  justice  nught  be  done. 

StmbU  :  that,  where  no  notice  is  prescribed 
by  an  Act  giving  an  appeal,  there  must,  on 
principles  of  common  law,  be  reasonable  no- 
tice given  to  the  respondents  before  the  ap- 
pellants are  entitled  to  be  heard,  though  any 
mode  of  giving  the  information  on  which  the 
respondents  could  act  may  be  sufficient.  Be 
Dlw,  291 

2.  Whether  entering  into  recognisances  may 
operate  as  notice,  291.    Ante,  1. 

3.  Efi'ect  of  rule  of  Sessions  the  application 
of  which  would  require  the  notice  to  be 
given  on  the  day  of  conviction,  291. 
Ante,  1. 

4.  When  Sessions,  on  insufficient  notice  hav- 
ing been  given,  ought  to  enter  and  respite, 
291.     Ante,  1. 

5.  What  information  saffioient,  291.  Ante, 
1. 

U.  Recognisances. 

K  Operation  of  enactment  that  judgment 
shall  be  suspended  pending  appeal,  291. 
Ante^  L  1. 

1  How  long  in  force,  291,  299.    Ante,  1. 1. 

S.  Bstreating,  489.    Post,  VI.  1. 

UI  Kext  practicable  Sessions. 


Where  the  last  day  A>r  giving  notice  is  the 
day  of  ooovlelden,*  29L    Ante,  L  1. 

ly.  Respiting; 

When  the  proper  course  on  the  notice  being 
held  to  be  insufficient,  291.    Ante,  I.  1. 

V«  MandMsas.  to  heav. 

When  issued,  by  court  propria  motu,  291. 
Ante,  1. 1. 

VI.  Costs. 

1.  Power  of  Sessions  to  estreat  recognisances 
oa  non-pi^ment  of  costs. 

A  party  who  had  applied  for  a  beer  lioesse^ 
wider  stat.  9  6.  4,  c  61,  which  was  refnsed, 
appealod  against  the  refasal  to  the  October 
Quarter  Sessions,  and  entered  into  a  recog- 
nisance to  try  the  appeal,  abide  the  judgment 
of  tiM-  Court,  and  pay  such  costs  as  the  Conrt 
might  award.  The  appeal  was  dismissed; 
and  the  Court  ordered  the  appellant  to  pay 
costs  to  the  respondent,  *<  forthwith."  A 
blank  was  left  in  the  order,  as  to  the  suns, 
which  the  clerk  of  the  peace  had  not. time  to 
fix  before  the  Sesrions  adjourned.  The  Ses- 
sions adjourned  to  the  next  November.  Be- 
fore the  adjournment  day,  the  clerk  ef  the 
peace  fixed  the  cost?,  and  filled  up  the  order. 
After  the  adjourned  sessions  had  terminated, 
but  before  (be  next  sessions,  wbi(A  were  held 
on  the  next  January,  payment  was  demanded 
of  the  appellant,  who  did  not  pay.  On  affi- 
davit of  tiii^,  the  Sessions  holdea  in  January 
estreated  the  recognisance. 

Held :  that  the  Sessions  had  power  to  es- 
treat the  reeognisaaee,  and  that  process  might 
be  taken  upon  it  under  stat  3  G.  -^  o.  46. 

Held,  also,  that  it  was  not  neeessary  that 
the  order  should  direct  the  costs  to  bo  paid 
to  the  clerk  of  the  peace,  under  stat  11  A  12 
Vict,  c  43,  s.  27.  Begins  v.  l§le  o/  Ely,  Jim. 
te*ces»  4S9 

2.  To  whom  to  be  made  payable-  on  appeal 
against  refusal  of  beer  license,  489.  Ante, 
1. 

3.  Cumulative  remedy  under  stat.  12  4;  13 
Viet  e.  45,  s.  fi,  489.     Ante,  1. 

4.  What  Sessions  onght  to  estreat  when  tlM 
order  is  to  pay  forthwith,  489.    Ante,  1. 

5.  Estreating  without  notice  to  the  party, 
489.    Ante,  1. 

VII.  Ib  particuleir  instanees. 

Against  refusal  of  beer  license,  489.  Ante^ 
VI.  1. 

APPEAKANCE. 
By  attorney :  when  not  sufficient 

1.  To  reverse  outlawry,  309.    Outlaw. 

2.  Objection  how  waived,  809.    Outlaw. 

APPOINTMENT. 
When  a  judicial  act,  404.    ArbitratiOK,  IV. 
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ARBITRATIOK. 
L  Prospective  agreement* to  refer. 

AotioD  on  a  oontrsct  oontaining  a  proipeo- 
tire  agreement  that,  if  any  dilTerenee  arose, 
it  should  be  referred ;  averment,  that  a  differ- 
enoe  arose :  Breach,  a  refusal  to  refer  it 

Held,  on  demurrer  to  a  plea,  that  the  ac- 
tion lay.    Livington  r,  Balli,  132 

II.  Under  Common  Law  Procedure  Act»  1854i 

1.  Provision  as  to  costs. 

An  arbitrator  appointed  under  the  Com- 
mon Law  Procedure  Aet,  1854,  sect  8,  has 
no  power  over  the  costs  either  of  the  cause, 
reference,  or  award,  unless  the  rule  or  order 
appointing  the  arbitrator  gives  it  to  him; 
and  where  the  rule  is  silent,  the  successful 
party  under  such  a  reference  can  have  no 
costs.  But  in  a  case  where  it  appeared  that 
the  parties  had  drawn  up  the  rule  in  a  gene- 
ral form,  under  the  mistaken  belief  that  no- 
thing being  said  the  costs  would  abide  the 
event,  the  Court,  after  the  award  had  been 
published,  amended  the  rule  of  reference,  so 
as  to  make  it  express  the  intention  of  the 
Court    Bell  v.  PottUthwaiU,  695 

2.  Arbitrator's  powers,  695.    Ante,  1. 

III.  Who  is  an  arbitrator  within  sUt  8  A  4  W. 
4,  e.  42,  s.  40. 

Referee  by  whom  a  special  ease  is  to  be  set- 
tled. 

By  order  of  Kisi  Prius,  it  was  ordered  by 
consent,  that  a  verdi(ft  should  be  taken  for 
the  plaintiff,  subject  to  a  special  case  to  be 
stated  by  the  parties,  and,  if  they  disagreed 
as  to  any  facts,  the  case  as  to  such  facts  to  be 
settled  by  C. :  the  order  to  be  made  a  rule  of 
Court 

The  parties  differing  as  to  facts,  defendant 
required  the  presence,  before  C,  of  a  witness 
said  to  be  material,  who  was  in  prison  in  exe- 
cution for  debt 

This  Court  granted  a  habeas  corpus  for  the 
attendance  of  the  witness  before  C,  consider- 
ing C.  to  be  an  arbitrator  within  stat  3  A  4 
W.  4,  c.  42,  s.  40.     Graham  v.  Qlovtr,      591 

IV.  Appointment  of  umpire. 

When  to  be  made  by  arbitrators  in  each* 

other's  presence. 

By  deed  all  matters  in  difference  were  sub- 
mitted to  the  award  of  A.  and  B.  or  such 
third  person  as  they  should  appoint  as  um- 
pire, by  writing  under  their  hands,  to  be 
endorsed  on  the  submission. 

The  submission,  with  a  memorandum  signed 
by  A.  and  B.  on  it,  appointing  C.  umpire,  was 
made  a  rule  of  Court ;  and  a  rule  Nisi  for  an 
attachment  for  not  fulfilling  an  award  of  C, 
which  was  regular  on  the  face  of  it,  was  ob- 
tained. By  affidavits  it  was  made  to  appear 
that  A.  and  B.  did  not  sign  the  memorandum 


appointing  C.  at  the  same  time,  or  in  cadi 
other's  presence. 

On  these  affidavits  the  Court  discharged 
the  rule.    Lord  y.  Lord,  40« 

V.  Reference  to  joint  arbttratort. 

What  powers  to  be  exercised  only  in  estb 
other's  presence,  404.    Ante,  IV. 

VI.  Rule  or  order  of  reference. 
Amendment  after  award  published,  695.  Ante, 

ILL 

VIL  Attendance  of  witnesses. 
Habeas  corpus  granted  in  what  cases,  591. 
Ante,  III. 

VIII.  Award :  effect  in  evidence. 

Not  admissible   ai   reputation,   447.     En^ 
dbhcb;  III. 

IX.  Costs. 

1.  Under  Common  Law  Procedure  Aet,  1SS4, 
695.    Ante,  IL  I. 

2.  In  what  cases  the  arbitrator  has  no  power 
over  them,  695.    Ante,  II.  1. 

8.  In  what  oases  they  do  not  follow  the  event, 

695.    Ante,  IL  1. 
4.  Amendment  of  rule  of  reference  ao  as  to 

give  costs,  695.    Ante,  IL  L 

X.  Objections  available  on  rule  for  attachmenL 

Improper  appointment  of  umpire  though  not 
apparent  on  face  of  award,  404.    Ante,  IV. 

XL  Amendment 

Of  rule  of  reference  after  award  published, 
695.    Ante,  IL  1. 

ARREST. 
L  Authority  for,  how  given. 
L  Kot  by  mere  direction  to  take  proceedinpu 

Trespass  for  false  imprisonment  in  tvn 
actions,  one  against  the  Corporation  of  L.,  S.. 
and  P.,  the  other  against  the  Corp<Mration  of 
L.,  S.,  and  W.  Plea  in  each  case.  Not  guilty, 
by  statute,  5  A  6  W.  4,  e.  76,  s.  133. 

On  the  trial  it  appeared  that  plaintiff  had 
been  town  clerk  of  L.,  was  dismissed,  and  S. 
appointed  his  successor.     The  Corporatioa, 
by  a  minute  under  their  seal,  directed  Sw,  as 
their  attorney,  to  take  proceedings  sgainst 
plaintiff,  under  stat  5  A  6  W.  4,  c  7(i,  a.  60, 
for  wilfully  refusing  to  deliver  books,  Ac   S. 
procured  a  conviction  before  two  jnslicet, 
and  obtained  a  warrant  from  them,  wbieh  he 
gave  to  P.,  a  constable.     He  advised  P.  thst 
it  might  be  executed  on  Sunday ;  and  P.  did 
execute  it  on  Sunday,  and  conveyed  plaintiff 
to  gaol.     S.  procured  a  second  warrant  froia 
the  same  Justices,  which,  by  his  directions 
P.  lodged  with  the  gaoler.    Plaintiff  kaviag 
sued  out  a  habeas  corpus,  the  two  wanrnats 
were  returned  :    the    return  was  diseossed 
without  actually  bringing  plaintiff  up.    Tb* 
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CorporAtion,  by  S.  m  their  attornej,  opposed 
his  discharge.  This  Court  ordered  plaintiff's 
discharge,  on  the  ground  that  the  arrest  was 
on  Sanday.  In  the  interval  between  the  re- 
tom  and  the  order  for  plaintiff's  discharge, 
a  third  warrant,  under  the  authority  of  a  local 
Act  whereof  the  Corporation  were  trustees 
under  stat  5  A  0  W.  4,  e.  76,  s.  75,  was  ob- 
tained  by  S.  and  lodged  by  P.  with  the  gaoler, 
and  a  ca.  sa.  at  the  suit  of  a  third  person  was 
also  lodged  with  him.  Plaintiff  having  ob- 
tained a  rule  to  discharge  him,  in  lien  of  a 
habeas  corpus,  the  Corporation,  as  before, 
showed  cause:  this  Court  decided  in  the 
month  of  November,  that  the  ca.  sa.  afforded 
a  good  ground  for  his  detention.  Plaintiff  re- 
mained in  prison  till  2d  March,  when,  the 
judgment  on  which  the  ca.  sa.  was  issued 
being  satisfied,  he  was  set  at  liberty.  As 
aoon  as  he  was  out  of  gaol,  he  was  arrested 
by  W.,  another  conittablo,  under  a  fourth  war- 
rant, which  S.  had  obtained  and  had  given  to 
the  police,  with  express  instructions  when  and 
how  to  execute  it.  Ho  was  discharged  by  a 
Judge  at  Chambers,  the  Corporation  oppos- 
ing his  discbarge.  The  warrant  set  forth  a 
conviction  by  the  justices,  bnt  did  not  show 
any  previous  warrant  by  one  justice,  as  re- 
quired by  Stat.  &  /k  6  W.  4,  0.  76,  s.  60.  The 
nctiun  against  the  Corporation  of  L.,  S.,  and 
P.  was  commenced  on  1st  September. 

Held  :  that  the  imprisonment  in  which  P. 
was  an  actor  ceased  in  November  (after  which 
time  plaintiff  was  detained,  under  the  ea.  sa.) 
six  months  before  the  action  in  which  P.  was 
a  defendant  was  commenced ;  and  Uiat  stat 
5  A  6  W.  4,  c.  76,  8.  IZ3,  barred  that  action : 
and  the  verdict  was  entered  for  the  defendants 
in  that  action. 

Held  that,  as  to  the  imprisonment  after  2d 
March,  there  was  no  evidence  against  the  Cor- 
poration, as  their  minute  did  not  direct  any- 
thing more  than  taking  proceedings,  and  that 
opposing  plaintiff's  discharge  was  not  a  rati- 
fication of  the  arrest;  but  that  S.,  having  per- 
•onally  directed  the  arrest,  had  done  more 
than  merely  put  the  law  in  motion,  and  was 
liable,  the  warrant  being  bad ;  and  the  ver- 
dict was  entered,  in  the  action  in  which  W. 
was  a  defendant,  for  the  Corporation  and 
against  B.  EggiugUm  ▼.  LiehJMd,  Mayor, 
dre,,  100 

2.  Direction  to  constable  to  do  bis  duty,  188. 

Post,  II. 

II.  By  constable :  when  aathoriied. 
At  the  time  of  a  breach  of  peace  committed 

in  his  sight. 

Action  for  assault,  battery,  and  false  im- 
prisonment. Plea :  That  plaintiff,  with  force 
and  arms,  unlawfully,  violently,  and  forcibly 
entered  into  a  messuage  in  the  possession 
of  W.,  and  expelled  W. ;  that  plaintiff  com- 
mitted the  said  breach  of  the  peace  in  view 


of  a  constable,  and  within  the  constable's  dis- 
trict ;  and  "thereupon"  defendant  gave  plain- 
tiff in  charge  of  the  constable  for  the  offence, 
and  directed  him  to  take  plaintiff  in  custody 
and  convey  him  before  a  magistrate  to  answer 
for  the  offence ;  and  the  constable,  in  pur- 
suance of  the  charge,  gently  laid  hands  on 
plaintiff  and  took  him  into  custody,  and,  for 
the  purpose  of  conveying  him  before  a  ma- 
gistrate, conveyed  him  in  custody  to,  and 
imprisoned  him  for  a  reasonable  time  at,  the 
police  station. 

On  demurrer,  held  a  good  plea.  For  that 
the  word  "thereupon"  was  to  be  taken  as 
equivalent  to  "  then  and  there ;"  so  that  the 
constable  appeared  to  have  arrested  at  the 
time  of  a  breach  of  the  peace  committed  in 
his  sight,  which  he  had  authority  to  do ;  and 
the  defendant  was  justified  in  directing  the 
constable  to  perform  his  duty.  Dereeourt  v. 
Corbithleg,  188 

III.  Ratification. 

Not  by  merely  opposing  discharge,  100.  Ante, 
LI. 

IV.  Several  arrests. 

Effect  of  discharge  as  to  some  of  them,  100. 
Ante,  I.  1. 

V.  Parties  liable  to  action. 

Attorney  personally  directing  arrest  under 
bad  warrant,  100.    Ante,  1. 1. 

VL  Pleading. 

Plea  that  the  arrest  complained  of  was  by 

defendant  causing  a  constable  to  arrest  at 

the  timo.of  breach  of  peace  committed  in 

his  sight,  188.    Ante,  IL 

VII.  See  Imprisoxmevt.  LiHrrATiov.  Capias. 
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Of  trustee  to  assignment  for  benefit  of  creditors^ 

367.      ASSIGHMBNT,  L 

ASSIGNEE. 
L  Of  bankrupt,  65.    Bankrupt,  V. 

II.  Of  bill  of  lading,  7.    Bill  of  Ladihg. 

III.  In  trust  with  a  beneficial  interest,  367. 

ASSIGKMKHT,  L 

ASSIGNMENT. 
L  To  trustee :  when  complete. 
Where  for  the  benefit  in  part  of  the  trustee. 

H.  executed  a  deed  of  assignment  convey- 
ing all  his  proporty  to  a  creditor,  S.,  in  trust 
for  S.  and  his  other  creditors.  H.  sent  this 
deed  to  S.,  with  whom  he  had  not  previously 
communicated  on  th^  subject.    S.  received 
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the  deed  on  the  next  day ;  and  on  that  day, 
a  jadgment-ereditor  of  H.  delivered  a  fi.  fa. 
to  the  sheriff.  On  the  next  day,  S.  wrote  to 
H.  signifying  his  assent  On  an  issne  between 
8.  and  the  judginent>ereditor,  the  jary  found 
that  the  deed  was  honest  and  bon&  fide. 

Hold :  that  S.  was  entitled  to  the  property  : 
the  de(»d  not  being  revocable  by  U.,  inasmuch 
as  it  was  for  the  benefit,  in  part,  of  the  truslee 
S.  I*  and  S.'s  assent  not  being  necessary  to 
▼est  the  property  in  himself  for  the  same 
reason.     Siggert  r  Eoan§,  367 

IL  Of  gooils  and  chattels. 
fifTect  of  clnoses  extending  the  assignment 
*o  articles  substituted  or  subsequently  ac- 
quired. 

R.  obtained  a  loan  from  W.  on  the  guaran- 
tee of  defendant,  and,  in  consideration  there- 
oC  for  the  indemnity  of  defendant,  executed 
U)  him  a  deed.  The  deed  recited  as  above, 
and  witnessed  that  R.,  in  consideration  of  the 
premises,  did  thereby  "  bargain,  sell,  assign, 
transfer,  and  set  over  unto"  defendant,  his 
executors,  Ac,  a  messuage  and  premises  held 
by  R.  for  a  term  of  years,  certain  trade  pre- 
mises of  R.  held  also  for  a  term  of  years,  and 
the  trade  fixtures  not  removable  by  the  tenant, 
and  a  farm  and  land  of  R. ;  habendum  to  de- 
fendant, his  executors,  Ac,  "upon  the  trusts, 
and  for  the  intents  and  purposes,  hereinafter 
declared  and  contained  conoeraing  the  same :" 
also  that,  for  the  considerations  aforesaid,  R. 
did  thereby  '*  bargain,  sell,  assign,  transfer, 
••^nd  sot  over  unto**  defendant,  his  executors, 
•4c.,  two  policies  of  life  and  fire  assurance  re- 
spectively, to  bold  to  defendant,  his  executors, 
Ac,  ''  upon  the  trusts,"  Ac,  (as  before) :  also 
that,  for  the  considerations  aforesaid,  R.  did 
thereby  **  bargain,  sell,  and  assign  unto"  de- 
fendant, his  executors,  Ac.  the  steam-engine, 
dye-vats,  and  all  other  fixtures  in  the  trade 
premises,  and  all  the  dyeing  apparatus,  and 
utensils,  maohioes,  tools,  effects,  and  things  in 
the  said  trade  premises,  and  all  horses,  cattle, 
carts,  farming  utensils  and  stock  at  the  said 
trade  premises  and  the  said  farm  or  lands,  and 
all  tillages,  growing  crops,  Ac,  in  the  farm  or 
lands,  and  all  dye  wares  and  consumable  stores 
in  the  trade  premises,  and  all  stacks  of  hay, 
straw,  and  other  consumable  stores  in  the  trade 
premises  and  the  farm,  and  tA\  the  household 
furniture  and  effects  ax  R.'s  dweUtag-house, 
"  and  all  the  estate,  right,  title,  interest  use, 
trust,  property,  claim,  and  demand  whatsoever, 
both  at  law  and  equity,"  of  R.  to  the  same,  to 
hold  the  fixtures,  chattels,  machinery,  Ac, 
**  hereby  assigned,"  to  defendant,  his  execu- 
tors, Ac,  **  upon  the  tiusts  and  for  the  ends, 
intents,  and  purposes  hereinafter  declared 
and  contained  eonceming  the  same.  And 
it  is  hereby  declared"  that  defendant  should 
<' stand  possessed  of"  the  several  matters 
•asigned,  "upon  the  tnists,  and  to  and  for 


the  ends,  intents,  and  parposes  hereinaftei 
declared  and  contained  of  and  eooeerain; 
the  same,  that  is  to  say :  Upon  trust,**  if  B. 
should  communicate  to  defendant  the  state 
of  R.*8  affairs,  and  the  same  should  be  satis- 
factory to  defendant,  and  R.  should,  if  re- 
quired, keep  exposed  a  notice  of  the  aasiga- 
ment,  should  pay  the  rents  and  the  premioms 
and  duty  on  the  policies,  and  keep  the  build- 
ings in  repair,  then  to  permit  R.  to  have  poa- 
session,  for  carrying  on  tbo  trade,  till  W. 
should  require  payment,  or  defendant  should 
apply  to  be  relieved  from  the  guarantee,  and, 
in  either  of  the  last-mentioned  two  events, 
upon  trust,  if  R.  should  pay  W.  and  cause 
the  guarantee  to  be  gfivea  ufs  to  reassign  to 
R. ;  but,  if  R.  should  not  communieaie,  Ac, 
or  the  state  of  affairs  should  not  be  eatisfae- 
tory  to  defendant,  or  if  R.  should  not,  when 
required,  keep  exposed,  Ac,  or  not  pay  the 
rents,  premiums,  and  duty,  or  not  keep  in 
repair,  or,  in  case  W.  should  require  paymeat^ 
or  defendant  require  to  be  relieved,  should 
fail  to  pay  W.  and  to  procure  the  guanatee 
to  be  given  up,  then  defendant,  bis  execntors, 
Ac,  "shall  stand  and  be  posseaaed  of  the 
said  tenements  and  premises,  upon  trust  to 
enter  upon  and  take  actual  posaeasion  of  all 
and  singular  the  said  tenements  and  premiaea, 
including  ali  tubttitutwi  eouttimable 
pursuant  to  the  declaration  hereinafter 
tained,  when  and  ai  he  or  they  shall  tiiink  fit, 
and»  whether  in  or  out  of  pooseasion,  to  make 
sale  and  absolutely  to  dispose  of  the  said  tene- 
ments and  premises  or  so  maeh"  as  defendant 
should  think  proper:  and  it  was  declared  that 
defendant,  his  executors,  Ac,  should  stand 
possessed  of  the  moneys  to  arise  from  the 
sale  and  policies,  on  trust :  first,  to  diseharge 
the  oosts  of  executing  the  trusts;  next,  to  pay 
W.  and  pay  to  defendant  what  he  should  l»ve 
paid  to  W. ;  lastly,  to  pay  the  aarplna  to  £. 
•ud  reassign.  And  it  was  doidared  "that, 
when  and  as  any  of  the  dye-waree,  farm  pro- 
duoe,  cattle,  chattels,  and  effects  hereby  a^ 
signed"  "  shall  be  used  up,  or  oonaumed,  dead, 
sold,  or  worn  out,  and  otker  dye-wares,"  Ac, 
"  ahall,  in  the  ordioaiy  ooone  of  eanyiag  on 
the  said  business,  he  jturcka^ed,  ^reva,  or 
ittherwUe  Mubttituted  for  them,  or  any  of  than, 
the  dye-wares,"  Ac,  **m>purdkatd,  grmtm,  rr 
otherwUe  §ub9tituted,  shall  belong  to  defendant, 
his  executors,  Ac,  **  upon  the  trusts  and  for 
the  purposes  hereinbefore  declared  and  con- 
tained, and  shall  be  considered  to  be  included 
in  the  assignment  hereby  made,  in  like  man- 
ner and  aa  fully  as  if  the  aaaa  were  now  the 
property  of  R.,  "and  were  included  Ihenin," 
"  so  that  the  security  intended  to  be  hereby 
made  may,  at  all  times  during  the  oontinn- 
ance  thereof  be  of  an  adequate  valae  for  that 
purpose." 

After  this  deed  was  executed,  R.  remained 
in  possession,  carried  on  the  bnsinss%  an4» 
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in  the  ordinary  coarse  thereof,  used  up  and 
cbnsuuied  certain  of  the  consamable  effects, 
and  substituted  others.  Defendant  required 
to  be  relieved  from  the  guarantee ;  and,  R. 
haviug  taken  no  step  for  that  purpose,  defend- 
ant entered,  and  took  possession  of  the  pro- 
perty, including  the  subsUtuted  stores.  It 
appeared  that  R.  was  aware  of  this,  and 
made  no  objection.  Defendant  paid  W. 
Afterwards  R.  committed  an  act  of  bank- 
ruptcy and  was  made  bankrupt 

Held  that  defendant  was  entitled,  as  against 
the  osdigoees  under  the  bankruptcy,  to  retain, 
to  the  extent  of  the  payment  made  by  him 
to  W.,  not  only  the  property  meniioned  in 
the  deed  of  whieh  K.  was  possessed  at  the 
time  of  the  execution  of  the  deed,  but  also 
the  substituted  effects.     Hope  t.  Hay  ley,  830 

IIL  Of  property  generally. 

1.  Equivalent  for:  security  previously  girea 
OD  the  faith  of  it,  9bb.    Bamkbupt,  I. 

2.  When  an  act  of  bankruptcy,  955.    Bajtk- 

RUPT,  I. 

3.  jlow  soon  the  property  vests,  367.    Ante, 
L 

IV.  Covenants  in. 

To  pay  or  repay  premiums,  384.   Bankrupt, 
X. 

V.  Revocation,  367.    Ante,  L 

ASSISTANT. 
Bailiff's  assistant,  571.    SHERirr,  1. 1. 

ASSISTANT  CLBRK. 
Page  808.    Couvty  Court,  I. 

ASSURANCE. 
First  :  vartnb  ASSURAiict. 
L  Perils  insured  against 
1.  Illegal  capture  or  seisureb 

By  a  policy  of  assurance  on  goods  on  board 
the  ship  B.,  they  were  warranted  "  free  ftom 
capture  and  seizure,  and  the  consequences  of 
any  attempt  thereof."  The  perils  insured 
against  were  emimerated  as  usual :  vis.  "  of 
the  seas,  men-of-war,  fire,  enemies,  pintles, 
rovers,  thieves,  Jettisons,  letters  of  mart  and 
cou a  tcrmartysnrprisali, takings  at  sea,  arrests, 
restraints,  avd  dotamments  of  all  kings,"  Ac, 
"and  of  all  other  perils,  losses,  and  laisfor- 
tunes." 

Held :  that  the  exception  introduoed  by  the 
warranty  was  Aot  confined  to  legal  eaptare  or 
seixure,  but  that  an  illegal  capture  or  seisure 
was  within  both  the  exception  and  the  perils 
enumerated  as  insured  against 

The  B.,  a  British  ship,  in  her  passage  down 
the  Danube  passed  within  shot  of  a  Russian 
fort,  there  being  then  war  between  Turkey 


and  Russia,  but  no  war  between  Great  Britain 
and  Russia.  The  Russian  fort  fired  into  her, 
and  sunk  her,  alleging  that  the  vessel  was 
mistaken  for  a  Turk,  but  permitted  her  crew, 
after  some  detention,  to  depart  It  appearing 
to  the  Court,  on  the  whole  of  the  facts,  that 
the  object  of  the  Russians  was  to  detain  the 
ship:  Held, 

That,  but  for  the  warranty,  the  insurers 
would  have  been  liable:  but  that  the  war- 
ranty protected  them.     Powell  r.  Hyde,    607 

2.  Insurance  on  passage^money ;  what  form 
of  policy  excludes  from  the  risks  the  main- 
tenance of  passengers  during  detention. 

A  policy  of  iosurance  was  made  at  and 
from  Liverpool  to  Boston  on  passage-money 
valued  at  700^  The  policy  was  in  the  usual 
printed  form,  with  this  memorandum :  *'  On 
passage-money  of  emigrants,  subject  to  pay 
a  loss  pro  rata,  and  subject  to  the  clauses 
and  conditions  made  under  sects.  47  to  51  of 
The  Passengers  Act,  1852,  compensation 
clause  excepted,  and  against  these  risks 
only."  The  ship  being  a  passenger  ship 
within  the  Act,  sailed,  and  by  a  peril  of  the 
sea  was  driven  into  F.,  a  foreign  port,  where 
she  necessarily  remained  repairing  damages 
for  more  than  six  weeks,  after  which  she  pro- 
ceeded with  the  passengers  to  Boston  and 
arrived  there.  During  the  detention  at  F. 
the  passengers  were  maintained  by  the  in- 
sured at  a  cost  exceeding  the  passage-money. 

Held,  on  demurrer,  that  this  was  not  a  loss 
incurred  under  the  enumerated  sections,  and 
that  the  underwriters  were  not  liable  to  make 
it  good.     Willie  v.  Cooke,  641 

IL  Warranties. 
Free  from  capture  and  seisure  and  the  eon- 
sequences  of  any  attempt   thereof,  607. 
Ante,  I.  1. 

SeCOVDLT  ;  XHSURANCV  AGAIK8T  ITRB. 

IIL  Insurance  on  plaintiff's  goods  in  his  ware- 
houses and  on  goods  in  trust  therein. 
1.  Sxtent  to  which  he  is  etititled  to  recover 
on  goods  in  deposit 

Plaintiff  made  with  defendants  a  policy  of 
insoranee  against  fire,  in  which  plaintiff  was 
desoribed  as  a  com  and  flour  factor;  the 
policy  was,  amongst  other  -things,  on  goods 
in  his  warehouses,  and  on  **  goods  in  trust  or 
on  commission  therein."  The  defendants 
covenanted  to  make  good  any  damage  by  fire 
to  the  property  insured.  The  plaintiff  was  a 
wharfinger  and  warehouseman :  he  had  in  his 
warehouses  goods  belonging  to  his  customers, 
which  were  deposited  with  him  tu  that  capaci- 
i^,  and  on  which  he  had  a  lien  fur  the  charges 
for  cartage  and  warehouse  rent,  but  no  further 
interest  of  his  own.  No  charge  was  made  to 
the  customers  for  insurance ;  nor  were  they 
informed  of  the  existence  of  the  policy.    The 
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plaintiflTs  warehouse  was  consumed  by  fire, 
with  all  the  goods  in  it.  The  defendants  paid 
the  Talue  of  plaintiff's  own  goods,  and  the 
amount  of  his  lien  on  his  customers'  goods ; 
but  refused  to  pay  the  value  of  the  customers' 
interest  in  the  value  of  the  goods  beyond  the 
lien. 

Held :  that  the  goods  of  the  coetomers 
were  in  trust,  within  the  meaning  of  the 
policy;  and  that  plaintiff  was  entitled  to  re- 
cover the  entire  value.  Watert  v.  Monarch 
Lift  AMuranct  Company^  870 

2.  Floating  policy  for  benefit  of  customers, 
870.    Ante,  1. 

3.  When  the  assured  becomes  a  trustee,  870, 
881.    Ante,  1. 

TbIROLT  :  IHSURAHCS  CM  LIVES. 

IV.  Assignment  of  policy. 

Covenant  to  pay  or  to  repay  premiums,  384. 
Bankrupt,  X. 

ATTACHMENT. 

I.  Of  debt  due  to  judgment-debtor  :  parties. 
How  executor  or  creditor  must  proceed. 

An  executor  of  a  judgment-creditor  is  not 
entitled,  under  sect.  61  of  The  Common  Law 
Procedure  Act,  1854,  to  attach  a  debt  duo  to 
the  judgment-debtor  before  he  has  made  him- 
self a  party  to  the  judgment  Bnynard  v. 
Simmontf  59 

II.  Of  debt  due  to  judgment-debtor :  generally. 
A  security  not  a  lien,  65.    Bankrupt,  V. 

III.  For  non-performanoe  of  award,  404.    Ar- 
bitration, IV. 

ATTORNEY. 

I.  Endorsement  relative  to  on  writ  of  summons. 
Description  by  place  of  business  when  suffi- 
cient 

Under  The  Common  Law  Procedure  Act, 
1852  (15  A  16  Vict.  c.  56),  sect  6  and  Sched- 
ule (A.)  No.  1,  an  attorney  suing  in  person 
may  endorse  the  writ  of  summons  thus: 
"  This  writ  was  issued  in  person  by  the  with- 
in named  I.  A.,  who  resides  at,"  Ac,  naming 
his  place  of  business,  though  it  is  not  the 
place  where  he  sleeps.    AbUtt  v.  Bathamy 

1019 
IL  Appearance  by. 
When  not  sufficient,  809.    Outlaw. 

III.  When  personally  liable  to  third  persons. 

Where  he  personally  directc  arrest  under  bad 
warrant,  100.    Arrest,  I.  1. 

rV.  Warrant  of  attorney.    Warrant  of  At- 
torney. 

AUCTION. 
I.  CondiUons  of  sale. 


Payment  of  price  before  removal :  wrongful 
removal  by  vendee  who  baa  a  aet-oifl^  65. 
Bankrupt,  V. 

II.  Rights  of  auctioneer  against  vendee. 
Effect  of  bis  having  received  on  the  vhole 

sufficient  to  satisfy  his  lien,  65,  82.  Bank- 
rupt, V. 

III.  Set-off. 

Effect  of  vendee  having  a  set-off  a^inst  t!ie 
principal,  65.    Bakkbdpt,  V. 

AUTHORITY. 
I.  Ultra  vires  doctrine,  248.    Bond,  I.  1. 

IL  Showing  it  on  the  face  of  the  proceedings, 
974.    Poor,  IV.  L 

BAIL. 

I.  Holding  to  baiL 

Affidavit  to  hold  to  baU,  272.    Affidftvit  L 

II.  In  error. 

On  appearance  by  attorney,  to  reverie  oat 
lawry,  309.    Outlaw. 

BAILEE. 
Insurable  interest,  870.    Assurance,  III.  1. 

BANE. 

Opening  banking  aceonnt  by  mining  oonpaoy, 
248.    Bond,  L  1. 

BANKRUPT. 

I.  Petitioning  creditor's  debt 

Old  debt  after  dishonour  of  one  of  aevenl 
bills  given  and  received  as  a  compositioo. 

A  oomposition  deed  was  made  between  L., 
a  trader,  of  the  first  part,  B.,  his  surety,  of 
the  second,  and  his  creditors  of  the  third, 
reciting  that  the  creditors  bad  agreed  to  ac- 
cept a  composition  of  12«.  in  the  pound,  to  be 
piud  by  four  instalments  at  the  end  of  four, 
six,  nine,  and  twelve  months,  **  in  foU  satis- 
faction and  payment  of  their  several  debu :" 
the  first  three  of  such  instalments  to  be  se- 
cured by  bills  drawn  by  L.  on  B.  and  accepted 
by  him;  the  last  by  L.'s  promiaA>i7  note. 
The  deed  contained  a  oovenant  by  the  credit- 
ors not  to  sue  L.  until  default  should  be  made 
in  payment  of  the  bills  and  notes  ur  some  of 
them,  and  upon  payment  of  the  bill?  ana 
notes  at  maturity  to  grant  a  release.    Before 
executing  the  deed  B.  stipulated  with  L.  fvr 
a  security  to  himself  over  all  L.'s  property. 

W.,  one  of  L.'8  creditors,  execated  the 
deed,  and  received  the  bills  and  notes.  On 
its  maturity  the  first  was  dishonoured.  W. 
immediately  commenced  an  action  against  1^ 
for  his  whole  debt,  in  which  he  nltinstdy 
obtained  judgment    L.,  under  pressure  frosa 
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B.  after  the  commenoement  of  W.'a  action, 
and  before  W.  obtained  judgment,  assigned 
all  his  property  to  B.  This  was  bon&  fide  in 
fulfilment  of  his  promise  to  gire  B.  security. 
L.  was  declared  a  bankrupt  on  W.'s  petition. 

Held  that,  on  the  true  construction  of  the 
deed,  the  bills  were  only  conditional  payment, 
and  therefore  that  W.  had,  on  the  dishonour 
of  the  bill,  a  right  to  elect  to  recorer  his  old 
debt,  and  had  therefore  a  suflScient  petition- 
ing creditor's  debt. 

Held  also,  that  the  assignment  to  B.  was 
an  act  of  bankruptcy,  it  being  an  assignment 
of  all  the  trader's  property,  and  not  being  for 
such  an  equivalent  as  to  make  it  not  neces- 
sarily delay  his  creditors.     Leake  t.  Young f 

95b 

(I.  Act  of  bankruptcy :  assignment  of  property. 
What  not  a  sufficient  equivalent  to  make  as- 
signment of  all  a  trader's  property  not  an 
act  of  bankruptcy,  955.    Ante,  L 

III.  Adjudication. 

Under  sect  233,  999.    Post,  VII. 

IV.  Propeny  that  passes  to  the  assignees. 

Not  claim  to  differences  under  illegal  stock- 
jobbing transactions,  999.    Post,  VII. 

V.  Debts  that  pass  to  the  assignees :  effect  of 
garnishment 

Attachment  served  but  nothing  more  done 
before  the  bankruptcy. 

A  judgment-creditor,  H.,  having  by  leave 
of  a  Judge  proceeded  against  a  garnishee, 
under  sect  64  of  The  Common  Law  Pro- 
cedure Act,  1854,  a  case  was  stated  for  the 
Court  disclosing  the  following  facts. 

Garnishee  was  an  auctioneer.  P.  sent  him 
goods  for  sale  for  ready  money,  not  to  be  re- 
moved until  payment  The  auctioneer  sold 
them  on  those  terms,  stated  in  the  conditions 
of  aale,  and  received  part  of  the  price  from 
some  of  the  purchasers:  but  H.,  who  had 
purchased  part,  took  them  away  without  pay- 
ment, and  without  the  consent  of  the  auc- 
tioneer or  of  P.  n.  refused  to  pay,  offering 
to  Bet  off  a  debt  due  to  him  from  P.;  this 
was  declined.  H.  having  obtained  judgment 
against  P.,  obtained  an  order  to  attach  the 
price  of  the  goods  remaining  in  the  auo- 
tiooeer's  hands  under  The  Common  Law 
Procedure  Act,  1S54,  sect  01,  which  was 
serred  on  the  garnishee.  On  the  same  day, 
but  after  the  service,  P.  became  bankrupt 
His  assignees  claimed  the  money  from  the 
garnishee,  and  also  demanded  payment  from 
H.  of  the  price  of  the  goods  taken  away  by 
him. 

Hold :  that  the  effect  of  sect  02  was  that 
the  service  bound  the  debt  so  as  to  render  the 
judgment  creditor  a  creditor  having  security 
for  bis  debt,  within  sect  184  of  The  Bank- 
rupt Law  Consolidation  Act,  1849  (12  A  13 


Viet  e.  100),  but  did  not  give  a  lien,  so  as  to 
bring  him  within  the  exception  in  that  see- 
tion;  and,  consequently,  that  the  judgment- 
creditor  could  not  prevail  against  the  as- 
signees. 

Held,  also,  that,  if  the  auctioneer  should 
sue  H.  in  his  own  name  ex  contractu  for  the 
goods  sold,  H.  would  have  a  defence  by  a 
plea  in  the  nature  of  set-off,  or  else  by 
way  of  equitable  defence.  Or,  if  the  as- 
signees sued  on  the  contract  he  would  have 
a  defence  by  way  of  mutual  credit  But  that 
the  assignees  might  recover  in  trover,  to 
which  H.  would  have  no  defence.  Holmee  v. 
Tution,  65 

VI.  Reputed  ownership.  '^ 

1.  Effect  of  seizure  by  sheriff  under  a  fi.  fa. 

A  trader  had  in  his  house  goods,  not  his 
own  property,  in  bis  order  and  disposition  by 
oonsent  of  the  true  owner.  The  sheriff  en- 
tered the  house  under  a  fi.  fa.  against  the 
trader,  and  made  a  levy.  A  man  was  left  in 
possession  in  the  house;  but  no  change  was 
made  in  the  apparent  possession  of  the  goods 
by  the  trader,  until  after  the  filing  of  a  peti- 
tion of  abjudication  of  bankruptcy  against 
him,  under  which  he  was  declared  a  bank- 
rupt 

Held :  that  the  act  of  the  sheriff  did  not 
withdraw  the  goods  from  the  order  and  dis- 
position of  the  bankrupt;  and,  consequently, 
that  the  Court  of  Bankruptcy  might  order 
them  to  be  sold  by  his  assignees,  as  against 
the  true  owner,  under  sect  125  of  The  Bank- 
rupt Law  Consolidation  Act  1849  (12  k  13 
Vict  e.  106).    Barrow  v.  Bell,  540 

2.  Determined  by  demand  of  possession  be- 
fore act  of  bankruptcy. 

Under  The  Bankrupt  Law  Consolidation 
Act,  1849  (12  &  13  Vict  c.  100),  sect  125, 
goods  are  not  in  the  possession  of  the  bank- 
rupt at  the  time  of  the  bankruptcy  by  the 
consent  and  permission  of  the  true  owner,  if 
such  owner,  before  the  act  of  bankruptcy, 
give  notice  that  he  requires  the  possession : 
and  the  Court  of  Bankruptcy  cannot  order  a 
sale. 

Under  sect  133,  all  transactions  entered 
into  with  a  bankrupt  bon&  fide,  before  the 
flat  and  the  filing  of  the  petition,  are  valid, 
notwithstanding  a  prior  act  of  bankruptcy, 
provided  the  party  to  the  transaction  with 
the  bankrupt  had  not  notice  of  the  act  of 
bankruptcy.  Under  this  section,  any  act  by 
the  owner  of  goods  in  the  possestiioo  of  the 
bankrupt  which,  if  done  before  the  act  of 
bankruptcy,  would  have  prevented  the  appli- 
cation of  sect  125,  is  a  transaction  within 
sect  133,  if  done  without  notice  of  bank- 
ruptcy. As  if  the  owner  demanded  from  the 
bankrupt  possession  of  the  goods. 

But,  where  the  owner,  knowing  that  it  was 
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Intended  by  the  trader  to  eteevte  an  Ms{gn- 
ment  of  all  his  goode  for  the  benefit  of  his 
credttorsi  went  to  take  possession,  but  found 
tho  assignee  under  the  assignment,  whieh  was 
an  act  of  bankraptcy,  in  possession,  and,  upon 
stating  why  he  came,  was  told  by  the  assignee 
that  bo  was  too  late,  for  that  the  assignee  was 
in  possession  under  the  assignment,  and  the 
trader  afterwards  was  made  bankrupt,  this 
was  held  not  to  be  within  the  protection  of 
sect.  1:^3,  nothing  appearing  before  the  notice 
of  the  assignment,  beyond  an  intention  to  de- 
mand the  goods.    BrtwtH  y.  Short,  227 

3.  What  intention  to  demand  possession  not 
sufficient  to  determine  reputed  ownership, 
227.    Ante,  2. 

4.  Demand  with  a  view  to  determine  posses- 
sion when  a  protected  transaction  within 
sect.  133,  227.     Ante,  2. 

VXI.  Relation. 

There  can  bo  no  relation  to  a  prior  act  of 
bankruptcy  where  the  adjudication  is  not 
founded  on  an  act  of  bankruptcy. 

By  the  rules  of  the  Stock  Exchange,  money 
payable  by  members  of  the  House  to  a  de- 
faulter is  to  be  paid  to  assignees  appointed 
by  the  Exchange  and  be  distributed  rateably 
amongst  the  House  creditors  of  the  defaulter. 

L.,  a  trader,  and  member  of  the  Slock  Ex- 
change, was  under  engagements  with  mem- 
bers of  the  Exchange  to  pay  and  receive 
differences  on  bargains  in  the  public  funds 
to  a  large  amount  on  the  account  day.  The 
day  before  the  account  day,  he  wrote  to  the 
secretary  that  he  was  unable  to  meet  his 
engagements;  he  was  accordingly  declared 
a  defaulter ;  and  6.,  one  of  the  assignees  of 
the  Exchange,  received  the  amount  of  the 
differences  payable  to  L.,  and  distributed  it 
rateably  amongst  the  House  creditors.  At 
the  time  when  L.  wrote  the  letter  he  was  in- 
debted to  his  trade  creditors,  insolvent,  and 
contemplated  bankruptcy  ,*  but  this  was  un- 
known to  6.  tilt  L.  was  adjudicated  a  bank- 
rupt under  s^ct  233  of  Tho  Bankrupt  Law 
Consolidation  Act,  1849.  At  the  time  of  tho 
adjudication  O.  had  distributed  most  of  the 
money  received,  but  had  a  small  portion  still 
in  hand.  The  assignee  of  L.  sued  Q.,  for 
money  had  and  received. 

Held,  by  the  whole  Court,  that,  assuming 
that  the  letter  by  L.  was  a  fraudulent  prefer- 
ence of  his  House  creditors,  and  an  act  of 
bankruptcy  on  which  an  adjudication  on  the 
petition  of  a  creditor  might  have  been  sup- 
ported, that  this  adjudication  under  sect  233 
could  not  relate  bock  to  it ;  that  consequently, 
being  voidable  only  and  not  void,  0.  was 
justified  in  so  far  as  he  hod  acted  on  it  before 
the  adjudication. 

Held  also,  that  the  balance  could  not  be 
recovered:  Lord  Campbell,  C.  J.,  and  Wight- 


man,  J.,  giving  judgment  because  the  coa- 
traots  out  of  which  the  differences  arose  were 
illegal  within  stat.  7  G.  2,  c.  S,  ood  the  monej 
therefore  no  part  of  L/s  estate;  Crompton, 
J.,  ooneurring,  but  giving  his  judgment,  pria- 
cipally,  because  sect.  5  of  7  O.  2,  c.  8,  made 
the  receipt  of  the  differences  for  L.  ill<<pl 
both  in  principal  and  agent.  Jft^^nUom  t. 
Goock,  9fi 

VIIL  Fraudulent  preference. 

1.  By  giving  notiee  of  inability  to  meet 
engagements  to  creditors  holding  special 
means  of  enforcing  their  debts,  999.  Ante, 
VII. 

2.  Distinction  between  voidable  and  void, 
999.    Ante,  VXI. 

IX.  Bon&  fide  transactions  prot«eted  under  Mct 
133. 

Demand  by  true  owner  of  goods  in  posscscioa 
of  bankrupt,  227.    Ant«,  VL  2. 

X.  Debts  and  liabilities  on  a  contingency. 

Covenants  to  pay  or  to  repay  premiums^  when 

not  such  debts  or  liabilities. 

Defendant,  being  indebted  to  plaintiff,  ss- 
sig^ed  to  him,  as  security,  an  insnrsDce  oa 
defendant's  life,  and  an  insurance  on  the  life 
of  defendant's  wife,  and  covenanted  (I)  topay 
the  premiums,  (2)  that,  if  he  did  not  pay  tbeta, 
plaintiff  might  pay  them  and  defendant  woald 
repay  plaintiff. 

Plaintiff  sued  defendant  on  this  eovenaot, 
assigning  as  breaches  of  covenant,  (1)  that 
defendant  had  not  paid  the  premiums,  sod 
(2)  that  defendant  hod  not  paid  to  plaintiff 
premiums  paid  by  plaintiff  in  defendant's  de- 
fault Defendant,  to  the  whole  declarstioa, 
pleaded  his  bankruptcy  and  certificate,  aver- 
ring that  they  had  occurred  after  the  execodoa 
of  the  deed,  but  not  that  they  had  oecuxred 
after  the  breaches  had  taken  place. 

Held,  on  demurrer  to  the  plea:  that  the 
plea  gave  no  answer  to  the  declaration,  neither 
of  the  plaintiff's  claims  being  a  debt  pavaUe 
upon  a  contingency,  within  sect  177  of  Tb« 
Bankrupt  Law  Consolidation  Act,  1849  ( 12  i 
13  Vict  0.  106),  nor  a  liability  to  pay  money 
upon  a  contingency,  within  sect  178.  War- 
burg V.  Tucker,  3S4 

XI.  Creditors  having  security. 
JudgmentpCreditor  after  serviea  of  attadacat 

on  garnishee,  65.    Ante,  V. 

Xtl.  Creditors  having  a  lien. 
Not  on  a  debt  after  service  of  attacknent  oa 
garnishee  and  no  further  proceedings,  ^ 
Ante,  V. 

XIII.  Assignees'  remedy  by  action. 

1.  For  goods  improperly  removed  by  veadee 
in  breach  of  condition  of  sale,  65.  Aatv,  V* 

2.  What  is  not  a  waiver  of  the  tort,  65.  AnU, 
V. 
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XIV.  Oertifleato. 

What  ooreaaata  not  barred  by,  884^    Ante, 
X. 

XV.  Pleading. 

Plea  of  bankniptoy  and  certificate,  884.  Ante, 
X. 

BARON  AND  FEME. 

I.  Wife's  autbority  to  pledge  busband's  credit. 

Expenses  of  divorce  a  mens&  et  toro:  vbat 
violence  does  not  sbow  neoessi^. 
If  *  wife,  from  reasonable  apprebeaston  of 
personal  violence^  leave  ber  busband's  honse, 
and  it  becomes  nvoessaiy,  for  ber  protection, 
that  sbe  sbould  obtain  a  divoroe  a  mensft  et 
toro,  the  law  gives  ber  autbority  to  pledge 
ber  husband's  credit  for  Ibe  expenses  of  tbe 
proceeding ;  and  tbe  question  as  to  the  bus< 
band's  liability  is,  whether,  at  the  oommence- 
raent  of  tbe  proceeding,  there  was  raefa  rea- 
sonable i^und  in  faet  for  anticipating  ill 
treatment  that  the  divoroe  was  necessary  for 
tbe  protection  of  the  wife. 

Such  reasonable  groond  is  not  fnrnssbed 
by  a  momentary  ebullition  of  temper  on  tbe 
part  of  the  husband,  nor  by  a  threat  of  vio- 
lence from  which  no  serious  intention  to  com- 
mit violence  can  be  inferred.  Broten  r,  Ack- 
nyd,  819 

II.  Divorce  a  mens&  et  toro. 

Qroands  showing  necessity  for  divorce.  819. 
Ante,  I. 

BASTARD. 
Settlement :  death  of  mother,  814.    I^oob,  YII. 


See  Albaoitse. 
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Under  Public  Health  Act,  471.     Board  of 
Health,  III. 

BETTING. 
See  Waoib,  Qamuio. 

BILL  OF  BXCBPTION& 

Exception    for   non-direedon,    571,  579,  588. 
Sheriff,  1. 1. 

BILL  OF  LADING. 

I.  Assignee. 

1.  His  contract  to  pay  freight. 

By  charter-party,  the  plaintiff,  owner  of  a 
ship,  agreed  with  tbe  freighter  to  deliver  a 
cargo  at  tbe  port  of  discbarge  on  payment  of 
freight,  conformably  to  the  bills  of  lading; 
and  a  certain  number  of  lay  days  were  allow- 
ed, after  which  demurrage  was  to  be  charged 


at  a  given  rate  per  day ;  the  bills  of  lading 
stipulated  for  delivery  to  the  freighter,  or  his 
assigns,  on  paying  freight  as  per  charter- 
party. 

Defendant  became  assignee  of  the  bill  of 
lading,  gave  notice  thereof  to  the  plaintiff, 
and  demanded  the  goods,  sending  his  lighters 
to  receive  them.  Plaintiff  delivered  a  portion, 
and  demanded  payment  for  freight  on  so 
much:  defendant  reAisiog  to  pay,  plainrtff 
refused  to  deliver  tbe  residue,  and  the  run- 
ning days  expired.  Some  time  after,  plain- 
tiff delivered  the  residue,  and  was  paid  the 
remaining  freight 

Held :  that  the  inference  of  fact  was  that 
tbe  defondant  contracted  to  pay  freight  as  tbe 
charterer  must  have  done :  that  the  payment 
and  delivery  were  to  be  concurrent  acts  :  that 
therefore  the  defendant  should  have  paid  for 
the  portion  delivered,  and,  in  default  thereof, 
the  plaintiff  was  justiBed  in  refusing  to  de- 
liver tbe  residue :  and  that  defendant,  though 
not  strictly  liable  for  demurrage,  might  bo 
sued  on  a  declaration  charging  that,  in  con- 
sideration that  plaintiff,  at  defendant's  re- 
quest, would  deliver,  defendant  promised  to 
accept  in  a  reasonable  time,  but  had  not  done 
so.     MoeUer  v.  Y&ttng,  7 

Reversed  on  appeal,  755.    Post,  2. 

2.  No  implied  contract  to  accept  in  reason- 
able time. 

Declaration  that,  in  consideration  that 
plaintiff,  at  defendant's  request,  would  deliver 
wheat,  then  on  beard  plaintiff's  ship  (having 
been  conveyed  therein  for  freight  to  be  paid 
by  the  person  who  should  receive  it),  to  de- 
fondant  with  lighters  provided  by  defendant, 
defendant  promised  to  receive  it  in  a  reason- 
able time:  breach,  that  defendant  made  de- 
fault in  receiving  in  a  reasonable  time,  where- 
by plaintiff  was  detained  an  unreasonable 
time  in  discharging.  Defendant  traversed 
the  promise  and  tbe  default,  and  pleaded 
that  plaintiff  was  not  ready  to  deliver. 

It  was  proved  that,  by  charter-party,  the 
plaintiff,  owner  of  a  ship,  ^reed  with  the 
freighter  to  deliver  a  cargo  at  tbe  port  of  dis- 
charge on  payment  of  freight  conformably  to 
tbe  bills  of  lading;  and  a  certain  number  of 
lay  days  were  allowed,  after  which  demurrage 
was  to  be  charged  at  a  given  rate  per  day : 
the  bills*  of  lading  stipulated  for  delivery  to 
the  freighter  or  his  assigns,  an  piling  flight 
as  per  charter-party. 

Defendant  became  assignee  of  the  bill  of 
lading,  gave  notice  thereof  to  plaintiff,  and 
demanded  the  goods,  sending  his  lighters  to 
receive  them.  Plaintiff  delivered  a  portion, 
and  demanded  payment  for  freight  on  so 
much:  defendant  refusing  to  pay,  plaintiff 
refused  to  deliver  the  residne,  and  Uie  run- 
ning days  expired.  Some  time  after,  plain- 
tiff delivered  the  residue,  and  was  paid  the 
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remaining  freight.     On  a  ease,  aatborizing  ' 
the  Court  to  draw  inferences  of  fact : 

Held,  that  neither  the  contract  nor  the 
breach  was  proved.  By  the  Court  of  Exch. 
Ch.,  rerersini;  the  decision  of  the  Court  of 
Queen's  Bench..     Young  v.  Moeller,  755 

IL  Reference,  in  to  charter-party. 

1.  Effect  of,  755,  759.     Ante,  L  2. 

2.  Effect  of  stipulation  for  payment  as  per 
charter-party,  589.    Demcrragb,  I. 

III.  Delivery  and  payment 

1.  When  to  be  concurrent  acts,  7.    Ante,  I. 

2.  Consequence  of  refusal  to  pay  for  part  de- 
livered, 7.    Ante,  I.  1.    755,  Ante,  L  2. 

3.  Construction  of  the  words  *' paying  for  the 
said  goods,"  589.    Demdrraob,  L 

JV.  Demurrage. 

1.  Refusal  to  accept  in  the  nature  of  demur- 
rage, 7.    Ante,  I.  1.    755,  Ante,  L  2. 

2.  Assignee  when  not  liable,  755.    Ante,  L  2. 

3.  See  also  Demurragb. 

BILLS  OF  EXCHANQE  AND  PROMISSORY 

NOTES. 

L  Corrections  before  issuing. 
Simultaneous  memorandum  on  a  note  show- 
ing that  the  year  of  the  date  was  wrong. 
Action  on  a  promissory  note  at  two  months 
after  date  by  endorsee  against  maker.  Plea: 
that  the  defendant  made  the  note  and  deli- 
vered it  to  the  endorser  in  payment  of  a 
bet  on  the  amount  of  hop  duty;  and  the 
plaintiff  took  it  when  overdue  and  without 
value.    Issue  thereon. 

On  the  trial  it  was  proved  that  the  note 
was  made  and  given  for  the  bet  to  the  en- 
dorser in  January,  1855;  it  bore  date  1st 
January,  1854,  but  across  it,  at  the  time  it 
was  delivered  by  the  maker,  was  written 
"  Due  the  4  March,  1855."  In  fact  the  date 
of  1854  was  a  mistake  for  1855,  not  noticed 
by  any  one.  It  was  endorsed  to  plaintiff  in 
January,  1855.  The  Judge  reserved  leave 
to  enter  a  vtrdict  for  the  defendant  if  the 
note  was  overdue.  He  left  it  to  the  Jury  to 
say  whether  there  was  value  for  the  endorse- 
ment, telling  them  that  the  burthen  lay  on 
the  defendant  to  prove  that  there  was  none. 

Held,  that  the  memorandum  that  the  note 
was  due  on  the  4th  March,  1855,  was  equivalent 
to  a  memorandum  correcting  the  error  in  the 
date,  and  being  made  before  the  note  was 
issued,  operated  as  a  correction ;  and,  conse- 
quently, that  the  note  was  not  overdue. 

Held,  also,  that  there  was  no  misdirection ; 
for  that,  though  proof  that  a  negotiable  in- 
strument was  affected  with  fraud  or  illegality 
In  the  hands  of  a  previous  holder  raises  a 
presumption  that  he  would  endorse  it  away 
to  an  agent  without  value,  and  consequently 
calls  on  the  plaintiff  for  proof  that  be  gave 


value,  the  presumption  does  not  arise  wbes 
the  previous  holder  merely  held  without  osb- 
sideration.  And  that  a  bet,  though  void,  and 
therefore  no  consideration,  was  not  illegal  so 
as  to  raise  a  presumption  that  the  eadors^- 
ment  was  without  value.     Fitek  v.  JamtM,  239 

II.  Material  alteration  after  completion  and 
issuing. 

1.  Addition  of  name  of  another  joint  maker 
to  a  joint  and  several  promissory  noca. 

Action  against  A.  on  a  joint  and  several 
promissory  note  made  by  A.,  B.,  and  C.  Pka: 
That  the  note  at  the  Ume  when  it  was  first 
made  was  intended  by  defendant  to  be,  aad 
was,  made  by  B.  and  defendant  only,  and 
that,  after  it  was  made  by  B.  and  defendant, 
being  the  making  by  the  defendant  in  the 
declaration  mentioned  and  after  the  note 
'*  was  completely  issued  and  negotiated,  that 
is  to  say  by'*  B.  and  defendant,  plaintiff  allered 
it  in  a  material  part  by  causing  C.  to  sign  it 
as  a  joint  and  several  maker,  and  that  th» 
was  not  in  correction  of  any  mistake,  nor  to 
further  any  intention  of  the  parties  ezistiDg 
when  the  note  was  first  made  by  defendaav 
or  first  issued  and  negotiated.   Iseae  thereoo. 

At  the  trial,  it  appeared  that  B.,  being  in- 
debted to  plaintiff^  agreed  to  get  two  sureties, 
defendant  and  C,  to  join  her  in  a  joint  and 
several  note  to  plaintifil  B.  and  defendant 
signed  the  note  together,  and  gave  it  to  plain- 
tiff. The  evidence  tended  to  show  that,  wbeo 
defendant  signed  it,  plaintiff  and  B.  both  in- 
tended that  C.  should  afterwards  sign,  bat 
that  defendant  was  not  informed  of  this.  De- 
fendant had  a  verdict.  On  a  rule  for  a  new 
trial: 

Held :  (overruling  Catton  r.  Simpmn,  8  A. 
A  E.  136,)  that  the  addition  of  C.'s  aane 
was  a  material  alteration,  and,  if  made  after 
the  note  was  issued,  would  avoid  it  Bat  the 
Court,  without  deciding  whether  the  note  was 
in  point  of  law  issued,  supposing  the  pLsia- 
tiffs  and  B.  did  not  suppose  it  complete, 
though  defendant  did,  granted  a  new  tntH, 
with  leave  to  amend  the  plea,  that  the  qaes- 
tion  might  be  raised  distinctly.  O^rdmer  v. 
WaUh,  «S 

2.  Effect  of  some  of  the  parties  sapposing  the 
instrument  to  be  complete  whilst  others  did 
not,  83.    Ante,  1^ 

IIL  Joint  and  several  promissory  notes. 
Effect  of  adding  the  name  of  another  joint 
maker,  83.    Ante,  IL  I. 

IV.  Acceptance. 
Personal  liability  of  acceptor  in  a  special 

character. 

An  order  to  pay  to  the  drawer's  order  at 
three  months  after  date  a  sum  of  money  ''for 
value  received  in  machinery  supplied  tbt 
adventurers  in  H.  mines"  was  directed  "t* 
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Mr.  W.  C."  W.  C.  wrote  apon  it  "  Accepted 
for  the  Companj.    W.  C,  Parser." 

Held,  that  this  made  W.  C.  personallj 
liable  as  acceptor  of  the  bill.  Mare  r. 
Charlfy  978 

V.  Void  or  illegal  consideration. 

1.  Gaming  consideration,  263.  Ameitdkbvt, 
IIL 

2.  Betting,  238.     Ante,  I. 

VL  Endorsement :  consideration. 

1.  Difference  of  presumption  where  endorser 
held  on  an  illegal  eonsideration  and  where 
he  held  withoat  eonsideration,  238.  Ante, 
I. 

2.  Endorser  holding  in  payment  of  a  bet,  288. 
Ante,  I. 

^YL  Checks :  effect  of  crossing  with  a  banker's 
name. 

1.  Snbseqnent  transfer  by  delirery. 

A  check  on  a  London  banker,  H.  k  Co., 
payable  to  A.  or  bearer,  was  given  by  the 
maker  to  A.,  with  the  words  A  Co. 

written  across  it  A.  wrote  the  name  of  bis 
banker  D.  on  it  before  k  Co.,  so  as  to  make 
the  check  be  crossed  with  the  words  D.  k  Co. 
A.  then  gaye  it  to  his  clerk  P.,  with  directions 
to  pay  it  to  A.'s  account  with  D.  k  Co.  The 
check  was  presented  at  the  clearing  honse  by 
G.  k  Co.,  London  bankers,  with  the  name  D. 
k  Co.  Btmck  out,  and  O.  k  Co.  written  across 
the  check.  The  amount  was  paid  by  H.  k 
Co.  on  whom  the  cheek  was  drawn,  to  G.  A 
C,  who  placed  the  proceeds  to  the  credit  of 
defendant,  a  customer  from  whom  they  had 
received  the  check. 

A.  having  sued  defendant  for  the  proceeds 
of  the  check,  defendant  gave  evidence  that  P. 
brought  the  check  to  him,  stating  that  it  was 
his  own,  but  that  having  no  account  with  a 
banker,  he  could  not  get  it  paid ;  and  that, 
to  aeeommodate  P.,  defendant  paid  it  to  his 
own  banker,  and  handed  the  proceeds  when 
received  to  P.  The  Judge  directed  the  jury 
that,  notwithstanding  the  crosring,  the  check 
remained  transferable  by  delivery ;  that  the 
crossing  was  material  for  them  in  considering 
whether  the  defendant  took  the  check  bon& 
fide  and  for  value :  but  that,  if  satisfied  that 
he  did  take  it  bonflk  fide  and  for  value,  they 
must  find  for  the  defendant;  the  question 
being,  not  whether  there  was  want  of  caution, 
but  whether  there  was  good  faith.  The  Jury 
found  for  the  defendant  Held  a  right  direc- 
tion.    Carlon  r.  Ireland,  765 

2.  Question  for  the  Jury :  want  of  caution  or 
good  faith  in  receiver,  765.    Ante,  1. 

VIII.  Holder:  value. 

Burthen  of  proof,  238.    Ante,  L 

IX.  Construction. 

Ut  res  magis  valeat,  978.    Ante,  IV. 


X.  Payment  by  bills. 

1.  When  only  conditional,  955.  Ba5krupt, 
I. 

2.  Option  to  sue  for  old  debt  on  dishonour 
of  one  of  several  composition  bills,  955. 
Bankrupt,  I. 

XL  Evidence. 

,  Burthen  of  proof  of  consideration  or  want  of 
consideration,  233.    Ante,  L 

BOARD  OF  HEALTH. 
L  The  Public  Health  Act,  1848,  generally. 
h  Effect  of  sect  137  taking  away  certiorari. 

Under  the  Public  Health  Act,  1848  (11  k 
12  Vict  0.  63),  local  boards  of  health  have 
no  general  power  to  make  by-laws  for  carry- 
ing out  the  purposes  of  the  Act,  but  only  such 
by-laws  as  are  authorised  by  section  55. 

A  by-low  that  "  all  occupiers  of  any  pre- 
mises  within  the  district  shall  properly  clean 
and  remove  all  snow,  or  other  obstructions, 
fVom  the  footpath  and  channel  opposite  their 
respective  premises,  before  nine  of  the  clock 
in  the  forenoon  of  each  day,"  is  bad. 

An  information  having  been  laid  against 
an  occupier,  under  this  by-law,  and  it  being 
proved  that  the  occupier  had  neglected  to  re* 
move  snow,  it  was  objected  that  the  by-law 
was  bad  :  but  the  Justice  held  that,  inasmuch 
as  it  had  been  allowed  by  the  Secretary  of 
Btate,  under  sect  115,  he  could  not  entertain 
the  objection :  and  he  convicted  the  occupier. 

The  Court  quashed  the  conviction  en  cer- 
tiorari, though  sect  137  enacts  that  no  pro- 
ceeding touching  the  conviction  of  any 
offender  against  the  Act  be  removable  by 
certiorari;  holding  that  the  Justice  had  acted 
without  Jurisdiction. 

Quare,  by  Lord  Campbell,  C.  J.,  whether, 
if  the  Justice  had  heard  the  objection  and 
decided  against  it,  ho  would  have  acted  with- 
out Jurisdiction,  so  that  the  conviction  might 
have  been  quashed :  eemhle,  by  Crompton,  J., 
that  he  would.    Regina  v.  Wood,  49 

2.  By-laws  and  proceedings  under  them,  49. 
Ante,  1. 

8.  Allowance  by  secretary  of  state,  49.  Ante, 
1. 

IL  Local  board  of  health. 
1.  Their  power  to  lay  highway  rates. 

A  local  board  of  health,  under  their  powers 
as  surveyors  of  highways  given  by  sect  117 
of  The  Public  HcalUi  Act,  1848  (11  k  12 
Vict  0.  63),  may  lay  a  highway  rate  on  the 
district,  where  the  district  is  conterminous 
with  a  parish,  as  the  surveyors  might  under 
Stat  5  A  6  W.  4,  c.  50,  s.  27. 

Although  a  large  part  of  the  district  is 
ooeupied  by  property  which,  if  assessed  to  a 
general  district  rate  under  sect  88  of  The 
Publio  Healtii  Act,  1848,  would  be  aMessable 
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only  at  one-fourth  of  Ua  set  annual  value. 
Hanton  r.  Epwtn  Local  Bwtrd  of  Heahkf  599 

2.  Extent  of  their  power  to  make  by-Iawa,  49. 
Ante,  L  1. 

3.  Their  discretion  as  to  rating,  471.  Post, 
III. 

III.  Special  district  rate. 

Discretion  to  rate  whole  district  for  improire- 
ments  from  which  part  of  the  district  de- 
rives no  benefit 

A  local  board  of  health  laid  ont  snms  of 
money  in  permanent  improvements,  and,  for 
defraying  the  expense  In  part»  borrowed  nko- 
ney.on  mortgage  of  the  special  district  rates. 
The  permanent  improvements  consisted  in 
works  for  lighting  a  town  within  the  district, 
for  supplying  it  with  water,  and  for  sewage. 
A  large  part  of  the  district,  owing  to  the  incli- 
nation of  the  ground  and  the  character  of  the 
occupation,  derived  no  direct  or  immediate 
benefit  from  these  works.  To  defray  the  ex- 
penses, and  to  raise  the  interest  and  instal- 
ments of  the  debt.  The  Local  Board  laid  a 
special  district  rate  on  the  whole  district, 
under  sect  86  of  The  Public  Haalth  Act, 
1848  (U  A  12  Vict  c.  63). 

Held,  on  a  case  stated  upon  an  appeal 
against  the  rate,  that  the  rate  was  valid. 
For  that  it  was  discretionary  with  The  Local 
Board,  whether  they  would  divide  the  district 
under  sect.  89 ;  and,  they  not  having  done  so, 
the  rate  under  sect  86  was  to  be  laid  on  the 
whole  district  JJtorling  v.  Epaom  Local 
Board  of  ffealth,  471 

IV.  Permanent  improvements. 

Water  and  sewage:  expenses  how  charged, 
471.     Ante,  IIL 

V.  Notice  of  action. 

Contractor  for  works,  when  entitled  to,  115. 
AcTiox,  VIL 

BONA  FIDBS. 
In  receiving  a  check,  765.     Bn.L8,  VII.  1., 

BOND. 
I.  Obligors  a  joint  stock  company :  authority. 

l.'Wben  presumably  within  authority  of 
directors  and  for  benefit  of  company. 
Plain  tiff  declared  against  defendants,  a  joint 
stock  Company,  completely  registered  under 
Stat  7  A  8  Vict  c.  1 10,  on  a  bond  signed  by 
two  directors,  under  the  seal  of  the  Company, 
wbereby  the  Company  acknowledged  them- 
selves to  be  bound  to  plaintiff  in  2000^ 

The  plea  set  out  the  condition,  which  ap- 
peared to  be  for  securing  to  the  plaintiflC  who 
was  a  banker,  such  sum  as  the  Company 
should,  to  the  amount  of  1000/.,  owe  to  plain- 
tiff on  the  balance  of  the  account  current,  from 
time  to  time,  and  ^or  indemnifying  plaintiff  to 


that  amount  from  losses  incurred  by  reason 
of  the  account  between  plaintiff  and  defend- 
ant. The  plea  further  fet  out  clauses  of  the 
registered  deed  of  settlement,  by  which  it 
appeared  that  the  directors  were  authorized, 
under  certain  circumstances,  to  give  bills, 
notes,  bonds,  and  mortgages :  and  o&e  claof* 
provided  that  the  directors  might  borrew  on 
bond  such  sums  as  should,  from  time  to  time.  . 
by  a  general  resolution  of  the  Company  be 
authorized  to  be  borrowed.  The  plea  avsrrsd 
that  there  bad  been  no  such  reaolatioa  aatha- 
riaing  the  making  of  the  bond. 

7he  repdioatioa  set  oat  the  deed  of  settle^ 
ment  further,  by  which  it  appeared  that  the 
Company  was  formed  for  the  porpose  of  car- 
rying on  mining  operations  and  forming  a 
railway.  (It  also  set  out  a  general  resolatioa 
which,  as  suggested,  authorised  the  making 
of  the  bond.) 

On  demurrers  to  the  ple«  and  replieatioa, 
held :  thai  plaintiff  was  entitled  to  judgnteat, 
the  defendant*  admitting  on  the  record  that 
the  bond  was  the  deed  of  the  Company*  and 
no  illegally  appearing :  the  opening  aadi  aa 
account  with  a  bank  being  presmnably  with- 
in the  authority  of  the  directors,  and  for  the 
benefit  of  the.  Company;  and  it  not  being 
shown  that  the  obligee  knew  of  any  exeess 
of  authority,  if  there  was  any,  or  of  any  pre- 
j.udice  done  to  the  shareholders,  and  no  sock 
prejudice  being  shown  in  fact  (And  this, 
whether  or  not  the  resolatioa  set  out  in  the 
replication  authorized  the  making  of  the 
bond.)     EoytU  BritUk   Bank  t.    Tmrfmamd, 

248 

2.  Burthen  of  showing  illegality  or  prejadies 
to  shareholders,  249.    Ante,  1. 

IL  Obligee. 

When  necessary  to  show  his  knowledge  of 
defects,  248.    Ante,  L  1. 

BREACH. 
L  Election  to  treat  contract  as  a  breach. 

1.  Renunciation  of  contract  by  one  pai^y 
when  not  a  breach  nntil  election  is  exer- 
cised.. 

DoolaratioB  stated  that  plaintiff  and  deCaad- 
ant  agreed,  by  charter-party,  that  plaiatUTs 
ship  sUould  proceed  to  Odessa,  and  there  load 
from  defendaat'a  agent  a  cargo  of  specified  - 
goods,  and  therewith  proceed  home,  a  speci- 
fied nawber  of  running  days  to  be  allowed  ftr 
loading  and  unloading,  and  ten  days  for  de- 
murrage after  the  laying  days,  at  bL  per  day: 
that  the  ship  proaeeded  to  Odessa;  that  the 
time  for  loading  had  elapsed;  but  defesdsat 
made  default  in  loading. 

Plea :  tha^  after  the  vessel  prseetded  to 
Odessa,  and  before  the  alleged  breach  of  eoa* 
tract,  war  was  declared  by  the  Queen  agsiasl 
the  Emperor  of  Russia,  and  war  had  erer 
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rinee  exisUid  between  this  kingdom  and  Rub- 
•lA,  of  which  plaintiff  and  defendant  bad  no- 
tice before  the  alleged  breach :  that  Odessa 
was  psrt  of  the  empire  of  Rassin ;  and  plain- 
tiff and  defendant  were  subjects  of  this  king- 
dom, and  not  of  Russia :  that  ibe  ship  was  a 
registered  British  ship ;  and  no  license  from 
the  Queen  could  be  obtained  for  loading  the 
ship  at  Odessa:  that  defendant  eould  not  have 
procured  a  cargo  or  loaded  the  ship  as  agreed, 
nor  could  plaintiff  have  received  such  cargo, 
without  trading  or  corresponding  with  the 
enomj. 

Issue  on  this  plea« 

It  was  proved  that  the  master  was  directed, 
bj  defendant,  to  apply  to  defendant's  agent 
M.,  at  Odessa.  War  between  England  and 
RuKpia  was  first  known  at  Odessa  on  1st  April, 
1854;  the  ship  arrived  at  Odessa  and  was 
ready  to  load  on  9th  March,  1854.  Before  1st 
April,  the  master  had  ooromumeation  with  M., 
who  could  not  speak  any  language  which  the 
msster  understood,  but  who  brought  with  him 
an  interpreter  H.,  who  professed  to  interpret. 

Held,  that  the  master's  evidence  of  whal^p. 
stated  to  him  to  have  been  said  by  M.  was 
admissible  as  evidence  of  a  oonmomealion 
from  M.  to  the  master. 

M.,  before  1st  April,  repeatedly  told  the 
master  that  he  should  be  unable  to  procure 
him  a  cargo,  owing  to  a  Russian  prohibition, 
eicept  by  certain  means  which  the  master 
vas  unable  to  use :  and  he  also  endeavoured 
to  persuade  the  master  to  quit  Odessa  without 
a  cargo,  npon  certain  terms  inconsistent  with 
the  charter-party.  The  master  continued  to 
demand  a  cargo  till  after  1st  April,  and,  on 
a  later  day,  but  before  the  expiration  of  the 
mnning  and  demurrage  days,  left  Odessa  in 
ballast 

Held  that  the  plea  was  proved :  for  that, 

(1)  The  breach  laid  in  the  declaration,  and 
pleaded  to,  appeared  to  be  a  breach  after  the 
expiration  of  the  running  and  demnrrage 
days,  which  did  not  take  place  till  after  the 
declaration  of  war  was  known  at  Odessa. 

(2)  No  breach  was  shown  to  have  oecucred 
before  Ist  April;  since,  supposing  the  lan- 
guage of  M.  to  have  amounted  to  a  renuncia- 
tion of  the  contract  giving  the  plaintiff  a 
right  to  elect  to  treat  the  contract  as  at  an 
end  (and  $€mHe  that  it  did  not),  this  would 
iK)t  constitute  a  breach  until  the  election  isas 
exercised  on  behalf  of  the  pUintiff.  R^d  v. 
Jiotkiut,  729 

t.  Mere  refusal  when  not^  714«    CiAmTBR- 
Pamtt,  II.  1. 

IL  Of  Covenant.    CoyBRAHT. 

HL  Waiver,  848.    Cotbhart,  L  1. 

BUROBSS  LIST. 
^««I82.    Penalty,  1.1. 


BUILDINGS. 
Right  to  support,  .^0.    Mirk,  L 

BURIAL. 
Power  to  direct  discontinuance  of  burials. 
In  what  churchyards. 

The  Queen  may,  by  order  in  council,  under 
Stat.  16  4  17  Vict  c.  134,  direct  the  discon- 
tinuance of  burials  in  churchyards  situate  in 
town«,  out  of  the  Metropolis,  though  these 
obnrchyards  were  established  under  The 
Church  Building  Acts.  Regina  v  JIanoAcslcr 
Jtutic€9,  702 

BY-LAW. 
L  Allowance  of  by  superior  authority. 
Effect  of  such  an  allowance  of  a  by>law  made 
mHra  vires,  49.    Board  op  Health,  L  1. 
IL  In  partioolar  instances. 

1.  By  Local  Board  of  Health  requiring  re- 
moval of  snow  from  footpaths,  49.  Board 
or  Health,  I.  1. 

2.  Of  Pharmaceutical  Society,  138.   Chemist. 

APIAS. 
To  prevent  a  defendant  fVom  leaving  Eugland. 
AiBdavit  to  hold  to  bail,  272.    Affidayit,  I. 


CAPTAIN. 


See  Shipping. 


CAPTURE. 
Page  607.    Absdrarcb,  I.  1. 

CARRIER. 

I.  Liability  of  Railway  Company  in  respect  of 
conveyance  of  passengers. 

1.  Liability  for  damage  sustained  through 
false  representation  in  time  tables. 

The  O.  N.  Railway  Company,  whose  line 
communicated  with  the  line  of  the  N.  E.  Rail- 
way Company  at  M.,  had  arrangements  by 
which  their  trains  starting  from  P.  at  7  p.  m., 
and  going  to  M.,  there  met  a  train  of  the  N. 
B.  Company  running  from  M.  to  H.,  by  which 
passengers  from  P.  to  H.  were  forwarded^ 
The  O.  N.  Company  published  monthly  time 
tables  in  which  they  stated,  in  the  usual  way, 
that  the  7  p.  m.  train  from  P.  carried  to  H. 
At  the  end  of  a  month,  after  the  0.  N.  time 
tables  for  the  ensuing  month  were  prepared 
in  this  form  and  printed,  but  before  they 
were  published,  the  N.  E.  Company  discon- 
tinued the  train  from  M.  to  H.  The  O.  N. 
made  no  alteration  in  their  time  tables  already 
printed,  but  published  and  circulated  them 
after  they  knew  that  there  was  no  such  train. 

Plaintiff,  having  seen  one  of  the  time  tables, 
made  his  arrangements,  on  the  faith  of  it,  to 
go  from.  P.  to  H.  by  the  7  p.  m.  train ;  he 
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came  to  P.  in  time,  went  to  the  station,  and 
then  for  the  first  time  learned  that  he  ooald 
go  no  farther  than  M.  by  that  train.  Ho 
was  delayed  in  his  journey  and  sostained 
damage,  for  which  he  sued  the  G.  N.  Com- 
pany.   On  a  ease  stated  without  pleadings. 

Held,  by  the  whole  Court,  Lord  Campbell, 
C.  J.,  Wightman  and  Crompton,  Js.,  that  he 
was  entitled  to  reoover,  on  the  ground  that 
the  circulation  of  the  time  tables  amounted 
to  a  representation  on  the  part  of  the  defend- 
ants that  there  was  a  train,  which  was  false 
to  the  knowledge  of  those  making  it,  and 
oalonlated  to  induce  the  plaintiff  to  act  as  he 
did. 

Held  also,  by  Lord  Campbell,  C.  J.,  and 
Wightman,  J.,  that  the  time  table  amounted 
to  a  contract  on  behalf  of  the  Company  with 
those  who  should  come  to  the  station  to  for- 
ward them  as  stated  in  the  table ;  Crompton, 
J.,  dissentiente. 

SewAltf  per  Crompton,  J.,  that  the  defend- 
ants might  also  be  liable  as  public  carriers 
professing  to  carry  to  H.,  and  bound  as  such 
to  act  up  to  their  publio  profession.  Denton 
T.  Oreat  Northern  Bailway  Company,        860 

2.  Whether  time  tables  operate  as  a  contract, 
860.    Ante,  1. 

3.  Obligation  to  act  up  to  publio  profession, 
860.    Ante,  1. 

IL  See  also  Bill  or  Ladxho.    Shippihg. 

CASE. 
^peoiaL    Special  Case. 

CASUAL  POOR. 
^age523.    Poor,  YIIL 

CAUTION. 

Want  of  caution  in  reoeiying  a  check,  765. 
Bills,  VIL  1. 


CEMETBRY. 


See  BuBiAL. 


CENTRAL  CRIMINAL  COURT. 

Trial  in. 

After  removal  of  indictment  from  county  at 
large  by  certiorari,  1021.   Certiorari,  1. 1. 

CERTIFICATE. 
Bankrupt's  certificate,  384.    Bankrupt,  X. 

CERTIORARI 

I.  To  remove  coroner's  inquisitions  and  indiet- 
ments  to  be  found. 

1.  On  what  grounds. 

The  Court  of  Queen's  Bench  will  remore  a 
coroner's  inquisition,  or  an  indictment  to  be 


found  at  the  ensuing  assises,  for  murder,  firoa 
a  county  at  large  to  the  Q.  B.,  by  certioraH, 
if  it  appears  that  a  fair  trial  cannot  be  had  is 
the  county. 

When,  after  removal,  the  defendant  is 
ordered  to  be  tried,  under  stat  19  A  20  Viet 
e.  16,  at  the  Central  Criminal  Court,  tfae 
Court  will  not  make  it  a  condition,  under 
sect  24,  that  the  prosecutor  shall  famish  tke 
defendant  with  evidence  which,  it  is  sug- 
gested, has  been  obtained  by  the  prosecntor 
since  the  taking  of  the  depositions.  Rtgi^a 
T.  Palmer,  1024 

2.  Proceeding  for  trial  in  Central  Crimiasl 
Court,  1024.    Ante,  1. 

II.  Removal  of  indictments:  condition  of  reeog- 
nisance. 

1.  Where  one  only  of  several  defendants  gives 
security  for  costs. 

One  of  three  defendants  jointly  indicted  for 
misdemeanour  at  the  Central  Criminal  C^ur^ 
obtained  a  certiorari  from  a  Judge  at  Cham, 
bers,  to  remove  the  indictment  into  tbeQaaeB*^ 
Bench,  and  entered  into  reoognisaaoe,  condi- 
tioned to  pay  the  costs  of  the  proseentiott  if 
he  was  convicted,  to  appear,  plead,  and  try. 
The  other  defendants  ooncurred,  but  entered 
into  recognlsanoe  only  to  appear,  plead,  and 
try. 

On  motion  for  a  proeedendo,  it  was  sng- 
gested  that  this  course  created  hardship  on 
the  prosecutor,  as,  if  the  party  removing  were 
acquitted,  but  the  others  convicted,  the  prv- 
secutor  would  have  no  security  for  oo«t& 

Held,  nevertheless,  that  the  Judge  had  a 
discretion,  the  exercise  of  which  the  Court 
would  not  review:  and  the  proeedendo  was 
refused.     Regina  v.  Wiike,  690 

'    2.  Discretion  of  Judge,  690.    Ante,  1. 

IIL  Clauses  taking  away  the  certiorari 
Proceeding  still  removable  if  without  juris- 
diction, 49.    Board  qp  Health,  L  L 

CHARTER. 

How  affected  by  Act  confirming  it  where  net 
varied,  138.    Crehibt. 

CHARTER-PARTT. 
L  Generally. 

1.  Rights  and  liabilities  of  assignee  of  bill 
of  lading,  7,  765.    Bill  of  LADiaa,  L 

2.  Agent  for  foreign  charterer  when  deemed 
to  contract  personally,  125.    Agbst,  L  L 

3.  Rescinding  by  war,  714.    Post,  IL  L 

II.  Effect  of  war. 

1.  Provision  of  an  alternative  in  case  of  war: 
construction    as  to  the   parties   between 
whom  war  is  contemplated. 
By  charter-party,  defendant  rontnicted  with 

plaintiff  to  load  at  Odessa  a  car^go  at  a  certsta 
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mte  of  freight,  on  board  »  ship  of  plaistiff 
tbon  to  proceed  from  a  British  port:  if,  before 
the  ehip's  arriving  at  OonstaDtinople,  *'  war 
had  eommenoed/'  and  was  coDtiauiog  oo  her 
arriTAl  there,  a  cargo  was  to  be  loaded  there 
At  a  redvoed  rate  of  freight 

Held,  that  this  stipaladoo  velaUd  to  war 
betweea  Russia,  the  Slate  in  posaessioB  of 
Odessna,  and  Great  Britain ;  and  not  to  war 
between  Ruesiaand  Tnrlcej,  the  State  in  pos- 
semion  of  CoostantinepAe.  And,  thetefore, 
war  between  Rnasia  and  Tarkey  having  oom- 
menced  before  and  eontSnning  at  the  ship's 
axriral  at  Constantinople,  but  war  lietween 
Roseia  and  Great  Britain  not  having  oom- 
meneed  till  aflerwazds,  the  altematiTe  con- 
tract for  loading  at  Constantinople  did  not 
take  effeei  And  the  Conrt  reftised  to  notice 
the  sapposed  ihet  that  war  between  Rnssia 
and  Turkey  wfua  Uke]j  to  be  followed  by  war 
between  Russia  and  Gveat  Britain. 

By  charter-party,  defendant  agreed  to  lead 
a  cargo  en  plaintiff's  ship  as  Odessa.  To  a 
eonnt  for  not  loading,  defendant  pleaded 
that,  before  cause  of  action  arose,  war  was 
declared  between  Rnsiia  and  Great  Britain, 
which  rescinded  the  contract  It  appeared 
that,  after  the  ship  had  arrired,  and  befDre 
the  deelaratien  -of  war,  defendant's  agent  had 
repeatedly  told  the  master  that  he,  the  agent, 
had  no  caiigo  for  the  ship,  and  that  he  had 
better  go  away :  but  the  master  continmed  to 
require  a  cargo  till  the  deelamticD  ef  war  was 
known  at  Odessa,  whkh  was  beforethe  ship's 
laying  days  had  expired.  Held  that  the  re- 
fusal of  the  agent  before  the  time  for  leading 
had  expired,  net  being  acted  on  as  a  renun- 
ciation of  tho  eontraet,  was  net  a  canse  ef  ac- 
tion; and  that  the  plea  was. therefore  prored. 
ilvery  t.  JBowdttn,  714 

2.  Rescinding  of  contract  by  wrar,  714.  Ante, 
),  729.     Brkach,  1. 1. 

3.  Probability  of  war,  714.    Ante,  1. 

III.  Condition  precedent 
What  words  make  the  calling  of  the  ship  In  a 

seaworthy  condition  a  coaditlon  precedent 

te  payment  in  edvaace. 

Declaration  stated  that  a  charter-party  was 
made  by  plaintiiii,  owners  ef  a  ship  then  at 
Sanderland,  and  defendant,  whereby  it  was 
agreed  that  the  ship,  **  being  tight,  staunch, 
and  strong,  and  every  way  fitted  for  the  voy- 
age," should  at  Sunderland  load  a  cargo  from 
the  merchant's  factor,  and,  being  so  loaded, 
Bboold  therewith  proceed  to  Constantinople 
for  orders,  to  deliver  there,  or  at  other  places 
named,  being  paid  freight  at  rates  named ; 
*  **  one-fourth  of  the  freight  to  be  advanced  to 
the  owner's  agent  in  London,  on  the  ship 
having  sailed,  less  52.  per  cent  for  insurance, 
interest,  and  commission."  That  defendant 
caused  the  ship  to  be  loaded,  and  "  the  ship, 
being  so  loaded^  s^ed,  to  wit,  for  Constanti- 

VOL.  v.— 41 


nople,  pursuant  to  the  said  charter-party;" 
that  plftintiib  did  .and  were  ready  to  do  all 
things  neeessaiy  en  their  part,  and  all  things 
necessary  hsppened  and  were  done,  to  entitle 
plaintiffs,  by  their  agent  in  London,  to  receive, 
and  render  defendant  liable  to  pay  to  him,  the 
fourth  part  of  the  fVeight,  less  5  per  cent,  Ac. : 
yet  defendant  had  not  paid  it  Plea :  that  the 
ship  was  not,  at  the  eemmencement  of  the 
voyage,  tight  staunch,  and  strong,  and  every 
wi^r  fitted  fi>r  the  voyi^e,.and  that  by  rea- 
son of  the  premises,  the  ship  and  the  cargo 
were  wholly  lost 

Held,  on  demurrer,  a  good  plea :  for  that 
the  sailing  of  the  ship  in  a  seaworthy  con- 
dition was  made  by  the  charter-party  a  con- 
ation preoedent  to  the  payment  of  the  fourth 
of  the  freight  But  that  the  plea  could  not 
be  supported  on  the  ground  of  avoiding  cir» 
ouity  of  acUen. 

Defendant  also  pleaded  that  plaintiff  not 
only  sent  .the  ship  to  sea  in  an  unseaworthy 
state,  but  that  after  she  was  so  sent  plaintifb 
permitted  the  master  to  leave  the  ship  and  go 
on  shore,  and  permitted  her  to  be  near  the 
shore  without  a  master  or  sufficient  crew : 
and  she,  by  reason  of  the  premises,  sunk  and 
was  lost,  and  the  cargo  was  wholly  lost 

Heldj  on  demurrer,  a  bed  plea :  inasmuch 
as  it  did  not  traverse  the  sailing  of  the  ship 
according  to  the  charter-party ;  and  the  sub- 
sequent misconduct  of  the  plaintiff  was  grounl 
only  for  a  cross  action. 

Defendant  also  pleaded  that  the  chip  did 
not  sail  as  alleged;  on  which  issne  waa 
joined. 

On  the  trial,  it  appeared  that  she  loaded  in 
Sanderland  doek,  and  being  duly  cleared, 
crossed  the  bar,  came  out  of  Sanderland  har^ 
boar  into  tho  roads,  and  there  cast  anchor- 
three  miles  ttom  Sunderland:  the  shroada- 
and  cables  were  not  in  a  proper  eonditioa  fot 
sailing;  the  bills  of  lading  net  signed;  tha- 
-mate  was  not  on  board;  and  the  master  soon 
after  left  her.  There  was  no  intention  that- 
she  should  afterwards  retvm  to  theharbonr.. 
She  was  lost  on  the  night  of  the  day  she  so> 
cast  anchor,  none  of  the  above-meniioned 
dcfldeacies  having  been  snppKcd. 

Held  that,  upon  these  Ihets,  it  appeared 
that  the  ship  had  net  sailed,  but  merely  gone 
into  the  roads  to  complete  her  preparationB 
for  sailing:  and  that  defendant  waa  entitled, 
to  the  verdict     l%ompmm  v.  QiiUtf^      309 

lY.  Seaworthiness. 
At  time  of  saaing,  when  a  cenditien,  209. 
Ante,  III. 

V.  Provisions  as  to  demurrage,  &89.    Desvr- 

RAOB,  I. 

VI.  LoadMg  of  cargo. 

Ref^al  ante  diem  when  net  a  cause  of  action, 
714.    Ante,  il. 
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VII.  SaUiDg. 

What  preparations  for  sailing  do  not  amoant 
to  a  sailing  on  the  royage,  209.  Ante,  IIL 

YIII.  Deliyery  of  cargo. 

Whether  it  may  be  disoontinued  on  non-pay- 
ment of  freight  for  part  delivery,  7,  755. 
Bill  of  Lading,  L 

IX.  Aeeeptanoe  of  eargo. 

1.  Bffeefc  of  reflisal  to  pay  f^ifpht  for  part 
delivered,  7,  755.    Btll  of  Ladiho,  L 

2.  When  there  is  no  undertaking  as  to  rea- 
sonable time,  755.    Bill  of  LADiira,  L  2. 

X.  Payment  of  freight. 

]«  Whether  to  be  a  concurrent  aet  with  de- 
livery of  eargo,  7,  755.    Bill  of  LADnra, 

L 

2.  Contract  to  pay  part  in  advance  on  sailing, 
what  is  a  sailing,  209.    Ante,  III. 

8.  Sabseqnent  miscondact  when  no  answer  to 
action  on  contract  for  part  payment  on 
sailing,  209.    Ante,  III. 

JCL  Miscondact  of  shipowner  and  his  agents. 

Remedy  for ;  plea  or  cross-action,  209.  Ante, 
IIL 

CHATTELS. 

n.  Contract  for  manufacture. 

Evidence  of  oontraot  for  property  to  vest 
during  the  progress  of  the  work. 

J.,  a  shipbuilder,  agreed  to  build  an  iron 

■•steamship  for  W.  on  the  same  terms  as  other 
vessels  which  he  had  previously  built  for  him. 

I  By  reference  to  these  terms  it  appeared  that 
the  priee  was  to  be  16,000/.,  payable  by  in- 
stalments, the  first  instalment  to  be  1000/. 

>  payable  immediately.  The  second,  third,  and 
fourth,  of  1090/.  each,  to  be  payable  at  the 
end  of  two,  three,  and  four  months  respec- 
tively from  the  date  of  the  order ;  the  remain- 
ing 12,000/.  to  be  payable  by  instalments  of 
8000/.  each,  the  first  3000/.  at  the  end  of  six 

-  months,  provided  the  vessel  was  plated  and 
decks  laid ;  the  second  3000/.  at  the  end  of 
eight  months,  provided  the  vessel  was  ready 
for  trial;  the  third  3000/.  at  the  end  of 
eleven  months,  provided  the  vessel  was  ac- 
cording to  eon  tract  and  perfectly  completed ; 
the  last  instalment  of  8000/.  at  the  end  of 
thtrteeo  Mionths ;  the  vessel  to  be  built  under 
the  snperintendenoe  of  H.,  appointed  for  that 
purpose  by  W.  and  according  to  his  specifica- 
tions. 

The  building  commenced  under  the  super- 
intendence of  H.  W.  advanced  money  to  J. 
in  anticipation  of  Ihe  instalments.  In  the 
tenth  month  J.  became  bankrupt :  the  vessel 
was  at  that  time  unfinished  in  J.'s  yard;  the 
engines  and  parte  of  the  firame  work  of  the 
vessel,  adapted  for  the  unfinished  ship,  but 
not  yet  fixed  into  her  frame  work,  were  there 


also.  W.  claimed  the  unfinished  vBssel  and 
these  engines  and  parts  of  the  frame  weik. 
The  assignees  of  J.  kept  them  as  part  of  the 
estate  of  J.  The  amount  paid  in  advance  by 
W.  exceeded  the  value  of  this  property. 

A  case  was  stated  for  the  opinioa  of  this 
Court,  setting  forth  the  above  facta,  and  also 
that  the  unfinished  ship  was  known  at  J.'s 
yard  as  W.'s  ship,  and  that  H.  had,  with  J.'s 
ooBseot,  before  the  bankroptey,  stamped  W.'s 
name  on  the  keel  of  the  vessel,  for  the  ex- 
press purpose  of  indieating  thai  sIm  was  the 
property  of  W.  The  qneaiioBe  wero^  whether 
the  property  belonged  to  W.  or  the  aesigaeeg. 
And  whether  W.  conld  recover  special  dam- 
ages for  the  detention  of  the  shii^  beyond  its 
value. 

Held  thaC^  whether  the  property  is  the  un- 
finished ship  was  under  the  eontimet  to  vest 
as  it  was  buiMing,  depended  upon  tbo  iniea- 
tion  of  the  eOdtraeting  parties ;  thai  tho  pro- 
vision making  tho  payment  of  the  Instal- 
ments partially  dependent  upon  tho  progress 
of  the  ship  was  an  indicstion  of  intentioa  to 
vest  the  property  as  it  was  building ;  that  the 
building  of  the  vessel  under  the  oonttol  of 
H.  acting  for  W.  was  a  stronger  indiealioB 
of  intention ;  that  these  might  not  be  sofi- 
eient  by  themselves )  but  that,  J.,  whilei  sai 
juris,  having  eonsMited  to  the  stamping  of  the 
name  of  W.  on  the  frame  work  as  dedariag 
it  his,  the  eonelosion  from  all  the  facts  to- 
gether was  that  the  property  did  rooL  A&d 
that  property  in  the  loose  engines  and  mscte- 
rials  appropriated  to  the  ship  followed  tlie 
ship  itsdf. 

Held,  also,  that  W.  mig^it  reeover  spedal 
damage.     Wood  v.  BoU,  773 

IL  Title  to:  jus  tertii. 
Wrongdoer  cannot  set  up  jus  tertiL 

Trover.  Pleas :  Not  guilty,  and  not  plaia- 
tilTs  property.  At  the  trial  it  appeared  that 
plaintiff  was  in  possession  of  goods  which  he 
claimed  as  his  own  property,  under  an  assign- 
ment to  him  from  0.  Deftadanta  seised  the 
goods  in  plaintiflTs  possession,  elniming  them 
under  an  assignment  from  0.  to  them,  made 
whilst  0.  was  in  apparent  ownership  of  the 
goods,  but  of  a  later  date  than  the  assign- 
ment to  the  plaintiff.  This  was  the  eonrer- 
sioo. 

The  defence  was  that  Uie  assignment  by 
0.  to  the  plaintiff  was  fraudulent  as  against 
tho  defendants.  This  was  left  lo  the  jury, 
who  found  for  the  plaintiff.  The  defendantj 
also  offered  as  a  defence  to  prove  that  0.  had 
become  bankrupt  before  plaintiff  took  posses- 
sion, and  that  the  goods  were  in  his  ordei^ 
and  disposition,  and  therefore  vested  in  the 
assignees  before  the  conversion.  The  Jadge 
refused  to  permit  this  defence.  Oa  a  motioa 
for  a  new  trial. 

Held  that  the  Judge  did  right;  for  tU^ 
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the  plaintiff  being  in  poMession,  and  the  de- 
fendants being  wrongdoen  not  claiming  in 
any  way  under  the  asaignees,  defendants 
coald  not  set  np  the  jus  tertii  as  a  defence  in 
trover.  Jeffrie  r.  Great  WfUrn  Railway 
Company,  802 

III.  Qrant  or  assignment  ot. 

Of  chattels  not  yet  acquired  by  grantor,  830. 

AsSIOHlCElfT,  IL 

IV.  Property  in. 

1.  Ifaterials  appropriated  to  goods  in  process 
of  manufacture,  772.    Ante,  L 

2.  Ship  building,  772.    Ante,  I. 

V.  CouTersion  of. 

Special  damage,  772.    Ante,  I. 

CHECK. 
Crossed  eheck,  765.    Bills,  VII.  1. 

CHEMIST. 

Right  to  be  registered  as  a  member  of  the 
Pharmaceutical  Society. 

Under  the  Pharmaceutical  Society's  Act, 
15  A  16  VioL  c.  56,  persons  who,  either  be- 
fore 18th  February,  1843,  the  date  of  the 
charter  (recited  and  in  part  confirmed  in  the 
Act),  or  after  that  day  and  before  80th  June, 
1852,  when  the  Act  passed,  were  established 
in  business*  on  their  own  account,  as  chemists 
and  druggists,  and,  upon  a  certificate  of  such 
fact  and  of  their  qualification  to  be  admitted 
members  of  the  Society,  were,  according  to 
the  by-laws  passed  before  the  charter  and 
after  the  Act,  elected  members  of  the  So 
ciety,  are  entitled  to  be  registered  as  phar- 
maceutical chemists  under  the  Act,  though 
they  have  not  passed  the  examination  pre- 
scribed in  the  Act,  and  though  they  were  not 
members  of  the  Society  before  the  passing  qf 
the  Act. 

So  held  by  the  Court  of  Exchequer  Cham- 
ber, affirming  the  judgment  of  the  Court  of 
Queen's  Bench.  Retina  v.  Pharmaeeutieal 
Society,  Regietrar,  138 

CHILD 
Bee  Bastard.    Parent  ard  Child. 

CHURCH  BUILDING  ACTS. 

Churchyard. 

1.  When  not  a  cemetery  established  under  an 
act  of  Parliament,  702.    Burial. 

2.  Power  to  order  disoontlnuanee  of  burials 
there,  702.    Burial. 


CHURCHYARD. 


Bee  Burial. 


CIRCUITY 
Of  action,  200.    CsARTBR-PARrr,  IIL 

CLERK  OF  THE  PEACE. 
Communications  by  to  the  sessions. 

1.  When  privileged,  328.    Depaicatiov,  I.  3. 

2.  Evidence  of  express  malice,  328.    Defa- 
mation, L  3. 

OOONOVIT. 

Covenant  not  to  encumber,  how  affected,  648. 
Covenant,  I.  I. 

COLLISION 

Of  ships :  right  of  action  where  both  parties  in 
fault. 

A  plaintiff  cannot  recover  at  law  for  mis- 
chief done  to  his  ship  by  its  being  struck  by 
defendant's  ship,  in  consequence  of  the  latter 
being  improperly  managed,  if  it  appear  that 
plaintiff's  ship  was  improperly  managed,  and 
that  such  improper  management  directly  con- 
tributed in  any  degree  to  the  accident,  how« 
ever  much  the  defendant  may  also  be  in  fault : 
though,  if  there  be  negligence  on  the  part  of 
the  plaintiff  only  remotely  connected  with  the 
accident,  the  question  is,  whether  defendant 
by  ordinary  care  and  skill  might  have  avoid- 
ed the  accident. 

Stat  U  A  15  Vict.  c.  79,  s.  26,  gives  power 
to  the  Admiralty  to  mako  such  regulations  as 
they  think  fit  requiring  the  exhibition  of 
lights  by  steam  or  sailing  vessels:  sect  28 
enacts  that»  in  case  of  a  collision  by  two  ves- 
sels, if  it  was  occasioned  by  the  non-observ- 
ance of  such  rules,  the  owner  of  the  vessel  by 
which  the  rule  has  been  infVinged  shall  not 
be  entitled  to  recover  for  the  damage,  unless 
it  appear  to  the  Court  that  the  circumstances 
justified  a  departure  from  the  rule.  The  Ad- 
miralty made  a  regulation  that  **  all  sailing 
vessels,  when  under  sail,  or  being  towed,  ap- 
proaching, or  being  approached  by  any  other 
vessel,  shall  be  bound  to  show,  between  sun- 
set and  sunrise,  a  bright  light,  in  such  a 
position  as  can  be  best  seen  by  such  vessil 
or  vessels,  and  in  sufficient  time  to  avoid  eol-  . 
lision."  i 

Plaintiff,  owner  of  a  sailing  collier  vessel,    ; 
declared  against  defendant,  owner  of  a  steam-    ' 
er,  for  that,  by  negligenoe  of  defendant,  the 
steamer  struck  the  collier,  which  was  thereby 
run  down  and  sunk.    Plea :  Not  guilty. 

It  appeared,  at  the  trial,  that  the  collision 
took  place  on  a  dark  night :  that  the  collier 
had  exhibited  a  light,  but  had  withdrawn  it 
two  or  three  minutes  before  the  collision,  and 
was  not  visible  to  the  steamer,  till  within  two 
or  three  of  the  collier's  lengths  off:  but  the 
plaintiff  contended  that»  if  the  steamer  had 
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been  managed  Irith  ofdiniry  oare  and  nkill, 
the  aooldenft  weald  aol  hare  happened. 

The  Judge  told  the  jury  that,  if  there  was 
negligenee  on  the  part  of  the  plaintiff  as  well 
as  the  defendant  which  led  to  the  collision, 
the  plaintiff  oonld  not  rocorer  if  the  defend- 
ant ooold  not  hare  avoided  the  accident  by 
care  and  skill:  that  supposing  there  was 
negligence  on  this  part  of  the  collier,  still,  if 
the  steamer  ooold  by  ordinary  care  and  skill 
have  avoided  the  collision,  the  defendant 
would  be  ansinsrahlo.  He  then  asked  the 
jnry :  1.  Was  there  negligence  on  the  part  of 
the  plaintiff  with  respect  to  the  light,  which 
led  to  the  oollision  ?  2.  Oonld  the  defendant 
hare  avoided  the  collision  by  ordinary  care 
and  skill?  8.  Was  the  damage  occasioned  by 
the  accident  the  result  of  circumstances  for 
which  more  blame  attaches  to  the  one  side 
than  the  other?  The  jury  answered:  1.  «We 
find  there  was  fault  on  the  part  of  the  collier 
in  not  oontlnning  the  light  till  the  danger 
was  past^'  3.  *<  It  is  the  opinion  of  the  jnry 
that  the  steamer  was  going  at  too  great  a 
speed  on  so  dark  a  night,  in  whieh  respect 
there  was  want  of  caution :  but  that  It  Was 
impossible  to  have  avoided  the  accident  when 
the  steamer  was  within  two  or  three  of  the 
collier's  lengths."  8.  "  We  are  much  Inclined 
to  think  the  preponderance  of  blame  to  be 
with  the  steamer." 

Held,  that  the  defendant  was  dbtltled  to 
the  verdict 

For  that  tho  first  answer,  connected  with 
the  direction  and  question,  must  be  Under- 
stood  as  a  finding  that  the  discontinuance  of 
the  light  led  to  the  collision,  which  prechided 
the  plaintiff  flrom  recovering,  both  at  common 
law  and  under  sect  28  of  the  statute;  the 
Admiralty  regulation,  upon  a  ^rue  construc- 
tion, requiring  that  the  sailing  vessel  should 
show  the  light  for  a  reasonable  time ;  and  it 
not  being  necessary  to  plead  the  statute  and 
regulation  specially,  the  Statute  giving  only 
a  rule  of  evidence. 

And  that  the  second  and  third  anarwers 
strengthened  the  conclusion  in  favour  of  the 
defendant,  as  showing  that  the  discontinu- 
ance of  the  light  made  it  impossible  to  avoid 
the  accident  after  the  collier  became  visible, 
and  It  being  therefore  immaterial  which  party 
was  on  the  whole  most  to  blame.  Dowetl  v. 
General  Steam  Navigation  Company,         195 

COLOUR. 

I.  What  !s  meant  by  a  proceeding  behig  oelour- 
-able,  581.    BlECTioH,  I.  1. 

II.  Principal  when  liable  for  colourable  acts  of 
deputy,  571.    Shbbiff,  L  1. 

C0MMISSI0XBR6. 
Of  Nisi  Prins,  602.    ^rial,  I.  1. 


COMMOK. 

Svidenee. 
Declarations  by  tenant  for  yean  wh< 
missible,  106.    DecLAHAnosi,  L 


COMMON  LAW  PROCEDURE  ACTS. 

L  Common  Law  Procedure  Act,  tfiSS. 
1.  Endorsement  on  writ  of  samm^ltt. 

Place  of  residence  of  attorney  sning  in  ^- 
son,  1019.    Attorhbt,  I. 
8.  Sect  148.    Do0i  not  apply  to  ftfe  mr- 

ranto,  1.    Qvo  WaRnAims  IX 
8.  Sect  222w    Amendment  wltbout  mtmtt, 

263.    Ameitdxext,  II L 

IL  Common  Law  Proeedore  Act*  18M. 

1.  Sect  1.  Trial  of  issue  of  fact  without  jury : 
waiver  of  preliminaries,  562.     Trial,  L  1. 

2.  Interrogatories.    IirrERBOGATORixs. 

8.  Sect  61,  62,  64.  fiffeot  of  serviee  of  at- 
tachment as  binding  the  debt,  65.  Bask* 
BUPT,  V, 

4.  Sect  88.  Equitable  defencea.  Defbsci, 
I.,  IL 

5.  Sect  06.  Amendment  at  trial :  discrrtioa 
as  to  postponement :  review  in  bane,  497. 

AXEHBKEHT,  IL  2. 

6.  Seot  06.  Amendment  at  trial  by  duuif- 
Ing  eonnt  in  trespasa  into  eonnt  for  ia^nry 
to  rsversioB,  505.    Axsitdm  bet,  IL  1. 

COMMUNICATION. 
Privileged^  828,  344.    DferAVAnosr,  L 

COMPANY. 

X  Incorporated:  eontraota. 

Comtraets  when  valid  thongb  not  snder  aeaL 

A  company  Incorporated  for  the  par^oiM 
nf  trading  as  shipowners,  were  aaed  en  a 
eontrsct,  nCt  under  aeal,  taade  by  the  dlrtet- 
ors  to  pay  remuneration  in  eonsideratien  of 
exertions  to  bring  honn  a  disabM  cesseL 
On  demurrer, 

Held,  by  WightmttD  and  Brie,  Js. :  that,  the 
xsorporation  being  a  trading  one,  and  iaCOTpo- 
rated  for  a  special  purpose,  the  Company  was 
b6nnd  by  the  contract,  as  being  made  in  far- 
therance  of  the  purpose  of  their  ineiwpora- 
tion,  though  not  under  sedL 

Crompton,  J.,  concurring  in  the  priaeiple 
of  the  jndgtneflt  bttt  doubUa^  whether,  in 
deference  to  the  Court  of  Exchequer,  this 
Court  ought  not  to  give  judgment  hi  eoa- 
formitywith  the  decisions  In  the  Camt  of 
Exchequer.  Bendihrnk  v.  AinrnaMn  J?«y«' 
Hail  Steam  Nangaiian  Otmpmty,  4<?9 

II.  Registered  joint  stock  company :  aatbonry 
of  directors. 

1.  To  open  banking  account,  and  secora  it  by 
bond,  248.    Bond,  L  1. 
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S.  Wher«  the  pur|>OMi  are  mining  operations 
and  the  making  of  a  railway,  24ft,  Bond, 
Xh 

3.  Burthen  oC  shoving  illegality,  exoea*  of 
aatboritj  or  pr^adipe  to  ^.areholders,  248. 
Bono,  L  1. 

4.  ConsequeneeB  of  mere  excf  es  of  aAtbority, 
248,  20  U    BoKD,  L  1, 

III.  Aeeeptanee. 

Clerk  or  agent  vht«  personallj  Iijible,  978. 
BiLjbS,  IV. 

IV.  Obligation  ta  aol  np  In  pnblio  profbeaionfl. 

1.  Whether  they  operate  aa  a  contnot,  860. 
Cabrier,  I.  1. 

2.  Reprcaentntione  by  meant  of  time  tables, 
860.    Carrier,  L  1. 

V.  Se^  also  Society. 

COMPBKSATION. 

Compensation  danaea  in  deeda  granting  or  re- 
serving minea,  30.    Mine,  L 

COMPOSITION. 

I.  Default 

Option  to  sue  fur  old  debl  on  failure  of  the 
composition  in  any  part,  955.  Bihkrupt* 
I. 

II.  Counter  security. 

When  an  ael  of  hankruptey,  955.  Bank- 
rupt, I. 

COMPULSION. 

Remedy  for  money  paid  on  compulsion,  913. 
Copyhold,  I.  1. 

CONCURRBNT  ACT. 

Delirery  and  payment  when  to  be  conewTMit 
%9tMf  7,  nA,    BiUt  or  |«Anni«,  L 

CONDITION. 
Precedent,  209.    Chartir-Party,  IIL 

CONDUCT. 
Ealopp4  hj,  603.    TriaIv  1. 1. 

CONFIRMATION. 

L  Of  iBTftUd  by*law,  49.    Board  of  Hbaltb, 

1.1. 
II.  Of  charter  by  act  of  Parliament 

Variations  when  not  implied*  ISft.    Cvudst. 

CON&BNT. 

Waiver  •fprellmtnarica  by  consent,  602.  Trial, 
LI. 

CQNSIDBRATION. 
I.  Generally.    Cqhtract,  V. 


IL  For  endorsement:  hnrthen  of  proof,  238. 
Bills,  L 

III.  Equivalent 
What  prevents  an  assignment  (torn  being  an 
act  of  bankruptcy,  999.    Bankrupt,  VIL 

CONSIGNEE, 
t^iabili^  for  demnniige,  589.     Devubragb,  L 

CONSTABLE. 

I.  Arrest  by,  for  breach  of  peace  in  hi^  pre- 
sence, 188.    Arrest,  II. 

II.  Right  of  private  individual  to  direct  con- 
stable to  do  his  duty,  188.    Arrest,  II. 

CONSTRUCTION. 
I.  Of  sUtotes.  ^ 

1.  Expressio  unius  est  ezelnsio  alterius,  1,  7. 
Qdo  Warranto,  II. 

2.  Qy  reference  to  the  use  of  ^e  same  ezpres- 
aioB  as  in  another  statute,  65,  77.  Bank- 
rupt, V.    92,  95,  Distance. 

3.  Not  narrowed  to  securities  known  at  the 
date  of  the  aot,  65,  79.    Bankrupt,  V. 

4.  Regacd  ha4  to  qertalnty  4Ad  convenience, 
92.    Distance. 

5.  Clauses  as  to  details  subordinate  to  predo- 
minant provisions^  138.    CsBmsi; 

6.  According  to  popular  sense,  263.  AmTny- 
XENT,  IIL 

7.  Xyusdem  generis,  263.    Akbndxsmt,  IIL 

8.  Proviso  in  conjunction  vith  enactment, 
263.    AxKKDiiENT,  IIL 

•         ■ 

9.  Discretionary,  471.  Board  of  Hjsalth, 
IIL 

10.  Not  to  abridge   dear  meaning,   546. 

TlUXEB. 

11.  By  refereuce  to  statnte  in  pari  materift, 
702.    Burial. 

12.  Doubtful  expression  in  local  act  removed 
by  general  act,  944.    Highway,  VIL 

13.  Past  partioiplo  in  future  sense,  944 
HranwAY,  VIL 

14.  By  reference  to  subsequent  statute  in  pari 
materi&,  808.    County  Court,  I. 

15.  According  to  natural  grammatical  sense, 
814.    Poor,  VIL 

IL  Of  other  documents :  generally. 

1.  ^usdem  generis,  309,  323.    Outlaw. 

2.  With  reference  to  the  nature  of  the  pro- 
perty, 648.    Covenant,  1. 1. 

3.  Ut  res  magis  valeat,  978.    Bills,  IV. 

III.  Of  particular  documents. 

1.  Of  pleas.    ?iMA^ 

2.  Of  contracts.    Cortiiact. 
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8.  Of  corensnts  and  power,  648.  Cotbhart, 
1.1. 

4.  Of  warrant  of  attorney,  309.    Outlaw. 

5.  Of  bills,  978.    Bills,  IV. 

IV.  Of  particular  words  and  phrases. 

1.  Past  participle  in  a  future  sense,  944. 
HlOHWAT,  VIL 

2.  <«  Abode,"  1019.    Attornby,  I. 

3.  « Acting  under  the  direction,"  115.  Ac- 
TIOK,  VII. 

4.  "  Bj  authority  of  and  as  agents  for,"  125. 
AOKNT,  I.  1. 

5.  "Bind,"  65.    Bankrupt,  V. 

8.  "  Pharmaceutical  chemist,"  138.  Cbeicxst. 

7.  "  Free  from  capture  and  seixure,"  607. 
ASSDRAHCB,  I.  1. 

8.  **  In  case  of  hostilities  in  the  Blaek  Sea," 
714,  726.    Charter. Party,  II.  1. 

9.  "  In  case  of  war  having  commenced,"  714. 
Cbartbb- Party,  II.  1. 

10.  "  Cause,"  1.    Quo  Warranto,  II. 

11.  **A  cemetery  established  under  the  au- 
thority of  any  act  of  Parliament,"  702. 
Burial. 

12.  <<  Completed,"  83.    Bills,  II.  1. 

13.  "Touching  or  concerning  the  last-men- 
tioned judgment,"  809.    Outlaw. 

14.  "  Costs  and  expenses  attending  the  reco- 
very," 182.     Penalty,  L  1. 

16.  "Dealing,"  227.    Bankrupt,  VI.  2. 

16.  "Dost,  ashes,  rubbish,  filth,  manure, 
dung,  and  soil,"  49.  Board  op  Ubalth, 
I.  1. 

17.  "Duty,"  344,  349.    Dbpamation,  L 

18.  "  Employed,"  944.    Highway,  VIL 

19.  «  Forthwith,"  489,  496.     Appeal,  VL  1. 

20.  "  Crossing  of  roads  or  other  interference 
therewith,"  618.    Railway,  I. 

21.  "  Immediately,"  291.    Appeal,  I.  1. 

22.  "Lien,"  65,  79.    Bankrupt,  V. 

23.  "  May  from  time  to  time  divide  their  dis- 
trict," 471.    Board  op  Health,  IIL 

24.  "  Six  calendar  months  after  the  fact  com- 
mitted," 100.    Arrest,  L  1. 

25.  "  Necessary,"  30.     Mine,  I. 

26.  "Other  proceedings,"  309.    Outlaw. 

27.  "Paying  for  the  said  goods,"  589.    De- 

MURRAOB,  L 

2S.  "Apparent  possession,"  540.  Bankrupt, 
VL  1. 

29.  "  Process,"  309.    Outlaw. 

30.  "Recover,"  950.    Costs,  L 

31.  "Residence,"  1019.    Attornby,  L 

32.  "Residing  in  any  parish  with,"  892. 
Poor,  X.  1. 

38.  "  For  purposes  of  science,"  ke.  "exclu- 
sively," 558.    Poor,  IIL 


84.  "  Security  for  his  debt,"  65,  79.    Bask* 

BUPT,  V. 

35.  "  Coming  to  settle  "  523.    Poor,  VUL 

36.  "Shall  follow  the  settlement  of  the 
mother,"  814.    Poor,  VIL 

37.  "  Serving  Her  Majesty  as  a  soldier."  595. 
Poor,  IX.  1. 

38.  "  Enclose  on  the  sides  of  such  road,"  621 
Highway,  VIIL 

89.  "Sold,"  272.    Appidatit,  L 

40.  "Subscription  or  oontribation  or  agree, 
ment  to  subscribe  or  eontribvta  lor  or  to- 
wards any  plate,  prise,  Ac,"  263.  Ajosb- 
MENT,  IIL 

41.  "  Support  and  main  tenanee,"  459.  Cocsrrt 
L 

42.  "Thereupon,"  188.     Arrest,  IL 

43.  "  Transaction,"  227.    Bankrupt,  VL  1 

44.  "  Goods  in  trust,"  870.  Assubancs,  IIL 
1. 

45.  "  Dwells  more  than  twenty  miles  from," 
92.    Distance. 

46.  "  Contracts  or  agreements"  by  way  of 
"  gaming  or  wagering,"  904.     Wa«bb,  I. 

CONTINGENCY. 

Debts  and  liabilities  on  a  eontingency,  SS4. 
Bankrupt,  X. 

CONTRACT. 
L  What  amounts  to. 

Time  tables  published  by  a  railway  compaay, 
860.    Carrier,  L  1. 

II.  Contracts  that  cannot  be  enforoed. 

Sale  of  goods  at  a  price  to  be  determined  bj 
way  of  wager,  964.    Waobb,  L 

IIL  Parties. 

1.  Agent  for  foreign  prineipal,  125^  Asbit, 
LL 

2.  Directors  of  registered  joint  stock  con- 
pany,  248.    Bond,  I.  1. 

3.  Trading  incorporated  company,  409.  Com- 
pany, I. 

4.  Railway  company,  866.    Cabbibb,  L  L 

IV.  SeaL 

1.  Validity  of  contract  of  trading  eorpocstioa 
though  not  under  seal,  409.    CoBPArr,  L 

2.  Lease  void  for  want  o^  612.  Landlord 
AND  Tenant,  I. 

V.  Consideration. 

1.  Making  arrangements  on  faith  of  a  repre- 
sentation, 860.    Carbibb,  L  1. 

2.  Wagering,  when  void  but  not  ill^gt^  231 
Bills,  L 

3.  Length  of  term  in  an  agreement  for  I« 
612.    Landlobd  and  Tenant,  L 

4.  See  also  Considebatiob. 


CONTRACT. 


COPYHOLD. 
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VI.  Ultra  vires  dootriae. 

^  I  to  bonds  preiamably  within  seop*  of  Com- 
pan/f  248.     BoMD,  L  1. 

VII.  Illegnlitj :  interost  in  illegal  contract 

Does  not  pass  to  assignees,  999.  Bahkbdpt, 
VII. 

VIII.  Constniotion. 

Reference  to  custom,  when  it  means  onstom 
at  time  of  contract,  30.    Mnra,  I. 

IX.  SimaltaneouB  acta. 

1.  Delivery  and  payment,  7,  755.  Bill  of 
Ladiho,  L 

2.  Sailing  and  claim  for  part  payment  on 
aniling  under  eonttnot  to  thai  effect,  209. 
Charts b-Partt,  lit 

X.  Conditio^  precedent. 

Sailing  in  seaworthy  ship,  when  a  condition 
precedent  to  part  payment  of  freight  in  ad- 
ranee,  209.    CHABTXH-PAaTr,  IIL 

XI.  How  discharged. 

1.  By  alteration  after  completion,  83.  Bills, 
II.  1. 

2.  Not  by  refusal  ante  diem  not  acted  on  as 
a  renunciation,  714.  Chabtbb-Partt,  II. 
1.    729,  Breach,  I.  1. 

3.  Dissolution  of  by  war,  714.  Chartbr- 
Fabtt,  IL  L    729,  Brbach,  L  1. 

XIL  For  construction  of  chattels. 

Shipbuilding :  resting  of  property,  772.  Chat- 
tels, L 

CONTRAGTOB. 
For  public  works. 

IThen  entitled  to  notice  of  action,  115. 
Action,  VII. 

CONVICTION. 

I.  Summary. 

Notice  of  appeal,  291.    Appeal,  I.  1. 

II.  Quashing  on  certiorari. 

When  this  may  be  done  notwithstanding  en- 
actment taking  away  the  certiorari,  49. 
Board  of  Health,  1. 1. 

IIL  Expenses  of  oonTeyingtogaol,459.  CocifTT, 
LI. 

COPYHOLD. 

I.  Admittance. 
1.  Number  of  admittances  for  same  person  to 
several  parcels. 

Where  a  steward  of  a  copyhold  court  re- 
fuses to  admit  except  upon  payment  by  the 
tenant  of  fines  and  fees  not  duly  payable  (as 
where  the  steward  insists  on  payments  ss  for 
four  admittances  where  payments  arc  due  in 
respect  of  one  only,  or  of  higher  fees  to  him- 


self upon  the  admittance  of  joint  tenants  than 
are  due  in  respect  of  a  single  tenant),  the 
tenant,  if  he  pays  the  money  under  protest, 
is  entitled  to  recover  it  back  as  money  had 
and  receired.  His  right  to  recover  the  full 
excess  is  not  lessened  by  his  having,  on  one 
occasion,  offered  to  pay,  upon  admittance,  -a 
sum  including  part  of  such  excess,  the  stew- 
ard not  having  accepted  such  offer. 

If  a  copyhold  tenant  convey  his  tenement 
in  several  parcels  to  different  parties,  and 
80)ne  only  of  those  parcels  afterwards  devolve 
«  upon  a  single  person,  such  person  (in  the 
absence  of  special  custom)  is  not  entitled  to 
be  admitted  by  a  single  admittance ;  but  the 
lord  may  insist  upon  several  admittances 
(whether  in  a  single  instrument  or  not)  in 
respect  of  each  parcel  which  has  so  devolved ; 
and  there  must  be  stamps  in  respect  of  each. 

The  steward  is  entitled  to  fees  in  respect 
of  each,  but  not  necessarily  to  an  equal  lee 
in  respect  of  each ;  his  payment  is  to  be  in 
proportion  to  his  labour.  Per  Lord  Camp* 
bell,  G.  J. :  a  fee  of  13«.  4(/.,  claimed  in  re- 
spect of  special  custom,  would  be  rank. 

Under  stat.  55  G.  3,  c.  192,  s.  2,  if  copy- 
hold lands  be  devised,  the  steward  is  enti- 
tled to  fees  as  In  respect  of  a  surrender  to  the 
use  of  the  will,  though  such  surrender  is  no 
longer  necessary,  to  the  same  amount  as 
would  have  been  payable  for  an  actual  sur- 
render. Where,  by  the  custom  of  the  manor, 
surrenders  were,  before  the  statute,  sometimes 
made  in  Court,  and  sometimes  out  of  Court 
and  then  presented  in  Court,  registered  and 
enrolled,  the  payment  is  still  to  be  made,  4he 
labour  of  the  steward  having  been  practically 
the  same  in  each  case. 

Where  admittance  is  claimed  on  behalf  of 
joint  tenants,  the  steward  (in  the  absence  of 
special  custom)  is  not  entitled  to  higher  fees 
than  upon  the  admittance  of  a  single  tenant 
Tral^eme  v.  Gardner,  918 

2.  Number  of  stamps,  913.    Ante,  1. 

3.  Steward's  fees  on  several  admittances,  913. 
Ante,  1. 

4.  Steward's  he9   on   admittance   of  joint 
tenants,  913.    Ante,  1. 

n.  Division  of  tenement  into  parcels. 
Effect  as  regards  admittances,  913.  Ante,  L  1. 

III.  Surrender  to  use  of  will. 

Fees  where  surrender  dispensed  with  by  stat. 
55  a.  3,  c.  192,  8. 2,  913.    Ante,  L  1. 

IV.  Steward  ;  his  fees. 

1.  On  admittances,  913.    Ante,  I.  L   • 

2.  As  upon  surrender  to  nse  of  will,  913. 
Ante,  I.  ]. 

3.  What  fee  claimed  as  customary  would  be 
rank,  913.    Ante,  I.  1. 

4.  Remedy  for  extortion  in  respect  of  feea 
and  fines,  913.    Ante,  I.  1. 
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CORONBK 

Remorid   of    coroner's   ioqniritions   ebarging 
marderi  1024.    Ccbtiorahi,  1. 1. 

CORPORATION. 
L  CodItmU. 
Wboii  Talid   thoogfa   not  undtr  •eAl^'  409. 
CoKPAirr,  L 
n.  MimicipaL    Mvmicipal  Gom^OBATioii. 

COSTS. 

I.  Tttation  on  toirer  seido. 
Radnotion  bj  set-off. 

Debt  on  tbo  money  eonnti.  Pleu,  amongst 
others,  Nerer  indebted  nnd  Set-off.  The 
writ  of  summons  bnd  been  endorsed  for  more 
than  20/.  On  the  trial  the  jury  found  that  the 
defendant  was  indebted  in  24^  13«.  and  no 
fortber,  and  that  there  was  a  set-off  of  191, 
18«.  bd.  This  finding  was  entered  on  the 
postea;  and  the  plaintiff  had  a  rerdiot  for  the 
balance,  4^  14«.  7<i  The  master  taxed  the 
costs  on  the  higher  scale.  On  a  rule  to  re- 
view his  taxation, 

Held :  that  the  plaintiff  was  not  deprived 
of  his  costs  by  the  County  Court  Acta,  as  ihe 
amount  of  the  debt  exceeded  20/.,  though  re- 
duced by  set-off;  but  that  he  had  recovered 
less  than  20/.,  and  therefore,  under  Reg.  Oen. 
nil.  XVX.  Vict  8,  his  oosU  must  be  taxed  on 
the  lower  scale.     Tonge  v.  Chadmick,       950 

IL  Effect  of  County  Court  and  Courts  for  re- 
ooveiy  of  soaU  debts  nets. 
Reduction  by  set-off,  950.    Ante,  I. 

m.  Issues  found  for  different  parties. 

Costs  of  witnesses  to  negative  jusdficalion  of 
libel  as  true,  where  the  truth  of  the  libel 
had  also  a  bearing  on  the  question  of  pri- 
vilege, 344.    Defamation,  L  1. 

IV.  DedtotiOB  as  against  other  psrtiet. 
Dednetion  of  extra  expenses  of  reeoverfng 

penalty  fVom  the  share  to  which  another 
party  is  entitled,  182.    Pchaltt,  1. 1. 

V.  Security  for. 

On  removal  of  indictment  by  certiorari,  690. 
CtBTIORAII,  II.  I. 

VL  Of  appeal  to  sessions. 

1.  To  whom  to  be  made  payable,  489.  Ap- 
PBAL,  VI.  1.^ 

2.  Estreat  of  recognisances,  489.  Appeal, 
VI.  1. 

VII.  On  arbitrations. 

Under  Common  Law  Procedure  Act,  1854, 
695.    Abeitbatioh,  II.  1. 

COUNCIL. 
Order  in  council,  702.    Burial. 


COUNCILLOR. 
See  HumciPAn  Cobpvbatmni. 

COUNTY. 
L  Contrants  aa  lo  jailer 

Contract  for  support  and  mainteaaaee  of 
borough  prisoners :  what  covered  by  a<ip«- 
lated  capitation. 

The  eonneU  of  a  borough  having  a  grant 
of  a  separate  Court  of  quarter  seasiona,  and 
having  no  gaol,  entered  into  a  eontraet  with 
the  county,  that  all  priaoners  who  abnold  be 
committed,  or  removed  to,  or  oonlned  w,  the 
gaol  of  the  county  from  the  borough*  sboald 
be  supported  and  maintained  therein,  dvfiog 
the  agreement,  at  7«.  a  head. 

Held :  that  the  agreement,  wi)ile  in  force, 
exempted  the  borough  from  eontrfbotion  to 
the  county  in  rerpect  of  tboce  thingt  coa- 
tracted  for,  but  no  ftirtlier ;  tbat  the  words 
''support  and  maintenance"  used  in  the  con- 
tract included  the  expenaee  of  keeping  ap 
the  prison,  and  the  borough  was  not  liable  to 
contribute  in  respect  of  thoee ;  but  that  ii 
liable  to  contribute  in  respect  of  the 
of  the  conveyance  of  prisoners  upon 
mary  convictions  in  respect  of  offences  cob- 
mitted  in  the  borough  (but  none  other),  and 
of  prosecutions  at  assises  and  aeatjona  of 
borough  offenders,  and  of  lock-np  hooace  for 
the  county.     Btgina  v.  graeseead,  45f 

II4  Sessions. 

Contribntion  of  borough  to  expenaea,  459. 
Ante,  L 

COUNTY  COURT. 

I.  OflBcers  Rable  to  penalties  IT  tliey  act  fcr  iay 
party. 

Assistant  clerk. 

An  assistant  derk  of  a  county  court,  ap. 
pointed  under  staL  9  A  10  Vict  c  95,  s.  ai4, 
is  an  officer  of  such  court,  and,  if  he  acts  for 
any  party  in  any  proceeding  in  such  eoort, 
is  liable  to  the  penaky  ifl»peeed  by  sad  SO. 
ileibroyd  v.  OiU,  MS 

II.  Jurisdiction  :  causes  of  action. 

1.  Distinction  between  false  imprisonmcaft 
and  maKcTons  prosecution. 

On  a  plaint  in  a  county  court  for  falae  iai- 
prisonment,  the  evidence  was  that  defendant 
directed  the  police  to  arrest  plaintiff  on  a 
charge  of  felony,  which  the  police  did.  The 
charge  was  unfounded  in  fact  The  judge  of 
the  county  court,  in  his  judgment,  used  ex- 
pressions indicating  that  he  gave  the  damages 
in  respect  of  the  unfounded  charge  of  feios  j. 
On  a  rule  for  a  prohibition. 

Held  :  that  the  cause  of  action  allcftd  in 
the  plaint  being  one  over  which  the  judge  had 
jurisdiction,  and  the  evidence  having  pr»re4 
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it,  prohibition  would  not  lie,  even  e&  tile  m- 
■amptioD  tb*t  tbe  jadgo,  Ui  ettimaliiif  th« 
damages,  erroneously  took  into  eoDsideration 
matters  tbe  snbject  of  an  action  for  malioions 
prosecution,  and  therefore  not  within  his 
jurisdiction.     Chi  vert  v.  Savage,  697 

2.  What  mistake  in  estimating  damages  no 
ground  for  prohibition,  697.    Ante,  1. 

III.  Prohibition. 

What  erroneous  consideration  no  ground  for, 
697.    Ante,  II.  1. 

IV.  Option  to  sue  in  superior  court. 
Twnnty  miles  how  measwrad,  9S.    Dwtahc*. 

V.  Coels  OB  suing  »  swpevior  ooiuts. 
ReductiAn  by  set-off^  950v    Costs,  Z, 

COVENANT. 
Z.  CoBStrnotion  geBorally. 

1.  Distinction  between  tbe  ooDstmotioD  of  a 
restricting  ooTonant  and  of  an  enlarging 
power. 

Ejectment  for  The  Opera  House,  on  the 
ground  that  the  lease  was  forfeited. 

On  a  ease  stated,  empowering  the  Court  to 
draw  inferences  of  fact,  it  appeared  that  in 
the  lease  was  a  condition  for  re-entry  on  de- 
fault of  performance  of  the  covenants  in  the 
lease. 

One  was  a  eorenaot  sot  to  use  the  property 
for  any  but  theatrical  purposes,  and  to  use  the 
lessee's  best  endeavours  to  improve  it^  The 
theatre  was  in  fact  elosed  for  two  years, 
which  wat  iigurious  to  it  as  a  theatrical 
property;  but  it  did  not  appear  that  the 
lessee  was  able  to  keep  it  open. 

Held,  no  breach  of  the  covenant,  by  the 
Courts  of  Queen's  Beaeh  and  Exchequer 
Chamber. 

Another  covenant  was  not  to  let  any  of  the 
boxes  or  stalls  for  a  longer  period  than  one 
year  or  season.  The  lessee,  twelve  days  be- 
fore the  end  of  one  season,  let  boxes  for  the 
next  season,  the  term  to  commence  at  a  day 
earlier  than  the  expiration  of  a  lease  of  the 
same  boxes  to  another  party  for  the  preceding 
season.         " 

Held :  that  a  covenant  restricting  the  eom- 
mon  law  authority  of  a  lessee  to  let  was  not 
to  be  construed  in  the  same  way  as  an  en- 
larging power  to  let;  and  that,  construing 
the  oovenant  in  this  case  with  referenoe  to 
the  nature  of  the  property,  tbe  lease  of  boaee 
was  in  substance  for  not  more  than  one  sea- 
son, and  was  no  breach.  By  tbe  Coarts  of 
Queen's  Bench  and  Exchequer  Chamber. 

Another  oovenant  was  against  mortgaging 
ur  encumbering  the  property.  Numerous 
Judgments  were  signed  against  tbe  kssee, 
some  in  aotions,  by  jndges'  orders,  some  on 
rognovits,  and  aoBie  on  warrants  of  attorney. 

Held,  that  registered  judgments  are  charges 


en  pvoperty ;  but  titaA  eontraoting  debts  and 
■ot  paying  them,  tfaongh  f<dlowed  by  judg- 
ments, was  no  breach  of  the  oovenant,  even 
though  the  judgments  were  facilitated  by  a 
cognovit  or  warrant  of  attorney. 

But,  it  appearing,  on  the  defeasances,  that 
some  of  the  warrants  of  attorney  were  given 
expressly  as  collateral  securities  for  mortgage- 
money,  and  that  it  was  intended  that  the 
judgments  should  for  that  purpose  be  signed, 
and  registered : 

Held,  by  the  Court  of  Queen's  Bench>  that 
the  giving  such  warrants  under  which  the 
judgments  were  se  signed  and  registered  con- 
stituted breasbes  of  tbe  covenant,  and  grounds 
of  forfeiture. 

Held,  by  the  Conrt  of  Exchequer  Chamber 
on  error^that  this  did  not  constitute  breaches 
of  the  covenant  or  grounds  of  forfeiture. 

After  all  the  forfeitures  had  been  incurred, 
tSie  time  iMTing  eeose  when  rent  woiUd  be- 
come due,  the  lessee  tendered  the  rent  to  the 
lessor.  He  refused  to  take  it,  except  en  the 
terms  that  it  should  be  taken,  not  as  rent,  but 
as  compensation  for  use  and  occupation  sub- 
sequent to  the  forfeilure.  The  lessee  refused 
to  agree  to  any  such  condition ;  the  lessor 
then  took  the  money,  declaring  he  would  not 
take  it  as  rent,  or  as  waiving  the  forfeitures. 

Held,  by  the  Conrt  of  Queen's  Beneh,  that 
in  legal  effect  money  must  be  taken  according 
to  the  intent  of  the  party  paying  it ;  in  this 
ease  as  rent ;  and  Uiat  the  receipt  oi  rent, 
as  a  matter  ef  law,  operated  to  waive  all  for- 
feitures then  known  to  the  lessor,  and  that 
no  protest  on  his  part  could  prevent  this  legal 
effeot 

At  the  time  of  the  receipt  the  lesser  knew 
of  most  ef  the  jadgraents,  but  did  not  know 
of  every  instance. 

Held,  by  the  Court  of  Queen's  Bench,  that 
he  must  be  taken  to  waive  ttll  forfeitures  by 
that  breach  of  which  he  had  notice,  though 
it  was  more  extensive  than  he  was  aware  of. 
The  defendant  had  judgment  in  the  Court  of 
Queen's  Bench,  which  wos  affirmed  on  error 
in  the  Court  of  Exobcqoer  Chamber,  on  the 
ground  that  no  forfeiture  had  occurred;  the 
latter  Court  pronooocing  no  opinion  on  the 
question  of  waiver.     Cro/l  v.  Lumley,       648 

2.  With  reference  to  the  nature  of  the  pro- 
perty, 64S.    Ante,  I. 

IL  Waiver  ef  breaeh. 

1.  By  receiving  rent  thoBgft  nnder  pretest, 
648.     Ante,  I.  1. 

2.  Of  all  forfeitures  under  the  breaeh  of  which 
the  party  has  notioe,  648.    Ante,  L  1. 

IIL  Effect  of  bankruptcy  of  eovenantor. 

What  covenants  not  debts  or  liabilities  on  ;i 
contingency,  384.    Bankrupt,  X. 

IV.  Corenants  in  the  lesse  of  a  theatre. 
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COVENANT. 


DECLARATION. 


1.  Corenant  for  osc  u  a  theatre  and  improve- 
mest:  omiasioo  to  nee  whan  not  a  breach, 
648.    Ante,  I.  1. 

V.  Covenant  not  to  let  boxes  for  more  than  a 
Tear  or  season. 

What  letting  for  the  next  season  not  a  breach, 
648.    Ante,  I.  1. 

VL  Covenant  a^inst  mortga^g  or  enoamber- 
ing. 

Judgments  when  not  breaohesy  648.  Ante, 
1.1. 

COVENANT  NOT  TO  SUB. 
In  eomposition  deeds,  955.    Baitkkupt,  I. 

CREDITOR. 

I.  Proceedings  against  garnishee,  59.  Attach- 
MBHT,  I.     65,  Bankrupt,  V. 

II.  Assignment  for  benefit  of  creditors:  assent 
of  trustees,  367.    Absioxhkht,  I. 

III.  Petitioning  creditor's  debt,  955.     Baxk- 
RCPT,  I. 

CRIMINAL  LAW. 

L  Evidence  for  prosecution  In  addlUon  to  the 
depositions. 

Communication  to  defendant  1024.  Csano- 
RABI,  I.  1. 

n.  Removal  by  oertiorarL 

1.  By  one  of  several  defendants:  reeogpai- 
sance,  690.    Certiorari,  II.  1. 

2.  Removal  of  inquisitions  and  indictments  to 
be  found,  1024.    Certiorari,  I.  1. 

IIL  Venue. 

Change  of,  to  insnro  fair  trial,  1024.  Crr- 
TIORARI,  I.  1. 

IV.  Error. 

Common  Law  Procedure  acts  not  applicable, 
1.    Quo  Warranto,  II. 

CROSS  ACTION. 
Page  209.    Chartbr  Party,  IIL 

CRUELTY. 
Divorce  for,  819.    Baron  and  Fbve,  L 

CUSTOM. 

Reference  to  usual  course  of  praetioo  in  a  deed, 
how  constnied,  30.    Minb,  L 

CUSTOMARY  PAYMENT. 
Rankness,  913.    Copthold,  L  1. 

DAMAGE. 

I.  Special 
For  wrongful  conversion  of  goods  in  process 
df  construction,  772.    Chattels,  L 


IL  Remedy  for  erroneous  assessment  in  CooBty 
Court,  697.    Countt  Court,  IL  1. 

DATE. 
Mistake  in  year:  oorrection,  238.    Biixs,  L 

DEATH. 
L  Of  mother  of  bastard,  814.    Poob,  VIL 
IL  Interment  of  the  dead,  702.    Burial. 

DEBT. 

L  Upon  a  oontingoncy,  384.    Bankrupt,  S. 

IL  Reduction  by  set-ofi;  950.    Costs*  L 

IIL  Binding  by  garnishment^  65.  BAXKarpT* 
V.    59,  Attachment,  I. 

IV.  Effect  of  composition  :  on  what  failore  the 
creditor  may  sue  or  proceed  in  bankruptcy  or 
his  old  debt,  955.    Bankrupt,  L 

V.  Petitioning  creditor's  debt,  955.  Bank- 
rupt, I. 

DEBTOR. 

I.  Affidavit  to  hold  to  bail,  272.    Apfuxatit,  I. 

IL  Proceedings  against  as  garnishee^  65. 
Bankrupt,  V.    59,  Attacbmeht,  L 

III.  Payment  by  judgment-debtor  to  faailiflTs 
assistant,  571.    Sbbripp,  L  1. 

DECEIT. 

By  publishing  time  tables  containing  false  tR« 
formation,  860.    Carrier,  I.  1. 

DECLARATION. 
L  In  evidenee :  tenant  for  years. 

When  inadmissible  as  being  in  derogatioa  ef 
right  of  reversioner. 

Plaintiff  claimed  a  right  of  common  by 
prescription,  in  respect  of  a  que  estate  in 
land,  and  also  by  thirty  and  sixty  years'  ea- 
joyment  by  the  occupiers  of  the  land.  Defend- 
ant offered  evidenee  that  A  ,  now  deceased, 
while  tenant  of  the  land  for  years,  had  de- 
clared that  he  had  no  such  right  in  reipeet 
of  the  land.  Held :  that  the  deelaratioD  was 
not  admissible  in  evidence,  inasmuch  as  it 
was  in  derogation  of  the  title  of  the  rever- 
sioner.    Pappendieh  v.  Bridgwater^  166 

IL  In  pleading:  praotioe. 

Application  for  interrogatoriea  before^  iSd. 
Intbbrooatoribb,  L  1. 

IIL  Particular  instances. 

1.  For  not  Indemnifying  late  tenant  sgaiast 
distress  for  tithe  commutation  rent-ehssgc^ 
746.    Landlord  and  Tenant,  IIL  1. 

2.  For  refusal  to  accept  eargo  in  a  nasonabl* 
time,  7.    Bill  or  Lading,  L  L 
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S.  Againat  railway  eom|>any  for  oot  rabeti- 
tating  a  way,  618.    Railway,  I. 

4.  For   diTenion   of  water   from   artificial 
watorconrae,  986.    Easembht,  I. 

DEED. 

When    it   takes  effect   before   auent,  367. 
AssiomcBHT,  L 

DEFAMATION. 

I.  Priyfleged  eomraunieation. 

1.  Nature  of  the  intent  or  duty  on  the  part 
of  the  person  maVing  the  communication. 

A  oommnaieation  made  bon&  fide  upon  any 
•objeot-matter  in  which  the  party  communi- 
cating has  an  interest,  or  in  reference  to 
-which  he  has  a  doty,  is  privileged,  if  made 
to  a  person  having  a  corresponding  interest 
or  duty,  although  it  contain  criminatory  mat- 
ter which,  without  this  privilege,  would  be 
slanderous  and  actionable.  And  this,  though 
the  duty  be  not  a  legal  one,  but  only  a  moral 
or  social  duty  of  imperfect  obligation. 

SembU  that  this  applies  also  when  this  com- 
mnnioation  is  made  to  a  person  not  in  fact 
having  such  interest  or  duty,  but  who  might 
reasonably  be,  and  is,  supposed  by  the  party 
making  the  communication  to  have  such  in- 
terest or  duty. 

Defendant  was  an  elector  of  the  borough  of 
F.  in  the  county  of  S.,  and  an  inhabitant  of 
F.  He,  with  several  hundred  inhabitants  of 
F.,  signed  and  transmitted  to  the  Home  See- 
retary  a  memorial  complaining  of  the  conduct 
of  plaintiff,  who  was  a  justice  of  S.,  during  a 
recent  election  of  a  member  of  Parliament 
for  F.  The  memorial  imputed  that  plaintiff 
had  made  speeches  inciting  to  a  breach  of  the 
-peace ;  and  that,  after  reading  the  Riot  Act» 
he  had  given  orders  to  a  man  to  strike  per- 
sons in  the  streets.  It  prayed  that  the  Sec- 
retary would  cause  to  be  made  such  an  inquiry 
as  ho  might  think  fit  into  the  conduct  of  plain- 
tiff; and  that,  on  the  allegations  being  sub> 
stantiated,  the  Secretary  would  feel  it  to  be 
his  duty  to  recommend  to  the  Queen  that  the 
plaintiff  should  be  removed  f^om  the  oommi»- 
aion  of  the  peace. 

Plaintiff  having  sued  defendant  as  for  a 
^     libel,  evidence  was  given  on  both  sides  re- 
spectively, to  establish  and  to  negative  ex- 
press malice.    The  jury  found  that  defendant 
acted  bonfl  fide. 

Held ;  that  defendant  was  entitled  to  the 
▼erdict  on  the  plea  of  Not  Guilty.  For  that, 
although  in  practice  the  advice  of  the  Keeper 
of  the  Great  Seal  be  generally  acted  upon  as 
to  the  removal  of  justices,  the  memorial  might 
be  considered  as  addressed  to  the  Queen 
through  the  Home  Secretary,  who  might 
himself  have  caused  the  inquiry  to  be  made, 


hare  communicated  with  the  Keeper  of  the 
Great  Seal,  and  have,  in  effect  recommended 
the  removal  of  plaintiff. 

The  defendant  had  pleaded  Not  Gutlty, 
and  a  jnstifieation  on  the  ground  that  the 
allegations  in  the  memorial  were  true  The 
plaintiff  gave  evidence  to  show  ezprestf  ma'*£e 
from  the  conduct  of  the  plaintiff,  he  also 
called  witnesses  to  prove  that  the  alleged 
facts,  which  took  place,  if  at  all,  in  a  town 
of  which  defendant  was  an  inhabitant,  were 
not  true.  The  defendant  called  witnesses  to 
prove  that  the  facts  were  true;  and  some  of 
these  witnesses  deposed  to  facts  which  had 
not  eome  to  defendant's  knowledge  before 
the  pablioation.  The  verdict  was  for  the 
defendant  on  the  first  issue,  on  the  ground 
of  privilege,  and  for  the  plaintiff  on  the 
second  issue. 

Held :  that  defendant  was  entitled  to  the 
costs  of  all  such  witnesses  called  by  him,  and 
the  plaintiff  was  not  entitled  to  the  costs  of 
any  witness.  For  that  the  defendant,  being 
entitled  to  the  general  costs,  was  entitled  to 
the  costs  of  all  such  witnesses  as  were  not 
called  exclusively  on  the  issue  on  which  he 
failed;  and  the  plaintiff  to  the  costs  only  of 
such  witnesses  as  were  called  exclusively  ou 
the  issue  on  which  he  succeeded :  and  that 
all  the  above  witnesses  wero  materiiU  to  the 
issue  of  Not  guilty,  though  their  evidencw 
was  also  material  to  the  issue  on  the  justifi- 
cation.   Harrinn  v.  27furA,  S4i 

2.  Nature  of  the  interest  or  duty  on  the  paj\ 
of  the  person  to  whom  the  communication 
is  made,  344.    Ante,  ]. 

8.  Statement  of  clerk  of  peace  to  Quartur 
Sessions. 

Whore,  in  an  action  for  libel,  defendant  in- 
sists that  the  publication  is  privileged,  it  is 
for  the  Judge  to  rale  whether  the  occasion 
creates  a  privilege.  If  the  occasion  creates 
such  privilege,  but  there  is  evidence  of  ex- 
press malice,  either  from  extrinsic  circum- 
stances or  from  the  language  of  the  libel 
itself,  the  question  of  express  malice  should 
be  left  to  the  jury. 

Defendant  was  deputy  clerk  of  the  peace, 
and  (under  stats.  2  A  8  W.  4,  c.  45,  ss.  bb, 
56,  6  A  7  Vict.  c.  18,  ss.  49,  54)  submitted  to 
the  quarter  sessions  his  account  of  the  ex* 
penses  of  fluting  the  register  of  county 
voters ;  and,  previously  to  this,  he  addressed 
a  letter  to  a  finance  committee  of  magistrates, 
explaining  why  he  had  taken  away  the  con- 
tract for  printing  from  the  plaintiffs  (who 
were  printers  whom  he  formeriy  employed  for 
the  purpose),  stating  therein  that  he  thought 
it  his  daty  to  report  the  circumstances,  "  par- 
ticularly as  the  character  and  conduct  of  tho 
persons  who  are  chiefly  employed  by  the 
county  as  printers  and  stationers  are  in« 
volved."     The   letter  then   stated  cironm- 
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stancM  to  show  that,  ma  appeaMd  from  a 
eomparisoii  wkh  terms  oflfewd  hy  other  print- 
ers, plaintiffs  had  deniaiklod  too  high  terms 
upon  grounde  not  sapported  by  ihck;  and  it 
eondttded :  '<  under  the  oironmotaiicef  I  have 
stated,  it  will  be  seen  l^at  I  had  no  altona- 
tive  hot  to  adopt  the  oonise  I  haro  taken, 
luther  than  sobrait  to  what  appease  to  have 
been  an  attompt  to  extort  a  eonsldorablo  snm 
from  ^e  county  by  misrepresentation.'' 

Held :  that  the  oecaaioa  was  privileged,  but 
tiicre  was  evidence,  from  the  language  of  the 
letter,  that  there  was  exprese  miUice.  That 
ft  was  a  question  for  the  Jury,  whether  there 
was  such  maliee  ,*  and  that  the  Judge  eould 
neither  nonsuit  nor  direot  a  vevdMel.  fw  the 
plaintiir.     Cooke  v.  Wildee,  828 

4.  Memorial  to  Secretary  of  Stato^  944. 
Ante,  1. 

5.  Communicfltion  by  mistake  to  tihe  wrong 
authority,,  344,  350.    An  to,  I., 

6.  Evidence  of  express  malice  in.  ynvU^ged 
document,  32&    Ante,  3. 

7.  Bxcese  of  crimination,  328.    Anto^  2h. 

n.  Halice. 

1.  Evidence  of  express  malice,  328.  Anto, 
1.3. 

2.  Truth  or  falaehoad  of  the  aHagatioa,.  M4. 
Ante,  I.  1. 

nr.  Questions  for  judge  or  jury. 

Privilege  a  question  for  the  Judge,  maliee  for 
the  jury,  328.    Anto,  L  3. 

IV.  Costs. 

Of  witnesaea  on  juatifleatioo,  theii  evideiice 
also  bearing  on  the  question  of  pi&Tilege, 
344.    Ante.  1. 1. 

DBFAULT. 
Judgment  by  default.    JcooxBirr,  L 

DBFAULTBJL 
On  Stock  Exchange,  999.    BAnrnupr,  TIL 

DBFENCK 

I.  On  equitable  groundt  r  generally. 

Must  be  such  that  the  commcy^  law  judgment 
will  do  complete  juadoe. 

Aetioa  oa  a  boiid  for  4M91»  oonditimed  to 
Indemnify  the  obligors  agaiaat  the  defaulte 
In  obaerranoe  by  one  G.  of  the  covenante  in 
an  indenture,  referred  to  in  the  eendtllon, 
whereby  C.  oovenanted  with  tha  ohligeea  of 
this  bond  to  repay  200W.  lent  him  on  mort- 
gage of  a  policy  af  inanranne,  to  keep  the 
policy  »p,  pay  tha  premiums,  and  pay  the 
interest  on  ihe  2(MH){.  Breaches  of  the  con- 
dition were  assigned,  inasmuch  as   G.  had 


not  paid  interest,  and  had  not  paid.  pi«BiiiBS^ 
and  defondantf  had  not  indemnified. 

Plea,  by  wajjs  of  eqnitabla  defenea.  That 
defendant  waa  auraty  foe  C.  only.  That  be 
had  offered  and  was  stiU  ready  to  pay  aU  that 
was  in  equity  due  to  the  obligees,  on  receiv- 
ing an  assignment  of  the  securities. 

On  demurrer^ 

Held :  that,  aasuming  that  tha  freta  antitled 
defendant  to  an  equitable  decree,  giving  him 
relief  on  condition  of  his  hereafter  paying 
what  was  due,  this  Court  eonid  pronounce  no 
such  decree;  and  that  a  plea  on  agnHahle 
grouoda  in  a  Court  of  law  waa  not  good, 
under  aect  83  of  The  Common  liaw  Pro- 
cedure Act,  1854,  ir  AIS  Tict.  e.  I2S,  unleaa 
diseloaing  facta  which  would,  in  equity,  antide 
Ae  dafendant  to  a  decree  auch  that  tha  aam- 
mon  hiw  Judgment  that  defendant  go  without 
day  would  do  complete  and  final  joaliea  be- 
tween the  pavtiea.    Wodehome  r.  FariebnAer^ 

17T 


n.  On  equitablfi  grounds :  particular  inataa^ 

1.  Bight  of  set-off  against  prine^ial  in  aetiom 
by  agea^  65«    Baskrvpt,  Y. 

2.  Plea  that  ctofbadant  a  anety  oSerad  to  pay 
aU  due  OB  aastgnment  of  aeaurUia%  ^77* 
Aate>  1. 

HI.  DisUnction  between  a  stotntory  defteea 
and  a  statutory  rule  of  evidence,  19&.    Coi.- 

UBI05. 

SBLIYBRT. 

When  to  ba  a  ooneanaftt  aat  with  paym^i^  7^ 
755.    BiLb  ar  IiAjkom,  L 

DBMAND. 

L  Whatfttals  show  oidj  aautantion  to  deaand 
poeaeasioB  of  goods,  227.    BASKfturT»  TL  2. 

IL.  Partieukra  of  demand. 
laei'oaae  q(,  after  judgment  by  debalt  and 
payaaaft^  30U    AMSSiwurr,  L 

DEBCXTRRAOB. 
L  Under  what  terms  not  payable  hy  eauigice. 

The  eonatgnee  of  a  bill  of  lading,  wirieh 
makes  the  goods  deliverable  to  him  orasaigaa 
« paying  for  the  said  gooda  as  per  charter- 
party,**  doea  not,  by  teking  the  gooda  at  tba 
destination,  make  himself  liable  to  pay  fcr 
demurrage  in  the  port  of  loading,  aeeordisg 
to  the  rate  stipulated  in  ^e  eharter-paitj ; 
though  there  be  an  express  atipulation  fiir  a 
lien  on  the  gooda  for  auch  demurraga. 

So  held  in  the  Exchequer  Chamber  en  ap- 
peal, affirming  the  judgment  of  the  Qasea'a 
Bench.     Smith  ^  SMrekin^,  589 

11.  In  particular  iiistaaoea,* 
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1.  Befassl  to  accept  and  pay  freight,  effect 

of,  7,  755.    Bill  of  Ladiho,  L 
a.  By  Bot  Acoepting  delivery  Id  nuonable 

time,  7,  756.    Bill  oi|^adin«,  L 

DEPUTT. 
L  When  liable  to  lame  peimlticB  «i  "prtnelpAl, 

808.    CoimTT  COUBT,  I. 
n.  Deputy  clerk  of  the  petee,  828.    Db»aica- 

Tioir,  L  3. 
IIL  Bonnd  baUiff'AMeiitaiit:  n^poasibiU^  of 

•beriff,  571.    BEsairr,  L 

DKVISB. 
Of  copyboTds. 
fees   on  surrender  and  .admittance,   913. 
COPTHOLD,  L  1. 

DIVFSBBNOES. 
Settlement  Of  «tock  jobbing  dlfftrences,  W9. 

3A)nEBVPT,  VII. 

DISOHABGE, 

I.  Of  Contract 

By  alteration  of  initniment,  83.   Biu»,  II.  1 . 

II.  Of  prisoner. 

SfTeet  of  opposing,  100.    Abbut,X  1. 

BISCOTBRT. 

See  Ihtebbooatobibs. 


DISCBEIION 

Of  Judge :  ezerelse  net  wvkiwetf,  WO.     Obb- 
TXOBABI,  IL  1. 

DISTANCE. 

How  to  be  measured. 

Stat  9  A  10  Vict  0.  05,  s.  126,  evaets  that, 
where  "the  plaintiff  dweU  more^tban  twenty 
miles  from  the  dbfenda^^"  actions  m#y,  at 
the  option  of  the  pUiBtOT,  be  brought  as  if 
that  Act  had  not  passed. 

Held:  that  the  dieUnc^  between  Uie  dwell- 
ings is  to  be  measured  iq^a  straight  line  from 
one  to  Ac  other  on  t»  herlMBtBl  plane, 
*  Lake  T,  Bntler,  W 

DISVBBSfl. 

On  goods  of  late  tenant  left  on  premises  for 
tithe  commutation  rent-charge,  740.  Labd- 
LOBD  Ajrn  Tebaht,  HI.  1. 


DISTRICT. 

Under  Public  Health  Aet,  471. 
Health,  IIL 


BOABD    OF 


DIVORCE. 
A  mene&  et  toro,  819.    Baboh  akd  Pebe,  1, 

DBAWEE. 
FBge  078.    Bills>  IV. 

DUES. 
When  incorporeiil  and  In  gross,  508.    Poob,  iL 

BASEUEKT. 

I.  Water  nglitik 

What  acts  aiv  ovidsBee  of  right  to  forca  water 
ovt  of  natiml  Into  wrtiSeial  wvlenwune. 
PlaintiffBud  deTendaat  occupied  contiguous 
portions  of  land.   For  more  than  forty  yesrs, 
and  aa  ftir  back  n  Itring  memory  went, 
the  oecnpitrs  of  plaintiff's  laad  had  been  in 
the  habit  of  passing  orer  defendant's  land  to 
a  brook  which  lay  on  the  other  side  of  that 
land,  and  of  damming  up  the  brook,  when 
necessary,  so  as  to  force  the  water  into  an 
old  artificial  watercourse  which  ran  across 
defendant's  land  to  plaintiff's  land.     They 
did  this,  fcr  the  purpose  of  sopplyiBg  their 
cattle  with  water,  whenoror  they  wanted  the 
water,  except  when  the  owners  of  deftwdant's 
land  vsed  the  water,  as  tbey  did  at  certain 
seasons  of  the  year,  for  irrigation. 

Held  that,  upon  this  eridence,  the  jury 
were  warranted  in  inferring  an  user  as  of 
right,  by  the  occupiers  of  plaintiff's  land,  of 
the  easemont  on  defendant^  land :  and  that, 
for  the  interruption  of  such  easement,  plain- 
tiff might  mainUin  an  action  against  defend- 
ant    £ee$ton  ▼.  ITeafe,  986 

II.  Right  to  support  of  surface,  80.    Mike,  L 

ELECTION. 

L  To  an  office :  plenarty. 
1.  Where  the  election  is  at  any  rate  not  colour- 
able. 

Mandansmto  the  Mayor,  Ac,  of*  mBniel- 
pal  borough,  reciting  that,  on  1st  NoTember, 
1854,  C.  and  S.,  two  councillors  of  a  ward, 
being  a  third  part  of  the  number  assigned  for 
the  ward,  were  in  turn  to  go  out  of  olfice,  and 
an  elodioB  ought  to  have  beea  hdd  for  the 
election  of  two  ceuncillors  -for  the  ward  ander 
Stat  5  A  6  W.  4,  0.  76;  but  that  an  elecUon 
was  held  on  the  1st  Norembor  ft»r  one  coun- 
MUoronly;  wberfcby  Ihe  <HBee  of  ene  conn- 
eiUor'isa8TMant;B«d  the  writ  oonauvded 
the  Mayor,  Ac.,  to  proceed  to  the  eleelion  of 
a  ooBBoiUor, 

Return :  That,  on  9th  Norember,  18&S,  8., 
being  a  councillor  for  the  ward,  was  elected 
mayor  for  a  year  and  until  his  successor 
should  hare  accepted  ottee ;  and  S.  then  ac- 
cepted the  ofice-of  Bsayor,  Ac,  and  held  It 
tai  «th  Nvrember,  1854, ivheahis  sueeessor 
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waa  elected  mayori  and  accepted  officci  Ac. ; 
and  S.  ceaied  to  hold  the  office  of  major ; 
and,  bj  reason  thereof,  S.  was  noty  on  1st 
November,  1854,  in  torn  to  go  out  of  office 
as  eonncillor ;  and  the  election  ought  not  then 
to  have  been  held  for  two  connciUors;  and 
that,  on  30th  Norember,  1854,  S.  was  duly 
elected  eonncillor,  and  afterwards  accepted 
that  office,  made  and  subscribed  the  declara^ 
tion,  and  from  thence,  eontinuallj,  held  and 
continued  to  hold,  and  did  still  hold  and  con- 
tinue in,  the  said  office ;  and  the  same  during 
all  the  time  had  been,  and  still  was^  fall  of  S. 
On  demurrer  to  the  return,  held  : 
That  the  election  of  8.  as  councillor  oo  .30th 
November,  1854,  was  at  aaj  rate  not  eolour- 
able;  and  there  was  therefore  a  plenarty; 
and  mandamus  did  not  lie ;  the  proper  mode 
of  questioning  the  election  being  by  quo  war- 
ranto.   Fro9t  ▼.  Cheater,  Mayor,  Ac,        631 

S.  Election  at  a  wrong  time,  531.    Ante,  1. 

n.  To  an  office :  remedy  for  bad  election. 
Mandamus  or  quo  warranto,  531.   Ante,  I.  1. 

IIL  Option. 

1.  To  treat  refusal  or  renunciation  as  a 
breach,  714,  729.  CEAnraB-PABTY,  IL  1. 
Bbbacb,  I. 

2.  To  sue  for  old  debt  on  partial  failure  of 
composition,  955.    Bankrupt,  L 

EMIGRATION. 

I.  Insurance  on  pasiage^money,  641.    AsavR- 

ANOB,  I.  2. 

II.  Obligations  on  shipowner,   041.     Absdr- 
AHCB,  I.  2. 

ENCUMBRANCES. 
Covenant   against   encnmbering:   Judgments, 

648.      COVENAHT,  I.  1. 

ENDORSEMENT. 

I.  Of  bills  and  notes,  238.    Bills,  L 

II.  On  writ  of  summons,  1019.    Attoritet,  I. 

EQUITY. 

I.  Equitable  defenee.    Bbpbrcb,  L,  IL 

II.  Equitable  interest    Libb. 

IIL  EquiUble  jurisdiction. 

1.  To  quash  writ  of  error,  399.  Error,  IL  1. 

2.  When  not  examinable  in  error,  399.  Er- 
ror, IL  1. 

3.  Equitable  jurisdiction  of  the  Court  over  its 
judgments,  301.    Akbkdkbrt,  I. 

EQUIVALENT. 

What  prevents  an  assignment  from  being  an 
act  of  bankruptcy,  955.    Babkrupt,  L 


ERROR. 
L  Qenerally. 

1.  Writ  at  onee  a  certiorari  and  a  coaiBis- 
sion,  399.     Post,  1,  IL 

2.  Record  under  control  of  court  below.  Grt- 
gory  v.  Cotterell,  583 

IL  Quashing  writ  of  error. 

1.  Equitable  jurisdiction  of  court  below. 

A  writ  of  error  was  sued  out  by  a  panoa 
convicted  of  a  misdemeanour  in  the  Quecn'i 
Bench ;  and  judgment  of  reversal  for  noo- 
joindcr  in  error  waa  entered  np  in  the  Ex- 
chequer Chamber.  Sabeeqnently  the  Qaeea'i 
Bench,  by  rule,  quashed  the  writ  of  error  ai 
having  been  improperly  iasued  for  the  par- 
pose  of  eifeoting  a  compromise.  The  writ  (^ 
error,  assignment  of  errors,  and  judgment  of 
'reversal  remained  upon  the  judgment  roll 
and  transcript;  and  below  them  an  eatiy 
was  made  of  the  rule  of  the  Queen's  Bench 
quashing  the  writ  cff  error.  The  prieooef 
sued  out  a  fresh  writ  of  error,  and  assigned 
errors  both  in  the  indictment  and  in  the  rale 
of  the  Queen's  Bench.  The  prosecutor  ob- 
tained a  rule  nisi  in  the  Exchequer  Cbaaber 
to  expunge  the  entry  of  the  judgment 

Hold:  that,  the  Court  of  Queen's  Bench 
having,  in  the  exeroise  of  its  equitable  jorie- 
diction,  quashed  the  first  writ  of  error  for 
matter  dehors  the  record,  that  writ  and  the 
judgment  under  it  were  both  void  and  goee, 
and  ought  not  to  remain  on  the  record :  that 
the  rule  of  the  Queen'a  Bench  being  for  mat- 
ters dehors  the  writ  was  not  examinable  ia 
error,  and  ought  not  to  appear  on  the  record : 
and  that  the  rule  to  expunge  the  judgmeat 
might  be  made  absolute  in  its  terms,  u  the 
writ  of  error,  on  which  it  was  founded,  was 
absolutely  avoided.  Aliter,  if  the  writ  of 
error  had  been  merely  voidable;  in  which 
case  the  rule  would  hare  been  miseonceired 
as  not  embracing  it     AUtyme  r.  The  Qnen, 

m 

2.  Effect  of  quashing  for  matter  dehors  the 
record,  399.    Ante,  1. 

31  What  proceedings  of  court  below  ought 
not  to  appear  on  the  record,  399.    Ante,  1. 

4.  Rule  to  expunge  judgment  in  error,  399. 
Ante,  1. 

5.  Diatinction   between  voidable  and  void 
writs,  399.    Ante,  1. 

IIL  Amendment  by  Judge  whose  ruling  is  ex* 
cepted  to,  571,  583.    BEnmr,  L  1. 

IV.  Bail  in  error. 

On  appearance   to   reYtise  oatlawiy,  809. 
Odtlaw. 

V.  Bringing  money  into  Courv 

On  appearance  to    reverse   ovtlawiy*  M9 
Outlaw. 


ERROR. 


EXTORTION. 
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VI.  Procedure:    in    qao    warranto,!.      Quo 

WAftRARTO,  II. 

VIL  Record  in  error. 
Form  of,  399.    Ante,  1. 

VIII.  Power  to  release  errori. 

When  it  does  not  extend  to  error  in  process 
of  oatlawrj,  309.    Outlaw. 

ESTOPPEL. 
By  conduct 
By  consenting  to  try  before  commissioner 
without  jury,  502.    Trial,  1  I. 

ESTREAT. 

Of  recognisances  at  sessions,  489.  Appbal, 
VI.  1. 

EVIDENCE. 

L  Distinction  between  a  statutory  defence  and 
a  statutory  rule  of  evidence,  195.  Colli- 
sion. 

IL  Burthen  of  proot 

1.  Of  value  or  of  want  of  ralue  for  endorse- 
ment, 238.    Bills,  I. 

2.  Of  expenses  of  recovering  penalty,  in 
action  against  informer  for  a  share,  182. 
Pbralty,  L  I. 

3.  Of  illegality  of  bond,  246.     Bovd,  L  1. 
ni.  Former  proceedings :  res  inter  alios  acta. 

Proceedings  in  action  by  tenant  when  not 
evidence  for  landlord. 

In  an  action  for  injuring  the  plaintiff's  re- 
versionary interest  in  a  several  fishery  in  an 
estuary  of  the  sea,  and  in  the  soil  of  the 
bottom  of  the  sea,  both  in  the  possession  of 
F.  as  her  tenant,  issues  were  taken  on  plain- 
tiff's  right  to  the  fishery  and  ownership  of  the 
soil.  The  controversy  was,  whether  the  soil 
belonged  to  plaintiff  or  to  0.  The  plaintiff 
gave  in  evidence  the  proceedings  in  an  aotion 
by  F.  against  G.  One  count  in  that  action 
was  for  injuring  F.'s  fishery  by  tearing  up  suil 
described  as  being  the  soil  of  the  nuw  plain- 
tiff, and  thereby  destroying  the  fish.  To  this 
there  was  a  plea  of  Not  guilty.  The  amount 
of  damages  was  referred;  and'the  arbitrator 
awarded  nominal  damages.  It  was  proved 
that  the  act  complained  of  in  that  action  was 
oommitted  in  a  port  of  the  same  estuary,  and 
that  the  soil  there  was  claimed  by  the  same 
title  as  the  soil  which  was  the  subject  of  the 
present  aotion,  and  that  the  defendant  in  the 
present  action  became  tenant  to  Q.  snbso- 
qnently  to  the  award.  The  proceedings  were 
admitted ;  and  plaintiff  had  a  verdict. 

Held :  that  they  were  hnproperly  admitted, 
the  award  not  being  evidence  of  reputation ; 
and  the  proceedings  not  being  admissible  for 
the  plaintiff,  who  was  not  a  party  or  showt 


to  be  a  privy  to  F.,  though  the  defendsnt  was 
privy  to  G.     Lady    Wenman   v.  MaekenMie, 

447 

IV.  Former  proceedings :  reputation. 

An  awaid  not  so  admissible,  447.    Ante,  III. 

V.  Admissions. 

By  tenant  for  years,  166.     Declaratioit,  I. 

VI.  Declarations  against  interest 
Doelaration  by  tenant  for  years,  166.    Db- 

CLABATIOir,  L 

Vn.  Hearsay :    communications    through  an 
interpreter. 
Admissibility,  729.    Brkach,  1. 1. 

VIIL  Course  of  business. 
Practice  to  aUow  payments  to  be  nsada  at 
bailiff's  office,  571,  588.    SiiBBirF,  I.  1. 
IX.  Discovery.    IirrBRBOQATonnt. 

EXCESS. 

Excess  of  oriminatioa  on  a  privileged  occasioo, 
328.    Defamation,  I.  3. 

EXCHANGE. 
Stock  Exchange,  990.    Bankrupt,  VII. 

EXECUTION. 

I.  Acts  done  colore  manditi,  571.  SHBRirr,  L 1. 

II.  Practice    to    allow    payments  at   bailiff's 
office,  571,  588.    Sherivp,  I.  1. 

III.  Payment   under  bailiff's    assistant,  571. 
Sheriff,  I.  1. 

rV.  Suspension  by  appeal,  291.    Appeal,  1 1. 

V.  Fieri  facias.    Fieri  Facias. 

EXECUTORS  AND  ADMINISTRATORS. 
Proceedings  in  action  brought  by  testator. 
What  the  executor  must  do  before  he  can 
attach  a  debt  due  to  judgment-debtor,  59. 
Attachment,  I. 

EXEMPTION. 
L  Generally. 
Ultimate  purpose  when  sufficient,  944.  Hioh- 
WAT,  VII. 

II.  From  turnpike  toll. 
Manure   exemption   in  turnpike  acts,  944, 
Highway,  VII. 


EXPENSES. 


See  Costs. 


EXTORTION. 
Remedy. 
1.  Action  for  money  received,  913.    Copt* 
BOLD,  1. 1. 
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EXTORTION. 


HABEAS  CORPUS. 


3.  When  not  waived  by  offer  not  aeeepted, 
913.    Copyhold,  1. 1. 

FACTORY. 
I.  Fencing  machinery. 
In  what  situation. 

Declaration  against  defendant  for  not  se- 
Aorely  fencing  a  shaft  while  in  metion,  oen- 
Irary  to  statato  (7  A  8  Viot  e.  15,  a.  ll)» 
««vhereby  plaintiff  was  injored.  Plea:  That 
the  shaft  was  not  near  to  where  children  or 
yonng  persons  were  liable  to  pass  or  be  em- 
ployed, and  was  so  placed  and  eitnated  in  the 
said  factory  that  there  did  not  exist  any  snch 
liability  to  injury  from  the  same  at  to  require 
•nch  fbnoing  as  in  tlM  dedarstion  men- 
tioned, while  in  motion ;  and  that  all  such 
liability  was  snffieientiy  guarded  againtt  by 
such  position  and  situation  of  the  said  shaft. 

Held,  on  demurrer,  a  bad  plea.  Dotl  y. 
Sheppardp  856 

n.  Negligence  in  fencing  machinery. 

1.  Defence  that  the  machinery  was  not  in 
motion,  849.    Action,  1. 1. 

2.  Defence  that  it  was  not  in  such  a  situation 
as  to  require  fencing,  850.    Ante,  L 

FALSE  IMPRISONMENT. 
See  IVFRisoHifBirr. 

FEES. 

On  Admittanees  to  copyholds,  913.    Copthoild, 
1.1. 

FENCING  MACHINERY. 
Pages  849,  856.    Action,  L  1.    Factort,  I. 

FERRY. 

L  Variation  of  termini,  546.    Traicvb. 

XL  Ezoeption    of  in    Watermen's  Act,  546. 
Thames. 

FINALITY. 
Of  Judgment 

1.  MisUke   how    remedied,   801.     Amrkd- 

MBHT,  L 

2.  Effect  of  lapse  of  time,  301, 306.    Ammd- 
MBHT,  I. 

FIERI  FACIAS. 

1.  Payment  under  to  baUiff's  assistant,  571. 
Sheriff,  1. 1. 

2.  Effect  of  seisure  on   apparent  possession, 
540.    Bahkritpt,  VL  1. 

FINE  ARTS. 
Exemption  from  rating,  553.    Poor,  III. 


FOREIGNER. 

Contract  with  agent  of  foreigner,  125.    AflKWi^ 
LL 

FRAUD. 
Statute  of  Frauds.    Statutr. 

FREIGHT. 

L  Contract  for  part  p^ment  in  adTancCy  309. 
Chabtbr-Pabtt,  IIL 


IL  Whether  payment  may  be  required  suasd- 
taneously  wiUi  delireiy*  7,  755.  Biiii.  cw 
Ladin«,  L 

m.  What  wages  not  dependent  thereon^  8S3. 
Sbippuo,  IY. 

GAMING. 

I.  Exemption  of  subscriptions  and  contribntiosis 
towards  prises  for  lawfU  games. 

Distinction  between  a  bet,  a  stake, 
contribution  to  a  prise,  263.  Amki 
IIL 

II.  Stock  jobbing,  999.    Barkrvft,  Vn. 
in.  Bee  also  Wagxr. 

GAOL. 


I.  Counties  and  boroughs. 

Contracts  as  to  sni^rt  and  mail 
borough  prisoners   in   county  grnaH, 
County,  L 

IL  Conveyanoe  of  prisoaess  to  gaoL 
Expenses  of  conveying  borough 
county  gaol,  459.    Courtt,  I. 

IIL  Look-up  houses. 
Oontribotion  of  borough  to  eooRty 
houses,  459.    Codrty,  L 


of 
4M. 


priMQ«n  l» 


■p 


GARNISHMENT. 

Serrke  of  attachment  only  befon  haiAiRytcy, 

1.  Of  judgment-debtor,  65.     Bavkrupt,  ▼. 

2.  Proceedings,  59.    Attacbmbrt,  L 

GOOD  F4ITH. 
See  Bo«A  Fxbrs. 


GOODa 

I.  Vesting  of  property  during  eovne  ef 
facture,  772.    Chattels,  I. 

IL  Special  damage  for  «oRrenioB»  772. 
TBLS,  I. 

ni.  Sale  of  goods.  Vbrwirs  asd  Pvrcba 


LAdsu 
of  writ 


HABEAS  CORPUS. 

preeeedingt  ^  nde  iasuai 


HABEAS  CORPUS. 


IMPLICATION. 
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Effeet  of  the  order  as  a  discharge,  100,  110. 
Arrbst,  I.  I. 

II.  Ad  MibjioiendaTD. 

1.  Where  sexsions  bare  improperly  distnissed 
appealii  291.    Appbal,  I.  I. 

2.  Discharge  under,  mandamus  to  hear  the 
case  when  issued  at  same  time,  291.  Ap- 
peal, 1. 1. 

III.  For  attendance  of  a  witness. 

Before  an  arbitrator,  591.    Arbitratiok. 


HARBOUR. 


See  Port. 


HEADING. 

Of  aflBdavit  made  before  there  is  a  oaose  in 
Court,  ?72.    Affidavit,  I. 

HEALTH. 
Public.    Board  of  Health. 

HIGHWAY. 
HiOHW  ITS  nf  General. 

I.  Sur.cyors. 

Local  Board  of  Health.    Board  of  Health. 

II.  Penalty  on  surveyors  for  non-repair.    Not 
applicable  to  turnpike  roads. 

A  summons  was  taken  out,  nnder  stat  5 
A  6  W.  4,  c.  50,  s.  94,  against  the  surveyors 
of  the  highways  of  the  township  of  G.,  on  a 
complaint  that  a  road  in  the  township  was 
out  of  repair.  At  the  hearing,  it  appeared 
that  the  road  was  a  turnpike  road.  The 
complainant  offered  to  prove  that  the  turn- 
pike road  trust  had  no  funds,  and  stated  fur- 
ther that  he  appeared  on  behalf  of  the  turn- 
pike road  trust.  The  justices  refused  to 
receive  any  evidence  apon  this  summons, 
aud  dismissed  the  complaint. 

On  a  motion  for  an  order  compelling  the 
magistrates  to  hear  the  summons :  Held,  that 
they  had  done  rightly;  and  the  order  was 
refused.     Begina  v.  Trafford,  967 

IIL  Obstructions  in  footpaths. 
By-law  requiring  removal  of  snow  from  fronts 
of  houses,  49.    Board  of  Hbaltb,  I.  1. 

IV.  Land  adjoining  a  highway. 

What  may  be  regarded  as  the  sides  of  a  road, 
629.    Post,  VIIL 

V.  Highway  rates. 

Power  of  Local  Board  of  Health  to  lay,  where 
the  districts  are  conterminons,  509.  Board 
of  Health,  II.  I. 

VI.  Interferenee  by  railways. 

The  sections  in  the  Clauses  Coosolidation  Aet 
when  sot  applieable,  618.    Bailwat,  L 

VOL.  V. — 42 


TuRirpiKB  Roads. 

VIL  Exemption  from  toll:  manure  and  soil  for 
improving  land. 
Though  i^  is  being  carried  not  for  immediate 

use  but  for  sale  as  manure. 

The  Bristol  Road  Act  (59  G.  3,  o.  xcv.)  ex- 
empts from  tolls  (by  sect.  40)  carts  employed 
in  carrying  "  mould,  dung,  soil,  marl,  manure, 
or  compost  employed  in  husbandry  for  ma- 
nuring or  improving  land."  Held :  that  this 
exemption  includes  soil  carried  by  the  owner 
to  be  deposited  in  a  place  belonging  to  him- 
self and  there  sold  for  the  purpose  of  its 
being  employed  as  manure  by  others. 

And  that  the  same  construction  is  applicable 
to  the  exemption  oontAined  in  stat.  5  J(  6  W. 

4,  e.  18,  8.  1.     Regina  v.  Fr€k«,  944 

VIIL  Toll-houses. 
What  are  "  sides"  of  the  road,  on  which  they 
mey  be  built. 
The  General  Turnpike  Act,  9  G.  4,  o.  77,  s. 

5,  authorizes  turnpike  trustees  to  build  toll, 
houses  and  enclose  gardens  for  them  on  the 
«  sides"  of  the  turnpike  road. 

Held :  that  this  power  is  limited  to  the  en- 
closure of  land  on  the  side  of  the  road  over 
which  the  public  hes  an  easement  for  passage, 
and  dof  s  not  extend  to  land  adjacent  to  the 
road  over  which  the  public  has  no  easement, 
though  the  land  be  unenclosed.  Beckett  v. 
Upton,  629 

IX.  Where  turnpike  road  trust  has  no  funds. 
Parish  liability  how  enforced,  967.   Ante,  H. 

HOUSE. 
Right  to  support,  30.    Mink,  L 

HUSBAND. 
See  Baron  and  Feme. 

ILLEGALITY. 
L  Illegal  distinguished  from  void  oonsideni^io. 
238.    Bills,  I. 

II.  Of  contract  with  directors  by  a  party  know- 
ing it  to  be  prejudicial  to  shareholdeis,  248, 
261.    BosD,  L  1. 

III.  Burthen  on  obligor  to  show  illegality  of 
bond,  248.    Bond,  1. 1. 

rV.  Interest  in  illegal  contracts,  99%  BAvr- 
bupt,  VIL 

V.  Illegal  stock  Jobbing  t^an0action8^  999. 
Bankrupt,  VII. 

VI.  As  between  principal  andr  agent,  999. 
Bankrupt,  VIL 

IMPLICATIOir. 

Of  variation  by  act  of  pariiamentf  wbtn  refused, 
138.    Cbbiiist. 
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JUDGMENT. 


IMPRISONMENT, 
L  The  arrest.    Arrest. 

II.  Cuntinuation  and  ending  of  the  imprUon- 
ment 

Where  prisoner  in  custodj  under  several  war- 
rants ii  discharged  on  Ilnbeas  Corpns  as  to 
some  of  thorn,  100.    Arrest,  I.  1. 

TIL  Action  for. 

1.  Six  months'  limitation  in  municipal  cor- 
poration net,  100.    Arrest,  1. 1. 

2.  Party  ordering  proceedings  to  be  taken, 
when  not  linble,  1 00.     Arrest,  I.  1.  , 

3.  Attorney  personally  directing  arrest,  100. 
Arrest,  1. 1. 

4.  Party  opposing  discharge  when  not  liable, 
100.    Arrest,  I.  1. 

6.  Jurisdiction  of  County  Coart:  mistake  in 
principle  of  aFvessing  damages,  607. 
Coumtt  Court,  IL  1. 

INDEMNITY. 

Indemnification  by  landlord  against  paramount 
charges,  746.    Landlord  aitd  Texant,  III.  1. 

INDICTMENT. 
:Page  1024.    Certiorari,  L  1. 

INFORMER. 

Action    againet  for    share    in    penalty,    182. 
iPesalty,  I.  1. 

INHABITANCY. 

1.  Intention  to  inhabit,  523.    Poor,  VIII. 

2.  See  also  1019.    Attornbt,  I. 

INSURANCE. 
'See  Assurance. 

INTEREST. 
L  Of  party. 
Trustee  with  a  beneficial  as  well  as  a  legal 
interest,  367.    Assiohmeht,  I. 

II.  In  chattels. 

Dispositio  do  intercsse  fatnro,  830.    Assion- 

IIEKT,  II. 

III.  Declarations  against,  166.  Declaration,  I. 


See  Burial. 


INTERMENT. 


INTERPRETER. 


Admissibility    of    conversation    through    the 
medium  of  an  interpreter,  729.    Breach,  1. 1. 

INTERROGATORIES. 
Under  Common  Law  Procedure  Act,  1854. 
L  What  the  applicant  muft  show. 


1.  Before  declaration. 

The  party  applying  for  leare  to  deliver  in- 
terrogatories under  The  Common  Law  Pn>- 
cednre  Aet,  1854  (17  k  18  Vict  c.  125,  a.  51), 
must  show  the  natare  of  hia  caae  ao  £ar  as 
to  enable  the  Judge  or  the  Court  to  form 
an  opinion  on  the  propriety  of  the  proposed 
interrogatories.  Where  the  plaintiff  aeeks  to 
delirer  interrogatories  before  declaring,  he 
must,  for  this  purpose,  do  more  than  produce 
an  affidarit  in  the  terms  preacf ibcd  bj  sect 
52,     Croomn  t.  Iforriton,  9S4 

2.  Coorae  of  proceeding  at  chamberay  984. 
Ante,  L 

IL  What  questions  may  be  asked:  adraBce- 
ment  of  interrogating  party's  ease. 

Under  The  Common  Law  Procedure  Act 
1854  (17  A  18  Viet  o.  125),  sect  Si,  inter- 
rogatories, the  answera  to  which  may  be  rea- 
sonably expected  to  procure  a  discorery  of 
what  will  advance  the  interrogating  party's 
case,  are  legitimate ;  and  it  is  not  an  objec- 
tion that  the  answen  may  be  expected  at  the 
same  time  to  disclose  the  interrogated  party*! 
ease.  Alitor  if  the  answen  may  reaAonably 
be  expected  to  relate  exelnsirely  to  tbe  case 
of  the  interrogated  party.   Whaieley  v.  Crme' 


ter, 


IRREGULARITY. 


L  Distingnished  firom  nullity,  399, 403.  Esroe, 
ILL 

IL  Waiver  of. 
Of  preliminaries,  where  there  is  a  general 
jnrisdiotion,  502.    Trial,  L  1. 

JOINT  STOCK  COMPANY. 
See  CoiiPANT. 

JOINT  TENANT. 

Admittance  of  joint  tenants,  913.    Copthold^ 
LL 

JUDGE. 

I.  Where  he  has  a  discretion. 

1.  His  exereise  of  it  not  reviewed,  690.  Cst- 
nORABI,  II.  1. 

2.  His  discretion  as  to  amendments :  whetbrr 
reviewable  in  bane,  497.  Amexovest, 
IL2. 

IL  Questions  for. 
Privilege  of  communication,  328.    Bepaia- 
TI05,  I.  S. 

JUDGMENT. 
I.  By  default 
When  and  how  set  aside,  after  payment  ia 
order  to  let  plaintiff  increaite  his  partiealsn 
of  demand,  301.    Amehdubvt,  L 


JUDGMENT. 
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IL  In  error. 
When  ezpanged,  399.    Erbob,  IL  1. 

III.  ProceediDgfl^upon. 

By  executor  »f  Jndgmont-creditor,  59.     Vt- 

TACHMBNT,  L 

IV.  Particular  model  of  enforoiug. 
Proceedings  ag»init  gamiaheo,  6S.     Bamk- 

RCPT,  y.    59,  Attachhbht,  L 

V.  Effect  as  encumbrances. 

2?ot  a  breach  of  covenant  not  to  eneumberi 
658.    Covenant,  L  1. 

JUDICIAL  ACT. 
What  is. 
Appointment  of  umpire,  40i.    ABBiTBAnoir, 
IV. 

JURISDICTION. 

I.  General. 

1.  How  far  preliminaries  may  be  waived, 
502.     Trial,  I.  1. 

2.  Of  commissioner  of  Nisi  Prius,  502. 
Trial,  I.  I. 

3.  Erroneous  consideration  of  collateral  mat- 
ters out  uf  the  jurisdiction  in  a  case  with- 
in the  jurisdiction,  697.  Coumtt  Coubt, 
ILL 

II.  Want  of. 

Magistrate  proceeding  without:  certiorari, 
49.    Board  or  Health,  L  L 

JURY.      • 
Questions  for. 
Express  malice,  328.    DBrAMATioir,  I.  S. 

JUS  TBRTIL 

Cannot  be  set  up  by  wrongdoer  against  party 
in  possession,  802.    CHATTEiy  IL 

JUSTICE  OF  THE  PEACE. 
L  Generally. 

1.  By  whom  and  how  appointed  and  super- 
seded, 344.    Depabation,  L  1. 

2.  How  far  subject  to  inquiry  by  Seeretaiy 
of  State,  344.    Defamation,  L  I, 

3.  Memorial  against,  344.    DBrAMAnoR,  L  I. 
IL  Jurisdiction. 

1.  Refusal  to  entertain  a  well  founded  objec- 
tion to  jurisdiction,  49.  Board  or  Health, 
L  1. 

2.  Decision  overruling  a  well  founded  objec- 
tion to  jurisdiction  after  hearing  it,  49. 
Board  op  Health,  L  1. 

III.  Rule  in  lieu  of  mandamus.    Makdamus, 
VL 

LAND. 

Bight  to  support  of  surface,  30.    Mixb,  L 


LANDLORD  AND  TENANT. 

I.  Effect  of  agreement  void  as  a  lease. 
lYhon  not  a  contract  by  intended  lessor  to 
give  possession. 

By  a  writing  not  under  seal,  signed  by  plain- 
tiff and  defendant,  plaintiff  agreed  to  take  of 
defendant  a  farm  at  a  yearly  rental,  "the 
tenancy  to  commence  from  the  29th  day  of 
September  next*  for  a  term  of  eight  yean, 
subject  to  a  lease"  to  be  drawn  up  by  de- 
fendant 

Held  that  there  was  no  contract  by  defend- 
ant to  give  plaintiff  possession  of  the  farm  on 
the  day  named ;  for  ihat  possession  was  to  be 
given  only  on  the  commencement  of  a  tenancy 
under  a  lease  for  eig;,ht  years,  and  this  agree- 
ment was  void  as  a  lease,  nnder  stat  SAO 
Vict  c.  106,  i.  3.    Drury  v.  MaeMimara,   612 

IL  Term. 

1.  Length  of  term  when  of  the  essence  of  an 
agreement  for  lease,  612.    Ante,  1. 

2.  Leases  in  possession,  648, 676.  Coyebaxt, 
LL 

IIL  Indemnification  against  paramount  charges. 

1.  What  declaration  does  not  show  the  right 
to  extend  to  stacks  lawfully  left  on  the  pre- 
mises after  expiration  of  tenancy. 

Declaration  alleged  that  plain  tiff  was  tenant 
of  a  farm  to  defendant  for  a  term  of  years, 
after  the  expiration  of  which  there  became 
due  and  payable  from  defendant  to  the  Eccle- 
siastical Commissioners,  money  in  respect  of 
a  tithe  commutation  rent  charged  on  the  farm 
and  land,  which  said  farm  and  land  was  liablo 
to  the  payment  of  the  rent,  as  defendant  knew : 
that,  defendant  having  neglected  to  pay  it,  the 
Commissioners,  according  to  the  provisions  of 
the  statute  (6  A  7  W.  4,  c.  71),  distrained  for 
it  a  stack  of  wheat  of  plaintiff,  then  lawfully 
being  on  the  farm  and  land,  and  afterwards 
sold  it,  in  satisfaction  of  the  sum  in  arrear, 
costs  and  charges;  and  plaintiff  was  deprived 
of  the  stack ;  yet  defendant,  though  he  had 
notice  of  these  several  matters  and  was  re- 
quested by  plaintiff  to  indemnify  him,  had 
not  indemnified  him. 

Held,  by  the  Exchequer  Chamber,  that  the 
declaration  showed  no  cause  of  action,  the 
facts  stated  creating  no  liability  on  the  part 
of  defendant  to  indemnify  plaintiffl  Oriffin- 
hooft  V.  DaubuXf  746 

2.  Tithe  commutation  rent-charge,  746. 
Ante,  1. 

IV.  Acts  and  declarations  of  tenant 

1.  Declarations  in  derogation  of  title  of  re 
versioner,  166.    Declaration,  I. 

2.  Proceedings  in  action  by  tenant  against  a 
third  person,  447.    Eyidbrcb,  IIL 

V.  Forfeiture  by  breach  of  covenant 

1.  What  not  breaches  of  covenants,  in  least 
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of  a  theatre,  for  nee,  impro7ement,  and  let- 
ting boxes  for  no  longer  period  than  one 
season,  648.    CovBsrAiiT,  L  1. 

2.  Judgments  when  not  breaches  of  oovenant 
against  mortgaging  and  enoambering,  648. 

COVBRANT,  I.  1. 

VI.  Forfeitare:  waiver. 

1.  By  reeelving  rent  thovgli  noder  protest, 
648.    CoTBiiAin',  I.  1. 

2.  How  many  forfeitures  are  waived,  646* 

COYBRAMT,  I.  1. 

VIL  Privily. 

1.  After  expiration  of  tenanoy,  when  not 
shown,  746.    Ante^  IIL  1. 

2.  See  also  Prititt. 

LEASE. 

See  CoYBRART.    Lardlord  ard  Tbrart. 

LIABILIT7. 
On  a  contingency,  384.    Barkbupt,  X. 


LIBEL. 


See  DBrAMATiOR. 


LICENSE. 

I.  Statutory. 

1.  Appeal  against  refhsal,  costs,  489.  Ap- 
pbal,  VI.  I. 

2.  To  work  boats  within  limits  of  watermen's 
act,  546.    Thambs. 

IL  At  common  law. 
Operation  of  assignment  of  goods  to  be  sab- 
seqaently  aoqaired  by  aasigDor,  830.    As- 

SIGRMBRT,  II. 

LIEN. 

I.  GeDerally. 
What  it  is  with  respeot  to  the  interest  given, 
65,  79.    Barkbupt,  V. 

IL  Equitable. 
On  debt,  not  gained  menly  by  aervioe  of 
attachoent  on  garnishee,  05.    Bamkbvpt, 
V. 

IIL  For  demurrage,  589.    DssniBBAOB,  L 

LIGHT. 
Admiralty  regulations  as  to  exhibition  of  lights, 

195.      COLLISIOR. 

LIMITATION. 

Of  aetions :  bar  of  six  calendar  months  afler 
the  fact  committed. 

1.  When  an  illegal  imprisonment  is  to  be 
considered  to  have  ended,  100.  Akbbst, 
LI. 


2.  Under  Municipal   CorporaUon  Act,  seeL 
133,  100.    Abrbst,  L  1. 

LITERATD&B. 

Exemption  of  literary  society  from  rates,  151 
POOB,  IIL 


LOCK-UP  HOUSES. 


See  Gaol. 


MACHINERY. 
Fencing.    See  Factobt. 

MALICE. 

Express  malice,  question  for  jury,  328.    Boa- 
MATI05,  L  3. 

MALICIOUS  PROSECUTION. 
Page  697.    Courty  Court,  IL  1. 

MANDAMUS. 

L  Peremptory  in  first  instance. 

To  enter  continuances  and  hear  appeal,  whei 
peremptory  in  first  instance,  291.  Appbal, 
LI. 

n.  When  issued  by  Court  without  motion. 

Where  Court  discharges  prisoner  on  Habeas 
Corpus  on  ground  of  his  appeal  against  a 
conviction  having  been  impropcriy  disal- 
lowed, 201.    Appeal,  I.  1. 

III.  When  it  does  not  lie. 

To  elect  to  an  office  where  there  is  a  plenarty 
at  any  rate  not  colourable,  531.  BLBcneiR, 
LI. 

IV.  Return. 

Election  of  councillor  under  special  cireum- 
stances,  531.    Electiox,  L  1. 

V.  In  parttenlar  instances. 

1.  To  registrar  of  Pbarmaeeutlcal  Sode^  te 
make  up  registef,  138.     Chekist. 

2.  To  enter  continuances  and  hear  appeal 
291.    Appeal,  I.  1. 

VL  Rule  in  lien  of  mandamua. 

1.  What  fonnal  defect  in  rule  no  answer  to  a 
rule  to  enforce  it  by  distress,  974.  Poob, 
IV.  L 

2.  What  not  decided  on  summaiy  applicatien, 
974.    PooB,  IV.L 

MANOR. 
Copyholds,  913.    Coptbold,  1. 1. 

MASTEK 

1.  Of  sbip :  wages,  883.    Shippirg,  IV. 

2.  Registered,  419.    Shippiro,  L  1. 
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MINE. 
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MASTER  AND  SERVANT. 

t.  Intimidation  of  workmen. 
Notice  of  appeal,  291.    Appeal,  I.  1. 

Xr.  Liability  of  servant  to  third  persons. 
For  bills  accepted  in  his  own  name,  978. 
•     Bills,  IV. 

MAXIMS. 

1.  Licet  dispoeitio  de  intercsse  faturo  sit  inatilis, 
tamen  potest  fieri  declaratio  prsBcedens  queo 
sortiatnr  effeetam  interveniente  novo  acta, 

830.      ASSIONSIBSIT,  II. 

2.  Expressio  unius  est  escluaio  altarios,  I,  7. 
Quo  Warranto,  II. 

3.  Proxima  causa  non  secunda  spectator,  195. 
CoLLisiox.    849,  Action,  I.  1. 

4.  In  pari  delicto  potior  est  conditio  defendentis, 
248,  261.     BoxD,  I.  1. 

5.  Utile  per  inutile  non  yitiatur,  272.  Affi- 
davit, I. 

6.  Quicquid  solvitur  in  modum  soWontij,  648. 
Covenant,  I.  1. 

7.  Benignfc  faciendss  sunt  interpretation es  nt 
res  magis  valeat  quara  pereat;  et  verba  inten- 
tion i,  non  e  contra,  debent  inservire,  978. 
Bills,  IV. 

6.  Quodlibet  acccssorium  sequitur  naturam  sui 
principalis,  772.     Chattels,  I. 

MAYOR. 
See  Municipal  Corporatiok. 

MEASUREMENT. 
Of  distances,  92.    Distance. 

MEMORANDA. 
Pages  488,  764. 

MILITJA. 

For  what  purpofes  a  militiaman  Is  ft  soldier, 
695.     Poor,  IX.  1. 

MINE. 

I.  Right  to  support  of  surface. 

WhAt  reservation  is  not  in  derogation  of  the 
prim&  faoie  right. 

Declaration  charged  that  G.  occupied  build- 
ings, the  reversion  belonging  to  plaintiff;  and 
that  plaintiff  was  entitled  to  have  the  building 
supported  by  the  contiguous  mines  under- 
ground :  but  defendant  wrongfully,  careless- 
iji  negligently,  and  improperly,  and  without 
leaving  proper  and  sufiioient  support  in  that 
behalf,  worked  coal  mines  contiguous  to  and 
under  the  buildings,  whereby  the  foundations 
of  the  buildings  were  weakened  and  the 
buildings  were  injured,  and  the  ground  on 
which  they  stood  gave  way.  Also  that  de- 
fendant, being  tenant  of  closes  of  which  the 


reversion  belonged  to  plaintiff,  wrongfully, 
carelessly,  negligently,  and  improperly,  and 
without  leaving  proper  and  sufficient  support 
in  that  behalf,  worked  coal  mines  contiguous 
to  and  under  the  closes,  and  took  away  coals 
and^arth  out  of  the  mines,  whereby  the  sur- 
face of  the  closes  gave  way.  To  the  damage 
of  plaintiff's  reversion. 

Plea:  that,  before  tbe  committing,  Ac,  and 
before  plaintiff  had  any  interest  in  tbe  build- 
ings or  closes,  A.  was  seised  in  fee  of  the  land 
on  which  the  buildings  were,  ai\,d  of  the  closes, 
and  of  the  mines :  und,  by  deed,  granted  to 
B.  in  fee  the  lands ;  the  mines  of  coals,  with 
free  leave  and  liberty  to  sink,  work,  and  win 
the  same,  and  to  drive  drifts,  make  water- 
gates,  or  use  any  other  way  or  ways  for  the 
better  and  more  commodious  working  and 
winning  the  same,  excepted  and  reserved  to 
A.,  his  heirs  and  assigns,  A.  satisfying  and 
paying  to  B.,  his  heirs  and  assigns,  treble 
damages  for  such  loss  or  damage  as  should  be 
sustained.  And  that,  by  the  deed,  A.  cove- 
Dkntod  that  he,  bis  heirs  and  assigns,  would 
pay  to  B.,  his  heirs  and  assigns,  treble  the 
damages  sustained  by  reason  of  the  digging, 
working,  sinking,  breaking  of  ground,  and 
way  leave,  or  other  matter  or  thing  used  or 
exercised  in  working  or  leading  coals.  That 
A.'s  right  to  the  mines  and  working  came  by 
assignment  to  defendant,  who  worked  the 
mines,  and  did  acts  necessary,  needful,  and 
convenient  for  the  working,  and,  in  so  doing, 
caused  the  damages,  doing  no  unnecessary 
damage,  the  acts  being  necessary  for  the 
working,  sinking,  digging,  and  winning  the 
mines;  and  defendant  did  the  said  acts  care- 
fully, diligently,  skilfully,  and  properly,  and 
according  to  the  course  and  practice  of  mining 
used  and  approved  of  in  the  county  where 
the  mines  were  situated,  and  not  wrongfully, 
carelessly,  negligently,  or  improperly;  de- 
fendant being  ready  to  pay  to  plaintiff  da- 
mages according  to  the  covenant :  which  acts 
were  the  acts  complained  of. 

Held,  on  demurrer,  a  bad  plea,  the  occupier 
of  the  surface  having  a  primSL  facie  right  to 
the  support,  and  the  deed  not  authorizing 
any  working  in  derogation  of  such  a  right 

Plaintiff  also  replied  that  the  works  done 
were  not  necessary  for  the  working,  and  not 
done  carefully,  skilfully,  or  properly,  or  ac- 
cording to  the  custom  of  the  county.  It  was 
shown  that  defendant  had  not  in  fact  left 
supports,  and  that  damage  had  accrued  there* 
from,  but  that,  if  defendant  was  not  bound  to 
leave  supports,  the  work  was  necessary  for 
winning  all  the  coal,  and  properly  oxecnted ; 
and  it  was  attempted  to  show  that,  some 
years  after  the  execution  of  the  deed,  it  had 
become  customary  to  win  all  the  coal  withoat 
leaving  supports. 

Held,  that  the  plaintiff  was  entitled  to  the 
verdict,  the  defendant  being  bound  to  leav^ 
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gapportv,  and  therefore  the  worke  not  having 
been  properly  executed ;  and  the  custom  at 
the  time  of  executing  the  deed  being  the 
custom  to  which  the  plea  must  be  understood 
to  refer. 

Plaintiff  also  new  assigned  foraots  done  in 
excess  of  the  rights  shown  by  the  plea.  Held, 
that  be  was  entitled  to  a  verdict,  the  working 
without  leaving  supports  being  an  aot  not 
authorized  by  the  deed.   Smart  v.  Morton,  30. 

II.  Provisions  as  to  mode  of  working. 

1.  Reference  to  custom  means  custom  at  what 
time,  30.    Ante,  I. 

2.  What  are  not  works  properly  executed,  30. 
Ante,  L 

III.  Compensation. 

Provisions  for,  to  what  acts  they  extend,  30. 
Ante,  I. 

MISTAKE. 
L  Offset 
In  particulars  of  demand :  how  set  right  after 
judgment   by  default  and   payment,  301. 
Amicmdhbnt,  L 

II.  Of  Court. 

1.  Of  Judge  in    estimating  damages,   697. 
County  Court,  II.  I. 

2.  In  drawing  up  rule,  when  and  how  cor- 
rected, 095.    Arditratiox,  II.  1. 

III.  Correction. 

Mistake  in  promissory  note  corrected  by  me- 
morandum before  issuing,  23S.    Bills,  I. 

IV.  In  addressing  criminatory  oommunicaUon 
to  wrong  authority,  344,  350.  Dbfamation, 
1.1. 

MONEY. 

I.  Illegally  received,  999.    Bankrupt,  VII. 

II.  For  whom  received,  999.    Bankrupt,  VIL 

MONEY  RECEIVED. 
Action  for. 
To  recover  excess  of  foes  and  fines  extorted 
by  steward  on   admittance,  913.     Copt- 
bold,  I.  I. 

MORTGAGE. 
(  oven  ant  not  to  mortgage  or  encumber. 

Effect  of  suffering  judgments  as  collateral 
securities,  648.    Covenant,  I.  I. 

MOTHER. 
Bee  Poor.    Parent  ans  Child. 

MUNICIPAL  CORPORATION. 

I.  Elections. 

When  not  merely  eoloarable,  531.    Elbc- 
noH,  L  1. 


IL  Mayor. 

Effect  of  election  as  mayor  upon  the  ofice  of 
councillor,  531.    Election,  L  1. 

III.  Councillor. 

Elected  mayor  during  his  last  year  of  ofEf« 
as  councillor :  at  what  time  he  goes  fwt  at 
•office  as  councillor,  531.    Election,  L  1. 

rV.  Burgos*  list 
Penalty  for  not  signing,  182.     Penaltt,  L  L 

V.  Delivering  np  of  corporation  books. 

Form  of  warrant  of  commitment,  100,  II!. 
Arrest,  I.  1. 

VI.  Administration  of  justice. 

Expenses  of  borough  prisoners  and  proseea* 
tions,  459.     County,  I. 

VIL  Contracts  as  to  gaols. 

Contract  for  support  and  maintenani^e  of 
borough  prisoners  in  county  gaol ,:  what  in- 
cluded in  support  and  maintenance,  459* 
County,  L 

VIII.  Contribution  to  county  expenses. 

1.  Conveyance  of  borough  prisoners,  459. 
COUNTT,  I. 

2.  Prosecutions  of  borough  offender,  459. 
County,  I. 

3.  Lock-up  houses,  459.    County,  I. 

IX.  Acts  by  :  authority  and  satisfaction. 

1.  Minutes  directing  proceedings  to  be  taken, 
100.    Arrest,  I.  I. 

2.  Opposing  discharge  of  person  arrested, 
100.    Arrest,  I.  1. 

X.  Action  by. 

To  recover  share  of  penalties,  182.  Penalty, 
LI. 

XI.  Actions  against  ^ 

For  false  Imprisonment,  100.    Arrest,  L  L 

MURDER. 

Removal  of  indictments  and  Coroner's  inquisL 
tions,  1024.    Certiorari,  L  1. 

NAVIGATION. 

I.  Admiralty  regulations  as  to  exhibition  of 
lights. 

1.  Accident  occasioned  by  breach,  195.  Coi«> 
lision. 

2.  Distinction  between  a  defence  and  a  mk 
of  evidence,  195.    Colusion. 

II.  Sailing. 

What  going  out  of  harbour  constitutes  a  sailing 
on  the  voyage,  209.   Cbarter-Partt,  IIL 

ILL  Negligence. 


NAVIGATION. 


OUTLAW. 
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Righto  and  liabilities  where  both  parties  are 
to  blame,  195.    Collisiox. 

n^  Charter-party.    Chartbr-Partt. 
V.  See  also  Soippino. 

NECESSARIBS. 
For  what  a  wife  may  pledge  her  husband's 
credit 

Necessary  proceedings  for  a  divorce,  819. 
Bakon  and  Fkvr,  I. 

NEOLIGENCE. 

I.  Accident  partly  occasioned  by  party's  own 
negligence. 

1.  Where  his  negligence  is  directly  contribu- 
tory, 195.     C0LLIH105. 

2.  Where  it  is  only  indirectly  contributory 
and  the  other  pnrty  might  haro  avoided  the 
accident,  195.     CoLLisio?r. 

3.  EQect  of  the  injury  being  occasioned  by 
the  plaintilT'ii  own  wilful  act,  849.  Action, 
LI. 

II.  In  particular  instances. 

1.  Of  factory  owner  in  not  complying  with 
Factory  Act,  856.     Factory,  L 

2.  In  receiving  crossed  check,  765.  Bills, 
VII.  I. 

3.  Of  contractor  with  local  board  of  health, 
115.    Actios,  YII. 

4.  In  navigating  vessels,  195.     Collibiok. 

NISI  PRIUS. 

Coromis3ioncr*s      general     jurisdiction,     502. 
Trial,  I.  1. 

NOTE. 
Promissory.     Bills  or   Excbahgb  and  Pro- 

IIISSORY  NoTKS. 

NOTICE. 

I.  Judicial  notice. 

Not  of  probability  of  war  in  a  certain  event, 
714.    Chartbr-Partt,  IL  I. 

II.  Allegation  of. 

When  it  docs  not  show  a  liability,  746.  Land- 
lord AND  Tenant,  III.  1. 

m.  Id  particular  instances. 

1.  Of  action.    Action,  VIL 

2.  Of  appeal.    Appeal,  I. 

NULLITY. 

Distinguished  from  irregularity,  399, 403.    Br- 
rob,  II.  I. 

NURTURE. 
Pftge  892.    Pour,  X.  1. 


OFFICE. 

Remedies. 

Mandamus  or  Quo  Warranto,  531.     Eleo« 
TION,  L  1. 

OFFICER. 
L  Liability  to  penalties. 

Assistant  clerk  of  County  Court,  808.  Count* 
Court,  I.  1. 

IL  Registered  officer,  797.    Action,  III. 

OPTION. 
See  Election,  IIL 

OUTLAW. 

Reversal  of  outlawry. 
Appearance,  practice,  and  pleading. 

Defendant  was  outlawed  on  a  judgment 
entered  against  him  for  6000/.  for  money  bor- 
rowed. He  then,  as  appeared  by  the  record, 
came  into  Court  by  attorney,  and  assigned 
error  in  fact  (in  the  award  of  the  exigent 
and  allocatur  exigent)  on  the  judgment  of 
outlawry,  and  prayed  reversal  of  that  judg- 
ment 

Plaintiff  demurred  to  the  assignment  of 
error;  and  defendant  joined.  Afterwards, 
plaintiff  pleaded,  puis  darrein  continuance, 
to  the  assignment  of  error;  and  showed,  by 
the  plea,  that  the  judgment  was  entered  up 
on  a  warrant  of  attorney  given  by  the  defend- 
ant, by  which  warrant  plaintiff  authorized  the 
attorney,  in  defendant's  name  and  as  h\i  act 
and  deed,  to  sign,  seal,  and  execute  a  release 
in  the  law  to  the  plaintiff  of  all  and  all  man- 
ner of  error  and  errors,  writ  and  writs  of 
error,  and  all  benefit  and  advantages  thereof, 
and  all  misprisions  of  error  and  errors, 
defects  and  imperfections  whatsoever,  had, 
made,  committed,  done,  or  suffered,  or  to  be 
bad,  made,  committed,  done,  or  suffered,  in, 
about,  touching,  or  concdming  the  judgment, 
or  in,  about,  touching,  or  concerning  any 
writ,  warrant,  process,  declaration,  plea, 
entry,  or  other  proceeding  whatsoever,  of  or 
any  way  concerning  the  same.  The  plea 
then  stated  that,  after  the  joinder  in  demur- 
rer, the  attorney  had,  under  and  in  execution 
of  the  power,  by  deed,  in  the  name  of  defend- 
ant and  as  his  act  and  deed,  remised,  released, 
Ac,  to  plaintiff,  all  and  all  manner  of  error, 
Ae.  (following  the  power),  and  particularly 
touching  the  exigent  and  allocatur  exigent, 
and  the  judgment  of  outlawry.  The  replica- 
tion set  out  the  warrant  and  release.  Demur- 
rer.   Joinder. 

Held :  1.  That  the  warrant  of  attorney  did 
not  authorise  a  release  of  error  in  the  process 
of  outlawry ;  and  the  plea  puis  darrein  cou- 
Unuance  was  therefore  bad. 

2.  That  the  plaintiff  could  not  object^  to 
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tbe  assignment  of  errors  on  the  record,  that 
the  defendant  was  shown  by  such  record  to 
bare  appeared  by  attorney,  and  was  not 
shown  to  have  given  bail,  paid  money  into 
Goart,  or  satisfied  the  principal  judgment, 
such  objections  being  applicable  only  to  the 
practice  of  the  Court  as  to  allowing  the  ap- 
pearance, and  the  plaintiff  here  having,  by 
tbe  course  of  pleading,  treated  the  defendant 
as  properly  in  Court. 

But  the  Court  made  absolute  a  rule  to  set 
aside  the  proceedings  in  error,  on  payment 
of  "all  costs  by  the  plaintiff.  Solomon  v. 
Oraham,  309 


OVERSEER. 


See  Poor. 


OWN  ACT. 
Page  849.    Action,  1. 1.    195,  Collision. 

OWNER. 

I.  Apparent  ownership,  227.    Bankrupt,  VI. 
2. 

II.  Registered,  419.    Shippiko,  I.  1. 

PARENT  AND  CHILD. 

I.  Settlement  of  children.    Poor,  YII. 

II.  Sepsration  of  children  from  mother,  S92. 
Poor,  X.  1. 

PARTICULARS. 
Of  demand.     Demand. 

PASSAGE-MONEY. 
Insurance  on,  641.    Assurance,  I.  2. 

PASSENGER. 

I.  Representation  to  him  by  time  tables,  860. 
Carrirr,  I.  1. 

II.  Passengers  Act,  1852,  541.     Assurancb,  I. 
2. 

PAYMENT. 

I.  How  it  operates. 

According  to  the  intent  of  the  party  paying 
it,  though  the  party  receiving  protests  that 
he  receives  it  according  to  a  different  in- 
tent, 648.     COYENANT,  I.  I. 

II.  Conditional. 

By  eomposition  billa :  revival  of  old  debt  on 
dishonour  of  ono  of  ihem,  965.  Bank- 
rupt, I. 

Til.  Mode  and  manner. 

1.  When  to  be  a  concurrent  act  with  delivery. 
It  755.    Bill  op  Lading  I. 

2.  Under  compulsion,  913.     Coptbold,  I.  1. 


3.  Under  protest,  913.    Copthold,  L  1. 

4.  By  judgment-debtor  to  bailiff's  assiftant, 
571.    Bheripf,  L  1. 

PAYMENT  INTO  COURT. 
On  appearanee  to  reverse  outlawry,  309.     Oo 

LAW. 

PEACE. 

Breach  of  the  peace. 

Right  of  private  individual  to  direct  constable 
to  do  his  duty,  188.    Arrest,  IL 

PENALTY. 

L  How  person  entitled  to  part  recovers  it  fnMB 
the  informer  who  has  received  the  whole. 

1.  AcUon  for  money  received:  evtdenee. 
By  Stat.  5  4i  6  W.  4,  e.  76,  a.  48,  an  over- 
seer neglecting  to  sign  the  burgess  list  of  a 
borough  is  liable  to  a  penalty  of  502.,  to  be 
recovered  by  any  person  suing  within  thre« 
calendar  months :  and  the  monoy  so  reeovered, 
after  payment  of  the  costs  and  expenses  at- 
tending the  recovery  is  to  be  paid  and  sp. 
portioned,  one  moiety  to  the  person  sniaf. 
tho  other  moiety  to  the  treasurer  of  the 
borough. 

Defendant  recovered  a  penalty  again«t  an 
overseer,  with  taxed  costs  as  between  party 
and  party,  and  received  the  amount 

Held  that,  in  an  action  against  defendant 
by  the  Corporation  for  money  bad  and  re- 
ceived, it  was  sufficient  primd  facie  fur  tbe 
Corporation  to  prove  the  recovery  and  receipt 
of  the  penalty  and  the  taxed  costs;  and  that, 
in  default  of  proof  by  the  defendant  of  extra 
expenses,  the  plaintiffs  were  entitled  to  a  ver- 
dict for  half  the  penalty.  Sancick,  3iay*r^ 
Ac,  V.  Qanf,  152 

2.  Deduction  of  extra  expenses,  1S2.    Ante, 
1. 

II.  Action  for. 

Against  assistant  clerk  of  County  Court,  80& 
County  Court,  L 

III.  In  particular  instances. 

On  overseer,  for  not  signing  bnrgess  lis^  ISl 
Ante,  I.  1. 


PERFORMANCE. 

Refusal  ante  diem,  714.    CaARTBR-PARrr,  IL 
1.    729,  Breach,  L  1. 

PETITIONING  CREDITOR. 
His  debt,  955.    Bankrupt,  L 

PHARMACEUTICAL  SOdSTT. 
See  Chbhist. 
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PLACE. 

▲negation  by  the  word  "  thereupon/'  188.    Ab- 
IUE8T,  II. 

PLEA. 

I.  Conetraetion. 

"  Thereupon''  vrhen  equivalent  to  "  then  and 
there/'  IBS.    Arrest,  II. 

II.  Defences  admissible  under  General  Issue. 
Plaintiff's  breach  of  admiralty  regulations, 

195.    Collision. 

III.  Equitable  defence.    Defence,  L,  II. 

IV.  Particular  pleas. 

1.  Addition  of  another  joi^t  maker  to  a  joint 
and  several  promissory  note,  83.  Bills, 
ILL 

2.  That  defendant  caused  plaintiff  to  be 
afrested  by  a  constable  at  the  time  of  a 
breach  of  the  peace  committed  in  his  sight, 
188.    Arrest,  IL 

3.  To  action  for  freight  in  advance,  plea  non- 
compliance with  condition  that  ship  was 
seaworthy,  209.    Chartbb-Pabty,  III. 

4.  To  account  stated,  gaming  consideration 
for  L  0.  U.,  263.    Akendmbnt,  IIL 

6.  That  defendant  a  surety  offered  to  pay  all 
due  on  receiving  assignment  of  secnriUes, 
277.    Defence,  I. 

6.  That  machinery  from  its  position  did  not 
require  fencing,  856.    Factobt,  L 

7.  Bankruptcy  and  certificate,  884.  Bank- 
BUPT,  X. 

8.  That  defendants  interfered  with  a  way  in 
execution  of  statutory  powers,  618.  Rail- 
way, I. 

9.*  Dissolulionofcontractby  war,  714.  Chab- 
tbr-Pary,  IL  1.    729,  Breacb,  L  1. 

10.  That  the  g«odji  were  barguned  and  sold 
at  a  price  to  be  determined  by  way  of 
wager,  904.    Wager,  I. 

11.  That  plaintiff  was  injured  through  his 
own  miRConduct  and  not  through  defend- 
ant's negligence,  849.    Action,  L  1. 

PLEADING. 

I.  Allegations  of  time  and  place. 
Effect  of  the  word  "thereupon/'  188.  Arrest, 
IL 
IL  Defects  cured  by  pleading. 
Irregular  appearance  to  reverse  outlawry, 
309.    Outlaw. 

III.  Repleader. 
Whether  there  ought  to  be  repleader  or  judg- 
ment, 746,  754.    Landlobd  and  Tenant, 
IIL  1. 

PLENARTY. 
Pags  531.    Election,  1. 1. 
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L  Overseers  of  the  poor :  penalties. 
For   neglecting    to  sign   burgess  list,   ]b2 
Penalty,  1. 1. 

II.  Rateable  property ;  tolls  and  dues. 
What  evidence  shows  qnayage  dues  to  be 
incorporeal  and  in  gross,  and  so  not  rate  • 
able. 

The  borough  of  S.  extended  along  a  part 
of  the  shore  of  the  harbour  of  S.  On  the 
shore,  within  the  borough,  were  quays  and 
wharfs:  (I)  occupied  by,  and  the  property 
of,  the  Corporation ;  (2)  the  property  of  the 
Corporation,  occupied  by  their  lessees  under 
indentures  reserving  to  the  Corporation  the 
right  to  enter  and  take  all  dues  payable  to 
the  Corporation,  with  a  covenant  by  the 
lessee  not  to  allow  the  landing  or  shipping 
of  goods  until  the  dues  payable  to  the  Cor- 
poration should  be  satisfied  ;  (3)  the  property 
of  B.  The  only  mode  of  landing  goods  in 
the  borough,  or  shipping  them  from  the 
borough,  was  by  using  one  of  these  three 
olasses  of  quays  or  wharfs.  For  all  goods  sn 
landed  or  shipped,  by  meansi  of  quays  or 
wharfs  of  any  of  the  three  clasises,  the  Cor- 
poration received,  by  immemorial  usnge  the 
origin  of  which  was  not  known,  dues,  some- 
times  called  *'  town  dues  and  quayage,"  some- 
times "  quayage"  only. 

Held,  on  a  case  empowering  the  Court  to 
draw  inferences  of  fact:  that  it  appeared  thni 
the  dues  were  not  paid  in  respect  of  the  use 
of  land,  but  were  incorporeal  and  in  gross ; 
and  that  neither  the  Corporation,  nor  any  one 
to  whom  the  dues  were  let  by  the  Corpora- 
tion, was  rateable  to  the  poor  in  respect  of 
any  part  of  the  dues.  Lewi*  v.  Sicaiitea, 
Ov«rteer§f  503 

III.  Exemption  of  societies  for  purposes  of 

science,  Ac,  exclusively. 
Not  where  science,  Ac,  used  only  as  a  means, 

amongst  others,  of  promoting  general  cle- 

▼atioD. 

The  Working  Men's  Educational  Union  was 
founded,  as  appeared  by  a  statement  annexed 
to  a  report  published  by  the  Union,  with  the 
object  of  supporting  the  efforts  variously  put 
forth  for  the  elevation  of  the  adult  operative 
population,  as  regarded  their  physical,  intel- 
lectual, moral,  and  religious  condition :  and, 
by  the  fundamental  laws  of  the  Union,  such 
elevation  of  the  working  classes  was  stated  to 
be  the  object  The  means  appeared  to  be ; 
encouraging  the  delivery  of  popular  literary 
and  seienUfio  leetnres,  the  preparation  of 
diagrams  and  other  aids  to  lectures,  the 
formation  of  popular  lending  libraries  and 
mutual  instruction  classes:  the  publications 
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recognised  were  to  be  free  from  party  poli- 
tics, unsectarian,  bat  nffinning  the  inspira- 
tion of  Scripture,  aod  the  doctrine  of  recon- 
eilement  to  God  through  Christ.  The  report 
referred  to  affiliated  societies,  and  to  the 
reports  of  correspondents;  from  which  it 
appeared  that  at  meetings,  held  ander  the 
sanction  of  a  correspondent,  discussions  took 
place  on  questions  relating  to  eoastitutional, 
social,  and  international  polities,  and  on  ab- 
stinence from  alcohol ;  and  the  report  of  the 
Union  gave  reasons  justifying  such  discus- 
sions. Among  the  subjects  of  lectures  were 
some  directly  religious,  and  involving  the 
differences  between  Protestants  and  Koman 
Catholics,  and  the  differences  between  Chris- 
tians and  Mahometans.  Other  lectures  were 
upon  subjects  entirely  literary,  or  scientific, 
or  relating  to  the  fine  arts. 

Held :  that  this  was  not,  within  the  mean- 
ing of  Stat  6  A  7  Vict.  o.  36,  s.  1,  a  « society 
instituted  for  purposes  of  science,  literature, 
or  the  fine  arts  exclusively  ,*"  and  that  there- 
fore there  was  no  exemption  from  rate  in  re- 
spect of  bouses  occupied  by  the  Society  for 
carrying  its  purposes  into  effect:  inasmuch 
as  the  promotion  of  science,  literature,  and 
the  fine  arts  was  not  the  direct  object  of  the 
institution,  but  only  a  means,  among  others, 
for  effecting  the  general  elevation  of  the 
physical,  intellectual,  moral,  and  religious 
condition  of  the  working  classes.  Scoti  r. 
SL  Martin  in  the  Fieldi,  Ocerteert,  558 

rV'.  Form  of  rate. 

1.  Must  show  by  (ntrinsic  evidence  for  what 
purpose  it  is  made. 

A  rate  made  in  fact  for  the  relief  of  the  poor, 
but  which  does  not  show  by  intrinsic  evidence, 
either  by  the  heading  or  by  something  in  the 
body  of  the  rate,  for  what  purpose  it  is  made, 
is  void ;  and  this  Court  discharged  a  rule  in 
lieu  of  a  mandamus  to  order  justices  to  issue 
their  distress  warrant  to  levy  such  a  rate. 
Quare,  whether  a  rate  for  the  relief  of  the 
.  poor,  duly  headed,  in  which  the  description 
of  property  rated  is  "land,  Ae."  be  valid. 
The  Court  would  not  decide  this  on  motion, 
but  made  absolute  a  rule  ordering  the  justices 
to  issue  their  distress  warrant  to  levy  such  a 
rate.  Reginn  v.  Eauiern  C»«fi<tM  Railway 
Companyf  974 

2.  ^Vhether  "land,  Ac,"  is  aralid  descrip- 
tion, 974.    Ante,  I. 

3.  Remedy  for  defects  in  form,  974.    Ante,  1. 

V.  Rate  :  appeal  against. 

When  the  proper  remedy,  974.    Ante,  IV.  1. 

VI.  Rate :  levy  by  distress. 
Notwithstanding  what  defects  in  rate,  974. 

Ante,  IV.  1.  ^ 

VI L  Mother's  settlement:  bastard. 


Mother's  settlement  how  long  kept:  death  ef 
mother. 

Under  stat  4  A  5  W.  4,  e.  76.  s.  71,  a 
bastard  child,  whose  mother  has  arquiied  a 
settlement  different  from  the  birth  settlement 
of  the  child,  and  then  died  whilst  the  child  is 
under  sixteen,  keeps  the  settlement  of  the 
mother  till  attaining  the  age  of  sixteen.  J2e-* 
gina  v.  Sutton  Lt  Brailetf  814 

VIIL  Casual  poor. 

When  his  residence  becomes  snch   that  he 
becomes  removable. 

Pauper,  having  met  with  an  accident  in  the 
parish  of  C.  which  rendered  him  helpless,  was 
taken  into  the  workhouse  of  the  Union  of 
which  C.  was  a  part,  and  there  remained  for 
seven  years,  the  effect  of  the  accident  having 
in  the  interval  (it  did  not  appear  at  what  pre- 
cise time)  ceased  sufficiently  to  malte  him 
capable  of  removal,  and  he  having  since  be- 
come permanently  disabled  by  chronic  rheu- 
matism, aggravated  by  the  aecideoL 

Held :  that  he  was  removable  to  the  parish 
of  his  settlement,  as  being  chargeable  to  C. 

And  that  it  made  no  difference  that,  at  the 
time  of  the  accident,  he  was  virtually  resi- 
dent in  a  third  parish  and  irremovable  th^kce 
under  stat.  9  A  10  Vict.  c.  6fi.  Rtgima  v. 
Cuekfield,  52} 

IX.  Removability. 

1.  Exclusion  of  time  of  service  as  a  soldier: 

militia  men. 

The  proviso  in  stat  9  ft  10  Viet  c.  6«,  s.  1» 
that  the  time  during  whieh  any  person  shall 
be  serving  lier  Msjesty  as  a  soldier,  marine, 
or  sailor  shall  be  excluded  from  the  compu- 
tation of  the  time  a  residence  for  which 
creates  irremovability,  applies  to  the  time 
during  which  a  person  is  serving  as  a  militia 
man.    Hortonf  0ftr9eer»,  v.  Letds,  Qrencen, 

59d 

3.  Of  a  person  who  would  be  irremovable 
from  a  third  parish,  523.    Ante,  VIIL 

X.  Removability:  children. 

1.  What  separation  from  mother  makes  child 
within  age  of  nurture  removable. 

Three  legitimate  children,  two  above  the 
age  of  seven  years  but  below  the  age  of 
sixteen  years,  and  one  under  the  age  of  seven 
years,  were  resident  with  their  mother,  a 
widow,  in  the  parish  of  K.,  the  settlement  of 
mother  and  children  being  in  the  parish  of 
C.  The  mother  neglected  her  children,  and 
was  unable  to  support  them.  At  the  instance 
of  a  relative,  they  were  taken  to  the  work- 
house of  N.  and  there  maintained  by  the 
palish  of  N.,  the  mother  remaining  out  of  tht 
workhouse  in  N.  After  the  children  had  re- 
mained in  the  workhouse  separate  from  the 
mother  for  three  months,  an  order  was  ob- 
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tained  for  their  remoral  to  0.  On  appeal,  the 
Seesions  confirmed  the  order,  inbjeot  to  »  ease 
stating  the  abore  facta,  and  finding  that  the 
admiision  of  the  children  into  the  workhonee 
was  vith  th^  oonient  of  the  mother  and  with 
the  immediate  qbject  of  relieving  the  child- 
ren .  and  that  it  was  in  every  way  most  bene- 
ficial to  them  to  be  removed  thither;  and  that 
the  ultimate  object  of  their  admissicn  was 
their  removal  to  their  place  of  settlement 

Held,  by  Lord  Campbell,  C.  J.,  Wightman 
and  Crompton,  Ja,  that  stat.  9  A  10  Vict.  c. 
66,  8.  3,  did  not  apply,  both  because  the 
children  were  not  at  the  time  of  the  order 
residing  with  the  mother,  and  because  she, 
being  chargeable  in  respect  of  the  relief  given 
to  the  children,  might  herself  have  been  law- 
fully removed  from  N.  And  that,  though  the 
eh  lid  under  the  age  of  seven  could  not  have 
been  removed,  if  the  etfeet  had  been  to  sepa- 
rate it  from  the  mother  so  as  to  deprive  it  of 
Che  benefit  of  nurture,  il  was  removable,  the 
mother  being  unable  to  afford  it  nurture, 
and  the  separation  l>eing  bonft  fide  brought 
about  for  the  benefit  of  the  child.  AlHm',  if 
the  separation  had  bean  mali  fide  or  colour- 
able. 

Coleridge,  J.,  dissentients,  holding  that  all 
three  children  must  be  considered  as  in  law 
still  residing  with  the  mother,  as  their  sepa- 
ration de  facto  from  her  was  brought  about 
by  the  parish  officers  of  N.  with  the  ultimate 
object  of  a  removal  from  N.,  and  therefore 
eould  not  be  made  available  by  thtm  in  sup- 
port of  it,  however  good  their  motives  might 
have  been.  And  that  the  eonsent  of  the 
mother  was  inoperative,  and  therefore,  the 
child  under  nurture  was  not  removable. 

Bat  ho  agreed  that  the  elder  two  of  the 
ehildreu  were  removable,  on  the  sole  ground 
that  the  mother,  being  chargeable  in  re- 
spect of  the  relief  given  to  her  children, 
might  herself  have  been  removed.  Regina 
T.  Comh;  892 

2.  Children  above  age  of  nurture  removable 
if  mother  chargeable,  892.    Ante,  1. 

3.  Separation  from  mother  bonft  fide  for 
benefit  of  child,  892.    Ante,  1. 

4.  Separation  from  mother  with  ultimate 
object  of  removal  to  settlement,  ^92. 
Ante,  1. 

PORT. 
Dues. 
When  incorporeal  and  in  gross,  508.  Poor,  IL 

POSSESSION. 

L  Jas  tertii  when  not  available,  802.    Chat- 
tels, IL 

II.  By  a  wrongdoer,  how  far  it  extends,  540, 
540.    Bankrqpt,  VL  1. 


III.  Effoct  of  wrongful  seizure  under  a  fl.  fa., 
640.    Barkbitpt,  VL  L 

POWER. 

I.  Construction  generally. 

Distinction  between  an  enlarging  power  and 
a  restrictive  covenant,  648.  Covenaiit, 
LI. 

II.  Joint  powers. 

When  to  be  exercised  by  all  in  each  others, 
presence,  404.    Arbitratior,  IV. 

III.  Execution. 

Showing  authority  on  faoe  of  proeeedingb, 
9/4.    Poor,  IV.  L 

PRACTICE. 

See  the  following  titles : 
AfriOAYrr.  Ambndmbrt.  Arbitratior.  Ar- 
rest. Attorret.  Bail.  Capias.  Cer- 
tiorarl  Com  vox  Law  Procedure  Acts. 
Costs.  Courtt  Court.  Creditor. 
Debts.  Debtor.  Declaration.  De* 
rENCB.  Error.  Executiov.  Habbab 
Corpus.  Imprisokmert.  Interrooato  • 
ribs.  Irrbgularitt.  Judge.  Judo- 
mert.  Mandamus.  Notice.  Outlaw. 
QuoWarrahto.  Rbiirdy.  Rule.  Sbt- 
0pp.  Sheripp.  Tender.  Trul.  Waiter* 
Wajibant.    Witness. 

PREFERENCE. 
Fraudulent,  999.    Bankrupt,  VIL 

PRELIMINARIES. 
Waiver  by  conduct,  502.    Trial,  L  1. 

PRESUMPTION. 

That  a  party  having  two  warrants,  one  of  which 
is  bad,  acts  under  the  good  one,  100,  111. 
Arrest,  L  1. 

PRICE. 
Determination  by  way  of  wager,  904.  Waobb,  L 

PRINCIPAL  AND  AGENT. 
See  Agent. 

PRINCIPAL  AND  SURETY. 
See  SuRBTT. 

PRIVILEGE. 

Privileged  communication,  328, 844.    Dbfajca 
TION,  I. 

PRIVITY. 

I.  Of  estate,  166, 176.    Declaration,  L 

II.  1.  In  cases  between  landlord  and  tenants 
740.    Landlord  and  Tenant,  III.  1. 
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PRIVITY. 


RECEIVER. 


2.  Landlord  wben  not  privy  with  tenant,  447. 
Etioexcr,  III. 


PRIZB. 


See  Qasiixo. 


PROCEDURE. 

Common  Law  Procedure  Acts.     Comov  Law 
PiioceDURX  Acts. 

PROHIBITION. 

When  it  does  not  lie. 
To  county  court,  for  erroneously  taking  into 
consideration  collateral  matters  not  within 
jurisdiction,  697.    County  Court,  IL  1. 

PROMISSORY  NOTE. 

See    Bills  op  Exchamgx    aitd    Pbomxssort 
Notes. 

PROMOTIONS. 
Pages  488,  764. 

PROPERTY. 
[.  In  articles  in  process  of  construction. 

1.  When  it  Tests  as  the  huilding  proceeds, 
772.    Chattels,  I. 

2.  What  loose  and  appropriated  articles  fol- 
low the  principal,  772.    Chattels,  I. 

II.  Transfer  hy  deed. 

When  it  vests  before  assent,  867.    Assigx- 
UKxr,  L 

PROTEST. 

1.  When  it  does  not  qualify  the  intent  with 
which  money  is  paid,  648.    Cotekart,  L  1. 

2.  Payment  under  protest,  918.    Copthold,  L 
1. 

PROVIDENT  SOCIETY. 
See  SociBTT. 

PUBLIC  HEALTH  ACT. 
See  Board  op  Health. 

PUBLIC-HOUSE. 
See  Ale-Housb. 

PURPOSE. 

Ultimate. 

When  sufficient  to  bring  a  matter  within  an 
exemption,  944.    Highwat,  VII. 


QUAYAGE. 

Dues  when  incorporeal  and  in  gross,  508.  Poor, 
II. 


QUO  WARRANTO. 

I.  When  the  proper  remedy. 

Where  the  eleetion  impeached  is  at  any  rate 
not  colourable,  531.    Elbctios,  L  1. 

II.  Error. 

The  provisions  respecting  etror  in  The  Codk 
mon  Law  Procedure  Act,  1852,  do  not  ap- 
ply to  informations  in  the  nature  of  qoo 
warranto.     Begina  v.  Scale,  1. 

RAILWAY. 

L,  Interference  with  roads. 
To  what  the  sections  in  the  Railway  Clauses 

Consolidation  Act  do  not  apply ;  object  ct 

special  act 

The  sections  of  The  Railway  Clanses  Coa- 
solidation  Act,  1845  (8  A  9  Vict  c.  20),  with 
respect  to  the  crossing  of  roads,  or  other  in- 
terference therewith,  are  applicable  to  the 
interference  with  roads  incidentally,  and  do 
not  apply  where  the  object  of  the  special  Act 
is  to  change  the  nature  of  that  road. 

Therefore,  where  a  special  Act,  incorporat- 
ing The  Railways  Clauses  Consolidation  Act, 
1845,  authorized  the  alteration  of  a  public 
line  of  tram  road  into  a  railway  to  be  worked 
by  locomotive  power,  the  promoters  were  held 
to  be  not  bound  by  sect  53,  before  interfering 
with  the  tram  road  for  this  purpose,  to  erect 
and  maintain  a  substituted  tram  road  eqoallj 
convenient  Tanner  v.  South  Walee  ^atVroy 
Company,  61 S 

II.  Liability  of  Company  in  respect  of  conrey- 
ance  of  passengers,  860.    Carbibr,  L  1. 

RATE. 

L  Generally. 

Necessity  for  showing  the  purpose  on  the  face 
of  the  rate,  974.    Poor,  IV.  1. 

II.  Particular  rates. 

1.  Highway  rate.    Highway,  Y. 

2.  Poor-rate.    Poor,  II.— VI. 

3.  Special  district  rates,  471.  Board  op 
Health,  IIL 

RATIFICATION. 

Opposing  discharge  not  a  ratification  of  arresty 
100.    Arrest,  1. 1. 

RECEIPT. 
Qualified. 

Qualification  when  inoperative,  648.    OovB 
XABT,  I.  1. 

RECEIVER. 

Of  crossed  checlc. 
Questions  for  the  jury,  765.    Bills,  VIL  L 


RECOGNISANCE. 


RULE. 
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BECOGNISANCB. 
L  How  long  in  force,  291,  299.    Appbal,  I.  1. 

II.  Power  of  sessioDS  to  estreat,  489.    Appeal, 

VI.  1. 

III.  In  particnlar  instanees. 

1.  On  rcmoTal  of  indictment  by  eertionri, 
690.    Cbrtiobabi,  II.  1. 

2.  To  prosecute  appeal,  291.    Appbal,  I.  1. 

REFERENCB. 
Bee  Abbitratioit. 

REFUSAL. 

I«  To  accept  cargo,  by  refusing  to  pay  freight 
for  part  delivered,  7,  755.  Bill  op  Ladixg, 
I. 

II.  Wben  not  acted  on  as  a  renunciotion,  714. 
Charter-Pa UTY,  IL  1.    729,  Breach,  L  1. 

III.  Appeal  against  refusal  of  license,  4S9. 
Appeal,  VI.  1. 

REGISTRAR. 
Mandamus  to  make  up  register,  138.    Chemist. 

REGULiB  GENERALES.     ' 

Hil.  T.  16  Vict.  8.  Costs  on  lower  scale,  950. 
Costs,  L 

RELATION. 
Page  999.    Bankrupt,  YIL 

RELEASE. 
Of  errors,  309.    Outlaw. 

REMEDT. 
L  Statutory. 

Wben  eumulatire,  849.  Actiob,  L  1.  489, 
Appeal,  VL  1. 

IL  In  particular  instances. 

1.  Plea  or  cross  action,  209.  Charter- 
Partt,  IIL 

2.  What  Is  not  a  waiver  of  tbe  tort,  65. 
B  AX  erupt,  V. 

S.  By  proceedings  against  garnishee,  65. 
Bankrupt,  V. 

4.  For  refusal  to  accept  cargo,  in  tbe  nature 
of  demurrage,  7,  755.    Bill  or  LABnro,  I. 

5.  By  lien,  or  by  action  on  implied  contract, 
589.    Dbmubragb,  I. 

6.  Mandamus,  or  quo  warranto,  531.  Elec- 
tion, I.  1. 

7.  Where  County  Court  Judge  in  assessing 
damages  acts  upon  considerations  not 
within  Jarisdiction,  697.     Countt,  L 

6.  For  formal  defects  in  poor-rate,  974. 
Poor,  IV.  1. 


REMITTER. 
Of  creditor  to  original  rights,  955.  Bankrupt,  L 

RENT. 

Waiver  of  forfeiture  by  receiving  rent,  648. 
Covenant,  I.  1. 

RENUNCIATION. 

By  a  refusal,  acted  on  as  such,  714.    Crarter- 
Party,  II.  1.    729,  Breach,  1. 1. 

REPAIRS. 
Liability  of  owner,  419.    Shipping,  L  1. 

REPRESENTATION. 

By  railway  companies  in  their  time  tables,  860. 
Carrier,  I.  1. 

REPUTATION. 
See  Evidbxce,  IV. 

REPUTED  OWNERSHIP. 
Page  540.    Bankrupt,  VL  1. 

RESIDENCE. 
Page  1019.    Attorxet,  L 

RES  JUDICATA. 

Between  whom  admissible  in  evidence,  447. 
Evidence,  III. 

RESPITE. 
Of  appeal,  291.    Appeal,  L  1. 

REVENUE. 
Stamps.    Stamp. 

REVERSIONl^R. 

Declarations  in  derogation  of  his  title,  166* 
Declaration,  L 

REVOCATION. 
Of  assignment  to  a  trustee,  367.    Asbionhext,  I. 

ROAD. 
See  Hiohwat. 

RULE. 
L  Amendment. 
At  how  late  a  stage,  695.    Arbitration,  II.  I 

II.  In  lieu  of  mandamus.    Mandamur,  .VL 

IIL  RegulsB  Generales.    Regulje  Qenerales. 

IV.  Of  sessions. 

As  to  notice  of  appeal,  291.    Appeal,  1. 1. 

V.  Of  Stock  Exchange,  999.    Bankrupt,  VIL 
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SCIENTER. 


SHIPPING. 


SCIENTER. 

I.  As  regards  waiver  of  forfeitures,  648.    Cotb- 
XAirr,  I.  1. 

II.  When  not  enough  to  raise  a  liability,  746. 
Landlord  akd  Tenant,  III.  1. 

SCIENTIFIC  SOCIETY. 
Exemption  from  rates,  558.    Poob,  IIL 

SEAL. 

When  not  essential  to  the  ralidity  of  a  contraot 
Djr  a  oorporation,  400.    Company,  I. 

SECRETARY  OF  STATE. 

I.  His  office  and  duties,  844,  352.    Defama- 
tion, L  1. 

IL  Memorial  to,  844.    Defamation,  1. 1. 
IIL  Allowance  of  bj-law  by,  49.    Boars  of 


Health,  I.  1. 


SECURITY. 


I.  Who  is  a  creditor  baring  security  and  not  a 
lien,  65.    Bankropt,  V. 

II.  For  costs.    Costs,  V. 


SEIZURE. 
Page  607.    Assurance,  L  1. 

SESSIONS. 
I.  Oeuerally. 

For  what  purposes  a  standing  court,  489, 495. 
Appeal,  VL  1. 

XL  County. 

Contribution  by  borough  to  expenses,  459. 
County,  I. 

IIL  Practice,  291.    Appeal,  L  1. 

IV.  Costs. 

Estreating  recognisances  for  non-payment, 
489.    Appeal,  VL  I. 

V.  Estreating  recognisances. 

1 .  For  what  forfeitures,  489.    Appeal,  VL  1. 

2.  At  what  sessions,  489.    Appeal,  VL  1. 

8.  Without  notice  to  party,  489.    Appeal, 
VLL 

SET-OFF. 
L  Oenerally. 

1.  Ayailable  only  in  the  way  pointed  out  by 
statute,  639.    Tender,  L 

2.  Cannot   be   rejoined  to  replication  to  a 
plea  of  tender,  639.    Tender,  L 

8.  Reduction    of    debt    below     20/.,    950. 
Costs,  I. 


IL  Between  particular  persons. 

1.  As  between  agent  of  Tendor  and  the 
Tondee,  65.    Bankrupt,  V. 

2.  As  between  assignees  of  bankrupt  wairing 
the  tort  and  rendee  who  has  wrongfaUy 
removed  the  goods,  65-    Bankrupt,  V. 

SETTINQ  ASIDE  PROCEEDINOS. 

Setting  aside  judgment  by  default  after  pay- 
ment,  with  a  view  te  increasing  the  paitiea- 
lars  of  demand,  301.    Amendment,  L 

SETTLEMENT. 
I.  Of    differences    on    illegal    contracts,  999. 


Bankrupt,  VIL 
IL  Of  poor.    Poor,  VII. 

SHERIFF. 
I.  Responsibility  for  acts  of  bis  officers. 
I.  For  acts  of  baililT's  assistant  in  bailiff's 
absence. 

The  bailiff,  to  whom  the  sheriff  had  giren 
his  warrant  to  execute  a  fi.  fa.,  sent  a  bailiff's 
assistant  to  execute  it  in  the  bailiff's  abscnoe, 
which  was  done. 

Held,  in  the  Exchequer  Chamber,  on  a  bill 
of  exceptioDS,  that  a  ruling  of  the  Judge  at 
the  trial  that  the  sheriff  was  answerable  for 
this  act,  as  being  done  by  colour  of  the  war- 
rant, was  correct. 

The  judgment-debtor  paid  the  amouat  at 
the  office  of  the  boiliff,  who  held  the  wamal, 
in  (he  absence  of  the  bailiff,  to  an  assistant 
of  the  bailiff,  authorized  by  the  bailiff  to  re- 
ceive the  money.  This  assistant  did  not  pay 
it  over  to  the  bailiff;  ond  the  sheriff  nerer  in 
fkct  received  the  money. 

Hold,  in  the  Exchequer  Chamber,  on  a  bill 
of  exceptions,  that  a  mliag  of  the  Judge  at 
the  trial  that  a  payment  under  sneb  eircun* 
stances  was  good  as  against  the  sheriff,  and 
satisfied  the  writ,  was  correct.  Qrtgorg  r. 
CoHertU,  571 

2.   For    payment    by  judgment. debtor  te 
bailiff's  assisUnt,  571.    Ante,  1. 

IL  See  also  Fieri  Facias. 

SHIPPING. 
L  Authority  of  master  to  bind  owner. 
1.  When  registered  owner  must  hare  sane- 
tioned  the  captain's  appearing  to  be  iku 
captain. 

Action  for  goods  sold  and  delirered,  woik^ 
labour,  and  materials.  Plea,  Kerer  indebted. 
Plaintiff  proved  that  he  supplied  the  goods 
and  did  the  work  to  fit  out  the  ship  P.,  Ihea 
in  London  in  dock.  That  the  orders  were 
given  by  T.,  who  appeared  on  the  register  as 
master,  and  that  defendant  appeared  en  the 


SIiIPPING. 


STATUTES. 
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register  as  owner.  Some  eTtdenco  web  given 
from  wbieb  it  might  be  inferred  that  T.  was 
appointed  by  defendant.  Defendant  proved 
that  be  had  agreed  to  sell  the  P.  to  one  G. : 
that  T.  was  appointed  master  by  G.,  and  gave 
the  orders  for  G. ;  and  that  defendant  after- 
wards resumed  possession  of  the  vessel. 

The  Judge  directed  the  jury  that,  if  T. 
aeted  as  master  with  defendant's  privity  and 
eonsent,  and  the  goods  were  boni  fide  sup- 
plied on  the  credit  of  the  owner,  defendant 
was  liable ;  and  that,  though  defendant's 
evidence  was  believed,  he  was  not  conclu- 
sively entitled  to  a  verdict.  On  a  bill  of  ex- 
ceptions, 

Held :  that  defendant  was  not  liable  for  the 
goods  ordered  by  T.  unless  he  had  sancUoned 
T.'s  appearing  to  be  kit  captain  acting  for 
him,  and  the  goods  were  supplied  on  the 
faith  of  T.'s  being  so;  and,  consequently, 
that  the  direction  was  wrong. 

Qucere,  whether  the  prima  facie  authority 
of  the  capUin  of  a  ship  in  dock  in  London, 
extends  to  order  repairs,  the  owner  being  no 
Ckrther  distant  than  Livei^ool?  Mitcheeon 
V.  Oliver,  *!• 

2.  As  to  distanee  from  the  owner,  419.  Ante, 
1. 

II.  Obligations  of  shipowner  to  his  passengers. 
Under  the  Passengers  Act,  1852,  641.  Assur- 

AMCB,  I.  2. 

III.  Passage-money. 

Insurance  on,  641.    Assurahos,  I.  2. 

IV.  Wages. 
Wages  of  master. 

The  rule  of  marine  law  that  wages  depend 
on  the  earning  of  freight,  does  not  apply  to 
the  waees  of  the  master,  ffawkiru  v.  Tun- 
«K,  883 

y.  Demurrage.    Dxmubbagr. 

VL  Shipbuilding. 

Vesting  of  the  property  during  the  progress 
of  the  work,  772.    Chattbls,  L 
VII.  Bee  also  Bill  of  Ladixq.     Cbabtrrt 

Party.    Navioatiok. 


SLANDER. 


See  Drfaxatior. 


SNOW. 


By-law  with  respect  to,  49.  Board  of  Health, 
LI. 

SOCIETY. 

L  For  purposes  of  science,  literature,  or  the 
fine  arts  exclusively,  658.    Poor,  III. 

II.  Industrial  and  Provident  Societies. 
AeUons  against :  to  be  brought  against  regis- 
tered  officer,  797,    Action,  IIL 


SOLDIER. 
Who  is,  595.    Poor,  IX.  1. 

SPECIAL  CASE. 

Settlement  by  a  referee. 
Habeas  Corpus  for  attendance  of  a  witness, 
591.    Arbitratiok,  III. 

STAMP. 

On  admittances  to  oopyhclds :  several  stamp^ 
913.    Copyhold,  LI.  ''' 


STATUTES. 
FiBar:  Generally. 

I.  Authority  of  a  statute. 

1.  Distinction  between  things  done  proxi- 
mately and  things  done  only  remotely 
under  authority  of  an  act,  702.    Burial. 

2.  Distinction  between  statutory  defence  and 
statutory  rulo  of  evidence,  195.  Collision. 

3.  Showing  the  authority  on  the  face  of  the 
proceedings,  971.    Poor,  IV.  1. 

II.  Following  the  words  of  a  sUtute. 

When  it  need  not  be  done  in  precise  terms, 
272.    Affidavit,  L 

IIL  Incorporation  of  clauses  from  consolidation  . 
acU,  618.    Railway,  L 

IV.  Construction  of  statutes.    Constructiok,  L 
Secondly  :  Decisions  on  general  acts. 

V.  29  Car.  2,  e.  3.    (Frauds.) 

Sect.  17.  Acceptance  of  goods,  21.     Accbpt- 

ANCB,  I.  1. 

VI.  2  G.  2,  0.  22.    (Set-off.) 

Sect.  13.   Set-off  how  available,  639.    TsN- 

DBR,  I. 

VIL  7  G.  2,  0.  8.  (Stoek  jobbing.) 
Illegal  settlements,  999.    Bankrupt,  VIL 

VIIL  55  G.  8,  c.  192.  (Copyhold.) 
Sect  2.  Steward's  fees,  913.   Copyhold,  1. 1. 

IX.  59  G.  8,  c.  134.     (Church  Building.) 
Sects.  22,  38.  Burial  grounds,  702.    Burial. 

X.  8  G.  4,  0.  46.    (Sessions.) 

Sect  2.  Estreating  recognisances,  489.    Ap- 
peal, VI.  1. 
XL  6  G.  4,  0, 129.    (Workmen.) 
Sect  12.  Appeal,  291.    Appbal,  L  1. 

XIL  9  G.  4,  0.  61.    (Beer  license.) 
Sect  27.  CosU,  to  whom  to  be  made  paya- 
ble, 489.    Appeal,  VL  1. 

XIIL  9  G.  4,  c.  77.    (Turnpike  Roads.) 
Sect  5.  Toll-houfes,  629.    Highway,  VIIL 


XIV.  2  A  3  W.  4,  0^45.    (RepresenUtion  of 
the  People.) 
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STATUTES. 


Seots.  55|  56.  Expeneoi  of  prindng,  328. 
Defamation,  L  3. 

XV.  3  ft  4  W.  4,  0.  42.    (Amendment  of  the 
Law.) 

Sect  40.  Attendance  of  witneises  before  arbi- 
trator, 691.    Arbitratioh,  IIL 

y  VI.  4  ft  5  W.  4,  0.  76.  (Poor.) 
Sect  71.  Bastard's  setUement,  814.    Poor, 
VIL 

;CVIL  5  ft  6  W.  4,  0.  18.    (Tompike  Roads.) 

Sect  1.  Manure  exemption,  944.  Highway, 
VIL 

ZVIIL  5  ft  6  W.  4,  0.  50.    (Higbwajs.) 

1.  Sect  27.  Power  to  lay  highway  rate,  599. 
Board  or  Hbalth,  II.  1. 

2.  Sects.  94, 113.  Repairs  of  turnpike  roads, 
967.    Highway,  II. 

XIX.  6  ft  6  W.  4,  e.  76.    (Municipal  Corpora- 
tions.) 

1.  Sects.  25,  26,  30,  31,  43,  47,  49.  Coun- 
cillor  filling  office  of  mayor,  535.  Elkc- 
Tiov,  L  1. 

2.  Sect  48.  Penalty  on  not  signing  burgess 
list,  182.    Penalty,  1. 1. 

3.  Sects.  112,  114, 117.  Discharge  from  cer- 
tain county  expenses,  459.    County,  L 

4.  Sect  133.  Limitation  of  actions,  100. 
Arrest,  L  1. 

XX.  6  ft  7  W.  4,  0.  96.     (Parochial  Assess- 
ments. 

8^ct  2.  Formal  requisites,  974.  Poor,  IV. 
1. 

XXL  1  ft  2  Vict  0. 110.   (Creditor  and  debtor.) 

Sect  3.  Affidavit  to  hold  to  bail,  272.  Affi- 
DATIT,  I. 

XXIL  5  ft  6  Vict  0.  98.    (Prisons.) 

Sects.  18, 19, 22.  Borough  prisoners  in  county 
gaol,  459.    County,  L 

XXIIL  6  ft  7  Vict  c.  18.    (Parliament) 

Sects.  49, 54.  Expenses  of  printing,  328.  De- 
famation, I.  3. 

XXrV.  6  ft  7  Viet  e.  36.    (Rating.) 
Sect  1.  Society  for  purposes  of  science,  ftc, 
558.    Poor,  IIL 

XXV.  7  ft  8  Vict  c.  15.    (Factories.) 

1.  Sect  21.  Fencing  machinery,  849.  Ac- 
tion, I.  1.    856,  Factory,  I. 

2.  Sects.  24,  25,  60.  Right  of  party  injured 
to  sue,  849.    Action,  L  I. 

XXVL  7  ft  8  Vict  e.  110.    (Joint  Stock  Com- 
panies.) 

Sect  25.  Authority  of  directors,  248.  Bond, 
LL 

XXVIL  8  ft  9  Viet  o.  20.     (Railways  Clauses 
1845.) 


Sect  63.  To  what  alterations  not  applicaUe, 
618.    Railway,  I. 

XXVIIL  8  ft  9  Vict  c.  66.     (Poor.) 

Sect  3.  When  not  applicable,  892.  Poos, 
X.  L 

XXIX.  8  ft  9  Vict  c.  106.    (Leases.) 

Sect  3.  Agreement  void  as  a  lease,  611 
Landlord  and  Tenant,  L 

XXX.  8  ft  9  Vict.  c.  109.     (Gaming.) 

1.  Sect  18.  Contract  by  way  of  wager,  Mi 
Wager,  I. 

2.  Sect  18.  Distinction  between  a  bet  sod  a 
contribution  to  a  priie,  263.  Ambndkkxt, 
III. 

XXXL  9  ft  10  Vict  e.  66.     (Poor.) 

1.  Effect  as  to  removability  from  a  third  pa- 
rish, 523.    Poor,  VIII. 

2.  Sect  1.  Exclusion  of  period  of  service  si 
a  soldier,  595.     Poor,  IX.  1. 

XXXIL  9  ft  10  Vict  0.  95.     (County  Cooit) 

1.  Sect  30.  Penalty  on  officers,  808.  Couxrr 
Court,  L 

2.  Sect  128.  Twenty  miles,  92.     Distaxcz. 

XXXIIL  11  ft  12  Vict  0.  63.     (PubUc  Health 
Act,  1848.)    Board  of  Health. 

XXXIV.  12  ft  13  Vict  0.  45.     (Sessions.) 

Sect  5.  Order  for  costs,  489.  Appeal,  VL 
1. 

XXXV.  12  ft  13  Vict  e.  106.     (Banknipt) 

1.  Sect  125.  Reputed  ownership,  227,  540. 
Bankrupt,  VL 

2.  Sect  133.  Protected  transactions,  S27. 
Bankrupt,  VL  2. 

3.  Sects.  177, 178.  Contingency,  3S4.   Ba5K> 

RUPT,  X. 

4.  Sect  184.  Creditor  having  security  bet 
not  a  lien,  65.    Bankrupt,  V. 

5.  Sect  233.  Adjudication  under,  999.  Ba5E- 
HUPT,  VII. 

XXXVL  13  ft  14  Vict  e.  61.    (County  Coart) 

1.  Sect  4.  Assistant  clerk,  808.  Countt 
Court,  L 

2.  Sect  11.  Reduction  of  debt  by  set-of,  950. 
Costs,  L 

XXXVIL  14  ft  15  Viet  o.^9.    (Shipping.) 

Sect  26.  Admiralty  regulations,  195.  Col- 
lision. 

XXXVIIL  15  ft  16  Vict  0.  31.    (Indostritl 
and  Provident  Societies),  797.    Action,  IIL 

XXXIX.  15  ft  16  Vict  c.  44.    (Passengers.) 

1.  Sects.  32,  64.  Expense  of  maintaiaiog 
emigrants,  641.    Asscrancb,  L  2. 

2.  Sects.  49,  50.  Obligations  on  owner  b 
case  of  detention,  641.    AiauBAHCB,  1. 1. 


STATUTES. 


THAMES. 
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XL.  15  Jb  16  VicL  e.  66.  (Pbannaeeatieal  So. 
cietj.)    Chsmist. 

XLL  15  A  16  Vipi  o.  76.  (Common  Law  Pro- 
cedore  1S52.)  Commoh  Law  Procboubb 
Acts. 

XLn.  16  A  17  Viet.  o.  134.  (General  Burial 
Act) 

Sect.  5.  Discontinuance  in  chncobyarde,  702. 
Burial. 

XLIIL  17  ft  IS  Vict  c  125.  (Indoitrial  and 
ProTident  Soeietioe.) 

Sect.  I.  Actions  agiunst  registered  officers, 
707.    AcnoH,  III. 

XLIV.  17  ft  18  Vict  e.  125.  (Common  Law 
Procedure  1854.)  CoMifOX  Law  Pkocbduk* 
Acts. 

XLV.  19  ft  20  Vict  e.  16.  (Central  Criminal 
Court) 

Sect  24.  What  terms  may  be  imposed,  1024. 
Certiobari,  L  1. 

Thirdly  :  Decisions  on  Local  and  Personal 
Acta. 

XLVL  59  0.  3,  e.  zct.  (Bristol  Road),  sect  40. 
Manure  exemption,  944.    Highway,  VII. 

XLVIl  7  ft  8  G.  4,  0.  IxxY.  (Thames  Water- 
men), 546.    Thajibs. 

STEWARD. 

Of  copyhold  court;  his  fees,  913.  Copyhold, 
LL 

STOCKJOBBING. 

Settlement  of  differences  arising  out  of  illegal 
eontracts,  990.    Barkropt,  VII. 

STOCK  EXCHANGE. 

Rule  of  as  to  distribution  amongst  creditors 
members  of  the  House,  999.  Bankrupt,  VIL 

SUMMONS. 
Writ  of  Summons,  1019.    Attorhey,  I. 

SUPPORT. 
Of  surface,  30.    Mixb,  L 

SURETY. 

L  County  security  .when  an  act  of  bankraptey, 
955.    Barkrupt,  I. 

IL  Equitable  defence  by,  277.    Defenci,  L 

III.  How  discharged. 

^.  When  by  the  addition  of  a  eo-turety,  83. 
Bills,  II.  1. 

2.  By  altering  the  instrument,  83.    Bills, 
ILL 

SURFACE. 

Right  to  support,  30.    Mm,  1. 
VOL,  V. — 48 


SURPLUSAGE. 
In  heading  of  affidaTit,  272.    Aftidatii,  L 

SURRENDER. 
To  use  of  wiU :  fees,  913.    Copyhold,  1. 1. 

SURVEYOR. 
Of  highways.    Highway,  L,  IL 

SUSPENSION. 
Of  execution  by  appeal,  291.    Appeal,  L  1. 

TENANT. 
See  Lardlord  aitd  Tevaht. 

TENDER. 

L  Replication. 

The  demand  on  an  entire  con  tract  for  a  larger 
sum.  I 

Count  for  money  had  and  receired.  Plea, 
as  to  552.  6t.,  parcel,  ftc,  a  tender  of  that 
sum.  Replication  :  that  the  demand  was  on 
one  entire  contract  for  a  larger  sum  than 
that  tendered.  Rejoinder:  that  defendant 
had  a  set-off,  reducing  the  amount  due  to 
that  tendered.    Demurrer. 

Held,  a  bad  rejoinder  to  a  good  replication. 
Starlu  y,  Sadgruv,  639 

n.  Rejoinder. 
Not  a  set-off,  639.    Ante,  I. 

TENEMENT. 
Separation  into  parcels,  913.    Copyhold,  X.  1.. 

THAMEa 

Watermen's  act :  exception  of  ferries. 
What  Tariation  of  termini  not  protected.. 

Sect  38  of  the  Watermen's  Act,  7  ft  8  CT. 
4,  c  Ixxr.,  imposes  a  penalty  upon  owners 
of  boats  working  boats,  within  the  limits  of 
the  Act,  without  a  license.  Sect  99  enacta 
that  nothing  in  the  Act  contained  shall  ex> 
tend  to  prejudice  or  affect  the  rights  and 
priyileges  to  which  the  owners  of  any  ferries 
are  entitled.  Held ;  that  the  owner  of  a 
ferry  within  the  limits  of  the  Act  might  ex- 
ercise the  right  of  ibrry  without  a  license. 

Bat  held  tha^  where  the  fbrry  appeared  to 
have  been  always  exercised  from  a  given 
landing  plaee  in  Middlesex  ta  girea  landing 
places  in  Kent,  the  priTilego  did  not  protect 
the  owner  of  such  ferry  in  working  a  boat 
from  another  landing  place  in  Middlesex, 
distant  eight  hundred  yards  firom  the  ancient 
landing  place  in  Middlesex. 

On  an  appeal  against  a  oonviction  of  the 
owne?  under  sect  88.    Matthmot  r.  Ptaekt, 

546 


lOM 


TIME, 


WAGER. 


TIMS. 

I.  VrootiMi  of  tL.  daj^  29L    ArFBAL,  L  1« 

EL  Lapse  of  time. 

How  soon  a  bar  to  the  ezereiie  of  equitable 
dintettoB,  Ml,  306.    AHBin>i»irr,  L 

IIL  Allegation  bj  the  word  "  therenpoD,"  188. 
Abrxst,  IL 

TIME  TABtB. 

Liability  for  injurj  thnmgk  fUae  repreeentation 
in,  800.    Carbibr,  L  1. 

TITHE. 
Commutation  rent-charge. 
Difltress  on  goods  of  late  tenant  lawftilly  on 
the  premises,  746.  Lamdlobd  ash  Tbvakt, 
IIL  1. 

TITLE. 
L  To  ehattels. 

Jas  tertii,  802.    Chattkls,  IL 
IL  Of  aflMavit,  273.    Afvidayrv  !• 

TOLL, 

L  Whei»  ineotporeal,  568.    Pooi^  IL 

XI.  Power  to  baild  toll-honses,  620.   Hnhwat, 
VIIL 

tIL  Mannre  exemptions,.  044.   Hmbwat,  VII. 

TORT. 

I.  When  a  wrongdoer  cannot  set  np  Jos  tertii, 
802.    Cbattbls,  IL 

IL  Speeial  damages  beyond  rahie  of  chattel, 
772.    Chattels,  L 

III.  Waiter  by  assignees,  65.    Bankrupt,  V. 

TRANSFER. 

Of  chattels  not  yet  acquired  by  the  party  making 
the  traasfor,  830.    AssroNMBirT,  IL 

TRIAL. 

I.  Of  issue  of  fact  without  jury* 
I.  Before   commiasioner  ef  Nisi  PriuSr  the 

statutory  preliminacies   being    dispensed 
i  witk  by  consent 

A  eanse  was  tried  without  a  Jury  before  a 
ComMusioneraf  Nisi  Prius,  not  a  Judge  of 
the  superior  Courts.  The  parties  had  edn- 
scnted ;  asid  tiie  Judge  in  open  Conrtr  sanc- 
tioned this  course ;  but  there  was  neither  a 
Judge's  order»  nor  a.  consent  in  writing; 

The  uasuceessfal  party  bttring  moved  for  a 
new  trial, 

Hdd :  that  the  Commissioner  bating  gene- 
ral Jarisdiction  to  try,  the  parties  wei«  pre- 
cluded by  their  conduct  fVom  questionittg  the 
▼erdict  on  account  of  the  absence  of  these 
preliminaries.      Andrews  v.  Elliott,  502 


2.  Effect  of  the  eommissioner  having  geneial 
Jurisdiction,  602.    Ante,  1. 

IL  1.  Amendment  at  trial,  497.    Avsynimrr. 
ILl 

2.  Discretion    as    to     postponement,    417. 
AjnHMiBirT.  IL  2. 


TRUSTEE. 


Assifii- 


1.  Assignment  to,  revocation,   367. 

MBBT,.L 

2.  His  assent  when  presumed  or  not  necessary, 
367.    AsBiaxMBiTT,  L 

3.  Distinction  as  to  onerous  trusts  considered, 
367.    AaaioRiiEirr,  L 

TURNPIKE. 
See  HioawAT,  VIL— IX. 

UMPIRE. 
See  ABBrrBAnoir. 


See  EABBKxirT. 


USER. 


VALUB^ 


For  endorsement:    burthen    of    prpof,  2381 
Bills,  I. 

VENDORS. 
Of  goods. 

I.  Set-off.    Sbt-Off. 

IL  Acceptance.    Accbptabcb. 

III.  Wagering  contract 

Sale  at  a  price  to  be  determined  by  way  of 
wager,  004.    Waoer,  I. 

IV.  Breach  of  conditions  of  sale. 

By  Tendee  removing  wrongfully  without  pay* 
ment  of  price,  65.    Bankbupt,  L 

y.  Proceedings  upon  breach. 
Affidavit  to  hold  to  bail,  272.    ArraiATiT,  L 


VENUE. 

Change  of  in  criminal  eases,  1024. 
BABI,  L  1. 


CSBTfO- 


VOID  INSTRUMENT. 

Distinction  between  void  and  voidable,  899. 
Erbob,  II.  t. 

WAGER. 

I.  Contract  of  sale  at  a  price  to  be  deteraiaed 
by  way  of  wager. 

Plaintiff  and  defendant,  while  eonvcniof 
as  to  some  rags  which  plaintiff  proposed  (o 
sell  and  defendant  to  purchase,  disputed  ti 
to  the  price  of  a  former  lot  of  rags,  plaintiff 
asserting  the  price  to  have  been  lower  tbta 
defendant  asserted  it  to  have  been.     They 


WAGER. 


WRONGDOER. 
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agreed  that  the  qnestion  ehoald  be  referred 
to  M.,  a  spirit  merehant,  and  that  whicbeTer 
party  was  wrong  should  pay  M.  for  a  gallon 
of  brandy,  and  that,  if  plaintiff  was  right,  the 
price  of  the  lot  now  on  sale  shoald  be  A«.  per 
ewt.,  bat,  if  defendant  was  right,  3«.  M.  de- 
cided that  plaintiff  was  right  Plaintiff  sent 
the  rags  to  defendant,  bat  defendant  refused 
to  accept  them  at  6«.,  offering  5t. 

To  an  action  for  goods  bargained  and  sold, 
defendant  pleaded  the  faets  specially  (except 
as  to  the  reference  to  M.),  aTorring  that  6c. 
was  higher  and  3«.  lower  than  the  value  of 
the  rags  bargained  for,  and  jostified  the  re- 
fusal to  accept  on  the  groand  that  the  agree- 
ment was  made  by  way  of  wager,  and  there- 
fore within  Stat  8  A  9  Viet  o.  109,  s.  18. 

Held  that  the  plea  was  good,  and  was  sup- 
ported by  the  facts.  And  this,  whether  or 
not  the  fact  of  the  agreement  relating  to  the 
brandy  was  taken  into  consideration.  Bourke 
y.  JShort,  90i 

II.  Distinction  between  a  bet,  a  stake,  and  a 
contribution  to  a  prise,  263.  Avbvdxeht, 
III. 

III.  Effect  as  a  consideration  for  endorsement, 
238.    Bills,  I. 

WAGES. 
Of  master  of  ship,  883.    Shippivo,  IV. 

WAIVER. 

I.  By  conduct,  502.    Trial,  1, 1. 

II.  By  receiving,  though  under  protest,  money 
paid  as  rent,  648.     Cotkiiaht,  1. 1. 

III.  Of  irregularity  in  appearance,  309.    OuT> 

LAW. 

IT.  Of  tort  by  assignees,  tS5.    Bahkbupt,  V. 

V.  When  not  by  offer  not  accepted,  913.  Copt- 
hold,  L  1. 

WAR. 

L  Effect  on  contracts,  714.  CeabtsbpPabtt, 
IL  1.    729,  Brbagh,  I.  1. 

IL  Contraction  of  proTisions  relating  to,  714. 
Cbartbr-Partt,  IL  1. 

III.  Judicial  notice,  714.  Chabtbb-Pabtt, 
ILl. 

IV.  Pleading,  714.    ChabtbBpPabtt,  IL  1. 

WAREHOUSEMAN. 
Insurable  interest,  870.    AssnBAiiOB,  IIL  1. 


L  When  bad  for  not  containing  requisite  alle- 
gations, 100, 112.    Abbbbt,  L  1. 

II.  Several  warrant!. 
To  which  of  them  the  arreit  Ss  to  be  altribnted, 
100,  IIL    Abbbst,  LL 

WARRANT  OF  ATT0RN2T. 

L  Release  of  erron. 

When  not  authorixed  by  the  usoal  olaxue^ 
309.    Outlaw.  ' 

IL  Eneumbering  by  meani  o^  648.  Coybbaht, 
LI. 

WARRANTY. 

In  policy  of  insurance,  against  eaptort  and 
seizure,  607.    Assurabcb,  L  L 

WATER. 

Rights  that  may  be  acquired  in  refersnee  te  an 
artUicial  watercourse,  986.    Eabbmbbt,  L 

WATERMEN  OF  THE  THAMES. 
Page  646.    Thaxbb. 

WHARFINGER. 
Insurable  interest^  870.    AMinuBCBy  IIL  1. 

WIFE, 
See  Babox  amd  Fbhb. 

WILL. 
Surrender  to  use  of^  913.    Comou^i  L  L 


WITNESS. 
Attendanoe  how  proenred. 
By  Habeas  Corpna,  69L    AasiTBAtio*,  HL 

WORBJfEir. 
Intlmidatbn,  appeal^  291.    Appbai^  L  1. 

WRIT  OF  SUMMONS. 
Endonementy  1019.    ATTOBSBTy  L 

WRONGDOER. 

L  Effect  of  his  possession  <m  tbe  rigbtf  «f  olfcer 
parties  inter  st,  640.    Babkbvpt,  VL  1* 

IL  When  he  eannot  Mt  op  Jv  t«rtll»  602. 
Chattbl,  IL 


END  OF  VOLUME  V. 
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